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Bs  rr  RfeUEMBBRSD,  That,  un  ine  seventb  daj  ot'Maj,  in  the  ihirty-eixtli 
jear  of  the  Independence  of  the  United  States  of  America,  Lswis  Hobbu  of 
the  said  dintrict,  hath  deposited  in  this  office  the  title  of  a  book,  the  right 
whereof  he  claims  ha  proprietor,  in  the  words  and  llgures  following,  to  wit : 

**  New  York  Term  Reports  of  Cases  argued  and  determined  in  the  Supren.e 
Court  of  that  State.  Second  edition,  with  corrections  and  additions.  By 
6eorg«>  CHinee^  Counsellor  at  Law.    Volume  I/' 

in  conformity  to  the  act  of  the  Congress  of  the  United  Stotes,  entitled 
**  An  act  for  the  encouragement  of  learning,  by  securing  the  copies  of  maps, 
charts,  and  books,  to  the  autiiors  and  proprietors  of  such  copies,  during  the 
times  therein  mentioned ;"  and  also  to  an  act,  entitled  "  An  act  supplemer 
tary  to  an  act,  entitled  '  An  act  for  the  encouragement  of  learning,  by  securin»t 
the  copies  of  maps,  charts,  and  books,  to  the  authors  and  proprietors  of  such 
copies,  during  the  times  therein  mentioned,'  and  extending  the  benefits 
thereof  to  tlie  arts  of  designing,  engraving,  and  etching  historical  and  other 
prints.*' 

Thsron  Rudd, 
Clerk  of  the  District  of  New  York. 
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PREFACE 


fO  TBI 


THIRD     EDITION 


Thk  State  of  New  York,  firom  the  first  organization  of  heT 
judiciarj,  has  attracted,  both  in  England  and  the  United 
States,  profound  attention  and  deference,  for  her  wise  and 
sagacious  laws,  and  the  dignity,  learning,  and  uprightness 
of  her  courts.  Her  legal  decisions  have  always  been  con- 
sidered the  highest  authority.  Her  law  reports  are  peren- 
nial fountains  of  an  enlightened  jurisprudence;  and 
probably  no  case  of  any  magnitude  in  any  section  of  this 
country,  would  be  discussed,  much  less  decided,  without 
reference  to  them. 

Such  being  the  importance  and  utility  of  the  New  York 
reports,  it  is  desirable  that  the  sets  should  be  complete, 
from  the  earliest  period  down  to  the  present  time ;  and  the 
publishers  have  great  pleasure  in  announcing  that  the 
present  issue  of  Caines  will  accomplish  this  result. 

The  reports  of  Mr.  Gaines,  although  among  the  earliest 
of  similar  publications  in  this  country,  have  an  extended 
and  permanent  reputation.  Their  celebrity  is  owing  in 
part  to  the  great  learning  and  ability  of  the  court,  com- 
posed of  such  judges  as  Kent,  Lewis,  Thompson,  Van  Ness 
and  Spencer,  and  in  part  to  the  accuracy  and  perspicuity 
of  the  talented  reporter  himself. 

The  original  work  of  Mr.  Caines  was  enriched  by  him, 
with  copious  notes,  of  much  interest,  and  great  practic;'^ 
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value.  These  notes  are  retained  without  alteration  in  the 
present  edition ;  and  other  notes  supplementary  to  those 
nlreadj  in  the  work  have  been  added,  with  a  view  of 
introducing  all  the  latest  decisiotui. 

In  presenting  to  the  public  a  third  edition  of  Caines,  the 
publishers  have  only  responded  to  repeated  and  urgent 
Ciills  for  it  by  the  profession;  and  they  now  issue  it  in 
such  a  way  as  to  enable  them  to  supply  the  demand, 
however  great 

New  Tone,  March  1st,  1861 
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A  SBOON0  edition  of  the  following  reports  being  called 
for,  tbej  are  now  offered  to  the  profession  with  some  altera- 
tions, and,  it  is  hoped,  with  some  amendments  also.  To 
remove  every  fault,  by  casting  the  whole  work  in  a  new 
mould,  has  not  been  attempted.  There  are  therefore  im- 
perfections in  the  original  execution  which  still  remain 
These  were  the  necessary  results  of  a  mistaken  deference  to 
the  statement  of  the  cases  as  furnished  on  the  argument 
and  a  fear  of  expunging  from  the  opinions  of  the  bench,  any 
part  of  what  had  been  publicly  delivered. 

Encouraged  by  legislative  patronage,  and  a  permission 
to  exercise  his  own  discretion,  the  author,  in  the  second 
volume,  began  a  little  to  dress  the  cases  in  his  own  language, 
and  to  discard  from  the  opinions  of  the  judges  the  state- 
ment of  facts,  by  which  they  were,  when  delivered,  in 
general  preceded.  It  is  therefore  believed,  that  in  the 
second  and  third  volumes  the  defects  of  the  first  have  been, 
for  the  most  part,  avoided ;  and,  it  is  presumed,  that  even 
in  the  first,  they  are  now  in  a  great  degree  corrected. 

The  marginal  extracts  of  the  principles  of  the  decisions 
have  been  lefk  untouched.  They  have  been,  on  mature 
reflection,  deemed  far  more  useful  than  the  algebraical 
report  of  the  case,  through  the  aid  of  all  the  letters  in  the 
alphabet,  lately  adopted  by  Mr.  East  and  others,  conclu- 
ding with  a  "  AeU^"  &c.  leaving  to  the  student  the  labor 
of  separating  the  gold  from  the  dross. 

The  decisions  referred  to  from  the  MSS.  of  Kent^  Ch.  J. 
were  taken  by  the  author  from  manuscript  notes  lent  to 
him,  while  reporter,  by  the  Chief  Justice  in  the  intervals 
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of  court  during  term,  but  of  which,  from  the  facility  afforded 
by  writing  short  band,  the  author  was  enabled  to  copy 
nearly  the  whole.  The  cases  reported  in  2  Gained  Oases 
in  Error  were  given  to  him  by  Mr.  Coleman  on  his  quit- 
ting the  bar,  and  had  been  furnished  to  him  by  the 
bench  with  a  view  to  their  being  printed.  Most  of  them 
have  been  since  published  in  Mr.  Johnaon^a  Oases;  those 
which  were  misreported,  correctly;  the  matter  of  the 
others  either  a  little  added  to,  or  the  phraseology  a  little 
varied. 

Obobgb  GAmsa 

m  April,  1818. 


PREFACE 


TO   THE   FIRST   EDITION. 


«>< 


In  a  jurisprudence  where  the  judgments  of  the  past  ire 
lo  regulate  those  of  future  times ;  where  that  which  has 
been,  is  to  form  the  rule  of  that  which  is  to  be,  the  utility 
and  importance  of  transmitting,  to  those  who  are  yet  to 
come,  decisions  of  our  days,  to  be  acknowledged,  need  only 
be  named.  The  inconveniences  resulting  from  the  want  of 
a  connected  system  of  judicial  reports,  have  been  expe- 
rienced and  lamented  by  every  member  of  that  profession 
for  whose  use  the  following  sheets  are  peculiarly  designed 
The  determinations  of  the  court  have  been  with  difficulty 
extended  beyond  the  circle  of  those  immediately  concerned 
in  the  suits  in  which  they  were  pronounced ;  points  ad- 
judged  have  been  often  forgotten,  and  instances  might  be 
adduced  where  those  solemnly  established,  have,  even  by 
the  bench,  been  treated  as  new.  If  this  can  happen  to 
those  before  whom  every  subject  of  debate  is  necessarily 
agitated  and  determined,  what  must  be  the  state  of  the 
lawyer,  whose  sole  information  arises  from  his  own  practicCi 
or  the  hearsay  of  others  ?  Formed  on  books,  the  doctrines 
of  which  have  in  many  respects  been  wisely  overruled,  he 
must  have  frequently  counselled  without  advice,  and  acted 
without  a  guide.  To  alleviate  these  embarrassments^  and 
disseminate  that  which  it  concerns  all  to  know,  the  follow- 
ing Beports  have  been  undertaken.  Their  continuance 
will  be  regular  by  quarter-annually  publishing  in  each  va- 
cation the  decisions  of  the  last  preceding  term. 

The  reporter  would  ill  deserve  the  favors  he  has  received 
did  he  not  in  the  fullest  manner  avow  their  extent  Their 
Honors  on  the  bench,  with  a  kindness  and  warmth  of  en- 
couragement, for  which  far  more  is  felt  than  it  is  possible 
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to  express,  have  unreservedly  given  ^lieir  written  opinions, 
and  the  whole  bar  has  firankly  and  generously  afforded  their 
cases,  and  every  other  communication  that  was  wished  or 
desired.  To  these  aids  the  clerk  of  the  court  has  added  an 
unlimited  recurr^ce  to  the  papers  and  pleadings  his  office 
contains. 

From  this  enumeration  of  assistance  it  will  appear  that 
the  reporter's  exertions  have  been  reduced  to  little  more 
than  arranging  the  materials  received,  and  giving,  in  a 
summary  manner,  the  arguments   adduced.     In   stating 
these  it  has  been  necessary  to  condense ;  to  shorten,  but 
not  deviate  from  the  path  counsel  have  been  pleased  to 
elect     So  little  has  this  been  done,  that  in  some  instances, 
it  has  been  thought  right  to  tread  in  their  steps,  and  the 
very  words  have  been  adhered  to,  because  they  have  been 
considered  as  mirrors  reflecting  the  case,  without  which  it 
would  often  be  impossible  to  behold  it  in  the  light  repre- 
sented to  the  bench.     To  omit  altogether  what  the  advocate 
has  urged,  and  specify  his  points  alone,  has  more  than  once 
been  suggested ;  but  believing  the  reasonings  of  the  barrister 
to  form  the  link  which  connects  the  case  with  the  decision, 
it  was  thought  impossible,  without  in  some  degree  preserv- 
ing the  language  of  the  pleader,  to  do  justice  to  either. 
Notwithstanding  every  endeavor  to  render  this,  it  must  be 
confessed  that  it  has  not  always  been  accomplished  ;  and 
the  eloquent  in  the  law  will  often  have  to  regret  the  inade- 
quacy of  their  reporter.    For  this  their  forgiveness  in  en- 
treated :  the  fault  is  not  in  the  man,  but  the  nature  of  the 
thing.     Where  is  the  original  that  in  the  copy  has  not  lost 
fire  and  colour?     With  this  apology  the  reporter  takes  his 
leave  of  a  bar  to  whom  he  is,  in  every  sense  of  the  word, 
truly  obliged. 

Geobge  CuNKa. 

IfeW'Tork^  February^  1804. 
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OF  THB 


STATE  OF  NEW  YORK, 


ar  MAT  mUf,  n  TEI:  TirB2fTT«-8BTXNTH  TSAR  or  OUB  INDSPENDnrOI. 


BoG£RT  and  Lewis,  Executors  of  Booebt,  against  Hiir 

DBETH,  Sheriff  of  Montgomery. 

In  an  action  for  an  escape  from  prison  in  one  county,  thai  the  judgment  oa 
which  the  suit  against  the  prisoner  was  founded  is  of  record  in  another 
county,  is  not  such  a  substrcUum  as  makes  the  action  local  where  the  Judg- 
ment is  recorded. 

^^ttare,  if  the  county  whei>e  an  escape  happens  be  not  the  proper  county  for 
the  veanef 

This  was  an  action  for  an  escape  from  execution.  The 
venue  was  laid  in  the  city  of  New- York. 

The  defendant,  at  a  former  term,  on  an  affidavit  stating 
the  cause  of  action  (if  any)  to  have  arisen  in  the  county  of 
Montgomery,  and  adding  that  his  witnesses,  who  were  nu- 
merous,, resided  iu  that  county,  moved  to  ohaoge  the  venue 
from  New- York'  to  Montgomery. 

It  was  then  contended,  that  this  action  was  so  fiir  local 
that  the  plaintiff  was  bound  to  lay  the  venue  in  the  coantj 
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where  the  prisoner  had  escaped;  but  the  court  was  of 
opinion  that  the  suit  was  transitory ;  that  the  plainti£&  had 
a  right  to  lay  the  venue  where  they  pleased,  in  the  first  in- 
stance, and  the  defendant  enjoyed  the  common  privilege  of 
changing  it  on  the  usual  affidavit.  A  rule  was,  therefore, 
made,  that  the  venue  should  be  changed  from  the  city  of 
New-York  to  Montgomery,  unless  the  plaintiflfe,  within 
tventy  days,  should  stipulate  to  give,  on  trial,  material  evi- 
dence, arising  in  the  city  of  New-York.     The  plaintiffs  did 

stipulate  accordingly,  and  transmitted  a  notice  of  it  to 
[*2]     the  *defendant'8  attorney,  by  mail,  to  Johnstown,  in 

Montgomery  county ;  four  days  after  which,  and  be- 
fore, according  to  the  course  of  the  mail,  the  defendant 
could  have  received  the  notice,  he  pleaded  in  bar  fresh  pur- 
suit and  recaption  before  action  brought 

Eiggs  now  moved,  that  the  plaintiff  be  discharged  from 
\)is  stipulation,  on  the  grounds,  first,  that  the  tnjibstratum  of 
^he  action  being  the  judgment  against  M'Donald,  which 
was  filed  in  New- York,  the  cause  of  action  arose  there  tC'?) 
and,  secondly,  that  the  defendant,  having  pleaded  before 
he  received  notice  of  the  stipulation,  had  waived(6)  the  rule 
for  changing  the  venue, 

Livingston,  J.,  delivered  the  opinion  of  the  court.  This 
is  a  motion  to  vacate  a  rule  entered  the  last  term,  "  for 
changing  the  venue  to  Montgomery,  unless  the  plaintiffs 
would  undertake  to  give  evidence  material  to  the  issue 
/rising  in  the  city  and  county  of  New- York."  It  is  now 
said,  that  the  court  committed  an  error  in  changing  the 

(a)  See  MeSknr  v.  Barher,  3  D.  k,  E.  387.  Pinkwy  y.  OoUina,  1  D.  &  E.  67 1. 
CUsaold  V.  CUsaoid,  Ibid.  647. 

(()  Jbknash  y.  Pisnniar^  H  Bos.  &  PuU.  12 ;  pleading:,  pending  a  rule  niai  to 
change  the  veitue  no  waiver^  and  t)ie  venue  changed.  Nor  taking  oat  a  sam- 
mons  for  further  time  to  plead.  Wilson  v.  Harris  2  Boa.  k,  Pull  380.  Shiip' 
fe|  v;  Oonper,  7  D.  ft  E.  698.  Mmm  v.  SUoenafm,  1  Tauu.  68.  Pwt  foL  II 
pk  379. 
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venue;  bec&jijse,  there  being  matter  of  law  and  matter  in 
pais^  material  to  the  issue,  in  different  counties,  the  plaintifiF 
Ci^ight  elect  to  lay  bis  action  in  either;  and  that^  in.sueh 
cai^eSy  it  cannot  be  changed,  unless  for  urgent  or  particular 
reasons.  This  rule,  when  well  understood,  is  a  salutarj 
one,  but  it  does  not  apply  to  this  case ;  it  means,  that  when 
official  acts  are  done  by  the  defendants  in  several  counties, 
some  of  which  are  matters  of  record,  and  others  of  fact, 
there  the  plaintiff  has  his  election.  Thus,  in  the  case  of 
Oriffith  V.  TToAer,  1  Wils.  836,  which  was  an  action  against 
the  sherifis  of  JEtadnorshire,  for  a  false  return  to  a  scire  fa- 
tiiOy  the  venue  of  which  was  laid  in  Herefordshire,  it  was 
alleged,  cro  dfeamnmr,  that  the  action  ought  to  have  been 
laid  in  Radnor,  because,  whatever  acts  the  sheriff  does  offi* 
cially,  must  be  done  in  his  own  county,  or  at  least,  the  law 
supposes  them  done  there ;  but  the  court  said,  the  sheriff 
may  endorse  his  writ  anywhere;  and,  as  it  is  alleged  that 
he  did  this  in  Herefordshire,  the  plaintiff  has  his  election 
to  lay  his  action  where  he  can  prove  ihefad  done.  Here 
the  return  was  matter  of  record,  but  it  is  not  on  that  account 
merely  that  this  election  is  given,  but  because  the  sheriff 
was  the  party  who  made  thai  return,  which  tvas  the  gist  of  the 
suit  *If  this  return  had,  afterwards,  been  filed  (as  was  no 
doubt  the  case)  in  the  office  of  the  court  of  king's  bench,  it 
would  not  have  justified  the  laying  of  the  venue  in 
that  *Gounty.  In  tlie  case  before  us,  it  is  said  that  [*8] 
the  jadgment  roll  against  the  party  who  escaped,  is 
filed  in  an  office  kept  in  the  city  and  county  of  New  York, 
and,  therefore,  the  venue  cannot  be  changed.  This  judg- 
ment was  no  act  of  the  sheriff's,  and,  therefore,  not  like  the 
case  of  a  return  made  by  him  in  a  particular  county.  Nor 
is  it  the  ground  of  this  action,  which  is,  emphatically,  the 
escape  from  the  gaol  of  Montgomery. 

A  principal  reason  for  permitting  a  plaintiff  to  retain  the 
ucnue  where  he  lias  laid  it,  arises  from  the  circumstance  of 
bis  having  material  witnesses  there.  This  rule  should  not 
be  abused  by  tioo  much  refinement    If  the  recovery  against 
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the  party  who  has  escaped  must  be  given  in  evideiice  on 
the  trial,  it  may  be  done  by  exemplificutiun,  which  is  the 
proper  way;  and  this  may  be  carried  without  expense  to 
Montgomery.  Buhoer^s  Oase,  in  7  Col  1,  only  determines^ 
and  that  on  demurrer,  that  an  action  for  maliciously  out* 
la  wing  the  plaintiff  might  be  laid  in  the  county  where  the 
ixq>ias  tUbgatum  was  executed ;  and  not  necessarily  in  Mid- 
dlesex,  where  the  wrong  was  commenced  by  issuing  the 
ccgpias  ad  satisfaciendum.  This  decides  nothing ;  for  although 
the  plaintiff  may,  in  many  cases,  in  the  first  instance,  choose 
his  v€Hue,{a)  it  does  not  follow  that  the  defendant  shall  not 
change  it^  or  that  the  court  would  not,  in  that  very  casCi 
have  changed  it,  on  the  common  affidavit.  The  case  of 
Oameron  v.  Gra^j  in  6  Term  Rep.  363,  is  subsequent  to  the 
revolution j  nor  can  the  fects  be  all  disclosed.  Lord  Kenyon 
would  hardly  have  said  (and  yet  such  is  the  effect  of  that 
decision)  that  all  actions  for  infractions  of  patent  rights  are 
•local,  and  must  he  tried  at  Westminster,  solely  because  the 
patent,  which  is  its  substratum  issued  there.  If  this  be  his 
meaning,  we  are  at  liberty,  considering  the  date  of  this 
ease,  to  differ  from  his  lordship ;  and  it  appears  to  us,  with 
due  deference,  that  the  county  in  which  the  right  of  the 
patentee  was  invaded,  was  the  proper  theatre  of  trial;  for 
there,  and  not  elsewhere,  the  cause  of  action  arose.  So,  in 
an  action  for  an  escape,  unless  particularly  circumstanced^ 
many  reasons  occur  why  a  trial  should  be  had  in  the  county 
from  which  the  prisoner  fled.  A.  sheriff  ought  not  lightly 
tio  be  called  out  of  his  county;  the  witnesses  also' must, 
generalljr  speaking,  be  there ;  nor  should  a  public  officer 
be  subject  to  the  oppression  and  expense  of  attending,  with 

his  witnesses,  at  a  distance.     Yet  we  are  now  called 
[M]     on,  not  only  to  sanction  *tbis  practice  in  one  case^ 

but  to  render  it  universal  and  permanent;  or,  in 
other  words,  to  declare  that  every  sheriff,  however  distant 


(n>  8e«  aObsti  t.  Martm,  1  Lev.  114,  tS6,    Mn^yor  (fBrnsUk  r,  amm%  % 
KNSS. 


--    21^ 


1-  - 


_  • 


V  ,• . 


I  ^ 


}'  •    ' 


*.  •*    \o  till  ♦  M 
^  ^  «>*/  <  I  * «  •' 

-^  of    tit*'    U<F#*^      • 

-  -^   IW»  It  !#  i»*i.' 

-   •    -•  irr  ana  <y^«"/  •  v   . 
»     *      ^^  "^''01  be  «iii;j»f  ' 

■■^  »/  tim  in  a  jmr.* 
^  "'^•^Ifcin  action,  ir|.*.;L   ^    . 

^  ^  'ara  fcr  pemtfttiti/  ^  .  *- 
"^iat^laid  il,ari»  t'  *»     "  • 

•nr.      i    -  * 


If  * 


NewTork,  foi 
he  judgment  or 
to  be  found  in 
t  actions  of  this 
:  this,  howev*  * 
pears  to  be  the 
'  been  suggest** 
e,  if  we  decide 
ale,  that  in  no 
d  in  his  own, 
oved  without 
endered  else- 
reason  of  the 
its  rendering 
»lic  officers;" 
uld  heartily 
L  the  county 
cumstances 
well  satis- 
11  as  favor-. 

io  plaoe  &■  an 
es^  107.    8m 

ticable  day; 
a  trial  in  a. 
denied  ibr 
a  attorney 

tue  of  hia 
vhere  the 
he  aoUon 
1  sK>un4 . 

d  to,  (1 

mge  the 

ledeTei^ 


0AS1B8  IN  THE  8UPREHK  COURT. 


Bogeit  V.  Hildielh. 


aSle  to  the  plaintiff  as  he  had  any  reason  to  expect^  and 
ought  not  to  be  disturbed. 

Radgliff,  J.,(a)  concurred,  observing,  however,  that^  ao> 
oording  to  the  English  practice,  he  took  the  rule  to  be,  that, 
where  evidence  material  to  the  plaintiff's  action  arises  in 
different  counties,  the  plaintiff  has  a  right  to  elect  the  county 
in  which  to  lay  his  ventie,  and  to  keep  it  there ;  that  the 
rule  is  the  same,  whether  the  evidence  consist  of  matters  in 
pais  in  each  county,  or  of  record  in  one,  and  in  pais  in  an- 
other. Pursuing  that  practice,  the  plaintiffs  would  be  en* 
titled  to  retain  the  venue  in  New- York.  But  he  thought 
this  a  question  in  which  we  had  a  right  to  prescribe  a  rule 
for  ourselves.  Applications  to  change  the  venue  must^  ir 
general,  rest  in  the  discretion(6)  of  the  court,  and  be  regu 
lated  by  the  circumstances  of  the  case. 

Motion  denied. 

{a)  Who  referred  to  the  following  authorities:  7  Go.  I.  BiUwm't  OoBf, 
Cfo.  Eliz.  674.  Wila.  336.  Plowd.  37.  b.  Sty.  107.  2  BL  Bep.  240.  2  I  v 
k  E.  238.     Ibid.  276.     6  D.  ft  E.  363. 

(&)  To  &ciUtate  the  ends  of  justice  is  the  principle  on  which  ooortSi  Is 
iTADSitory  actionSi  change  the  vemte.  Therefore,  if  the  cause  of  action  whoUj 
arise,  or  the  defendant's  witnesses  reside,  in  another  county,  {AUm  r.  Brao\ 
post,  107.  Low  T.  HaOeU,  2  Cainea  374.  MekalfY.  Clark  and  Watkin$,  6 
Jphns.  Repi  361.  Ibiter  r,  Thylar,  1  D.  ft  E.  781.  Hoknea  v.  Waimmghi 
3  East,  329,)  the  venue  will  be  changed.  Though  it  is  said  that  the  defend- 
ant must  also  stipulate  to  give  evidence  of  some  materiul  fact  happening  in 
the  county  to  which  he  moves  to  carry  the  suit.  Gaurky  v.  Shoemahos\  1 
Johna  Cas.  392.  When,  therefore,  the  defendant's  witnesses  reside  in  a 
coun^  adjoining,  or  near  to  that  in  which  the  venue  is  laid,, it  will  not  be 
changed.  Mun^vrd  v.  Omnman,  3  Caines'  Rep.  139.  Gerard  v.  Itoyd,  I 
Sid.  186.  And  as  the  power  which  the  court  exercises  over  venues  is  the 
result  of  its  equitable  jurisdiction,  when  the  plaintiff  offers  to  bear  tlie  ex- 
pense of  conveying  the  defendant's  witnesses  to  tho  place  of  trial,  ( Wortkf 
▼.  CMbcrtf  4  Johns  Rep.  492,)  or  his  witnesses  reside  where  the  venue  is  laid. 
Jh  Boys  V.  Fronkj  3  Caines'  Rep.  96.  Manning  v.  Downing^  2  Johns.  Rep 
463..  Skmtenbergh  v.  Legge  and  others,  2  Johna  Repi  481,)  or  in  a  thin 
county,  {Spencer  v.  ffulbert^  2  Caines'  Rep.  374.  Clark  ¥.  Reed,  cited  1 ' 
?ast«  33.  &  C.  1  N.  R.  310,)  or  the  pUintiff  show  the  defendant's  affidavit 
to  be  untrue^  from  the  cause  of  action  arising  in  more  counties  »\ian  one,  aud 
will  undertake  to  give  iiatorial  evidence  in  one  or  the  othetj^  (£2knt  v.  Bridg&' 
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TowNSBND  against  The  New- York  Insurance  Company. 

If  notice  of  applying  for  a  commiflaion  specify  names  of  commiflsionen^  and 

the  party  served  do  not  then  object,  he  is  concluded. 
Qmare,  whetlier  costs  should  not  ibUow  on  applications  for  time? 

MonON  for  a  oommiasion  to  examina 

This  cause  had  been  onoe  deferred,  for  want  of  tesli* 

ford,  1  Taon.  269,)  the  vemu  will  not  be  changed.    See  Wooda  y.  Van  Banker 
poet,  122. 

The  New  York  Oode  of  Procedure  (sees.  123-6)  provides:  Actions  for  the 
following  cauRes,  must  be  tried  in  the  county  in  which  the  subject  of  the  ao- 
tion  or  some  part  thereof  is  situated,  subject  to  the  power  of  the  court  to 
change  the  place  of  trial,  in  the  cases  provided  by  statute: 

1.  For  the  recovery  of  real  property  or  of  an  estate  or  interest  therein,  or 
for  the  determination,  in  any  form,  of  such  right  or  interest^  and  for  injuries 
Id  real  property : 

2.  For  the  partition  of  real  property: 

3.  For  the  foreclosure  of  a  mortgage  of  real  property: 

4.  For  tlie  recovery  of  personal  property,  distrained  for  any  cause. 
Actions  for  the  following  causes,  must  be  tried  in  the  county  where  the 

eaose  or  some  part  thereof  arose,  subject  to  the  like  power  of  the  court,  lo 
change  the  place  of  trial  in  the  cases  provided  by  statute : 

1.  For  the  recovery  of  a  penalty  or  forfeiture  imposed  by  statute;  except, 
that  when  it  is  imposed  for  an  offence  committed  on  a  lake,  river,  or  other 
stream  of  water  situated  in  two  or  more  counties,  the  action  may  be  brought 
in  any  county  bordering  on  such  lake,  river  or  stream,  and  opposite  to  i!ie 
I^ace  where  the  offence  was  committed : 

2.  Against  a  public  officer  or  person  specially  appointed  to  execute  his  du- 
ties, for  an  act  done  by  him  in  virtue  of  his  office,  or  against  a  person,  who 
by  his  command  or  in  his  aid,  shall  do  anything  touching  the  duties  of  such 
ottcer. 

In  all  other  cases,  the  action  shall  be  tried  in  the  county  in  which  the  pai^ 
ties  or  any  of  them  shall  reside  at  the  commencement  of  the  action ;  or  if 
none  of  the  parties  shall  reside  in  the  state,  the  same  may  be  tried  in  any 
county  whifjh  the  plaintiff  shall  designate  in  his  complaint;  subject,  however, 
to  the  power  of  the  court  to  cliange  the  place  of  trial,  in  the  cases  provided 
by  statute. 

If  the  county  designated  for  that  purpose  in  the  complaint,  be  not  the  pro- 
per county,  the  action  may,  notwithstanding,  be  tried  theiein,  unless  the  d€» 
fendai  %  before  the  time  for  answering  expire,  demand,  in  writing,  that  t* 
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[*6]  moDj,  to  acquire  which  a  ^commission  had  issued 
The  defendants,  afterwards,  but  previous  to  the  last 
circuit,  gaVe  notice  to  the  plaintiff  that  they  should,  on  affi^ 
davits,  (the  copies  of  which  were  annexed,)  move  for  a  com- 
mission to  examine  witnesses,  and  specified  the  names  of 
the  commissioners.  At  the  time  of  serving  this  notice,  the 
defendants  offered  to  stipulate  not  to  delay  the  cause.  The 
plaintiff  did  not  assent  to  join  in  the  commission,  and,  in  a 
few  days,  gave  the  regular  notice  for  trial.  At  the  circuit 
an  application  was  made  to  postpone  the  cause,  on  the  usual 
affidavit  of  the  want  of  that  testimony,  to  obtain  which,  the 
commission  noticed  was  to  be  sued  out  The  plaintiff's 
counsel  objecting,  he  had  till  the  next  day  to  produce  an 
affidavit  of  a  former  delay.  Not  doing  this,  the  cause  stood 
over  of  course. 

Hoffman  now  moved  for  the  commission. 

Hamilion  objected  to  its  being  directed  to  the  commia- 
sioners  named. 

Bar  Curiam,  The  commissioners  having  been  named  in 
the  notice  of  the  motion,  and  the  plaintiff  having  neither 
joined  nor  objected,  is  now  concluded.(a) 

trial  be  had  in  the  proper  counter,  and  the  place  of  trial  be  thereupon  changed 
bj  consent  uf  parties,  or  by  order  of  the  court,  as  is  provided  in  this  section. 
The  court  may  change  the  place  of  trial  in  the  following  cases: 

1.  When  the  county  designated  for  that  purpose  in  the  complaint  is  not 
Ihe  proper  county : 

2.  When  there  is  reason  to  belieye  that  an  impartial  trial  cannot  be  had 
Ihcrein : 

3.  When  the  convenience  of  witnesses  and  tlie  ends  of  Justice  would  be 
promoted  by  the  change. 

When  the  place  of  trial  is  changed,  all  other  proceedings,  shall  be  had  in 
the  county  to  which  the  place  of  trial  is  changed,  unless  otherwise  provided 
by  the  consent  of  the  parties,  in  writing  duly  filed,  or  order  of  the  oout,  and 
Hm  }MipeFB  shall  be  filed  or  transferred  accordmgly. 

(«)  The  objections  should  be  made  by  affidavit,  stating  the  (aoli  on  whkk 
l^mmded.    Biays  v.  MmriheWt  3  Johns.  Bep.  261. 


NEW  YORK,  MAT,  1803. 


OlaricBon  y.  OMbrd.' 


Hamilton  then  argued  against  the  applicatioD,  bocaose  it 
was  uncertain  how  long  it  would  tie  up  the  cause,  and  th« 
defendants  had  not  entered  into  any  stipulation. 

Per  Ouriam.  It  is  unnecessary,  for  they  take  the  ooni* 
mission  at  their  peril ;  let  it  is8ue.[l] 

HamiUon  asked  for  the  costs  of  the  circuit. 

The  Coubt  prdered  them,  and  seemed  to  tliink  that  in 
all  cases  of  delay,  costs  should  follow. 
On  payment  of  coats  of  the  circuit,  motion  granted.i 


Clabeson  against  Gifford. 

IB  ooreiumt  of  seunn,  the  venme  will  be  changed  to  where  the  lands  Ito. 

Harison  moved,  on  the  usual  affidavit,  to  change  the. 
venue. 

Eueri&m.    This  action  is  founded  on  a  specialty :  in  suits 
of  this  sort,  the  court  does  not  change  the  venue. 

Harison^  in  reply.     The  action  is  on  a  covenant  of  seisin, 

affecting,  or,  as  the  technical,  phrase  is,  savouring,  of  th* 

realty.(a) 

Motion  granted^ 

'  \\\  When  partjr  applyteg  lor  oommiBsion  must  pay  coata  Lsl  tbiif§e  !fji 
Imoe,  t  Wend.  242.  Jonn  v.  Ives,  1  Wend.  283*  Burr  v.  Skmnm',  1  J.  C.  2»U 
When  a  ooBtimiMion  will  stay  proceedings,  and  when  stay  will  beTscaftad. 
BmA  v.  Day,  7  Wend.  613.  McVkar  y.  Wooknt,  3  CaL  R.  321.  Niehol  y. 
(U  ibfi  09.,  1  Id,  345.  i%tt  V.  BttfOcen  2  Id.  46.  fhniav.  SmUhf2Jd.iU., 
Aitler  ▼•  EaOet,  I  Id.  116.  Kirby  v.  WaiHw,  1  Id.  503.  Ooleg  v.  Thomfiiim^ 
lid.  519;  Mpaiikv„  Bodeliu,  1  Id.  ^3.  Bu/tty.  SkifMcr,  I  J.  G.  89L  JSMak 
r.  Oobbei^  3  Id.  10.  Maynard  v.  Ohiqrin^  7  Wend.  620.  Bourhenan  t«  Im 
Amn,  a  J.  B.  106.  Bmkef  Chariegkm  y.  SurUmi,  1  Sand.  917.  1  Gods 
Hep.  128,  a. a  Fow  V.  #&U«v  2  Sand.  OOOl 
(a)  The  oommoQ  Iftw  principle  is,  ihatdeoM&da  ansbig'  fimn  ptM^  «£-«» 
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6  GASBS  IN  THE  SUPRBUK  COURT. 


Griswold  T.  Stougliton. 


[*6]      *Gbiswold  and  aaother  against  STOuaHTON'. 

If  a  detault  be  regularly  entered,  and  no  excuse  shown  how  it  was  inouired 
though  the  subsequent  proceedings  be  set  aside  for  irregularity,  the  d«faal« 
will  stand,  and  plaintiff  may  perfect  his  judgment. 

Though  a  default  has  been  reguUrly  entered,  a  rule  for  judgment  is  P6QGf- 
•ary,  so  that  the  clerk  assess 

Assumpsit  on  a  promissory  note.  The  plaintiffs  had  pro- 
ceeded under  the  statute,  by  filing  common  bail  for  the  de* 
fendant,  and  had  affixed  the  declaration  with  the  demand  oi 
a  plea  in  the  clerk's  office,  without  service  on  the  defendant, 
who  lives  in  the  city  of  New  York. 

Judgment  by  default  having  been  obtained, 

Pendleton  moved  to  set  it  aside,  on  an  affidavit  stating 
that  no  rules  had  been  entered,  either  for  interlocutory 
judgment,  or  for  the  clerk  to  assess  damages  on  the  note, 
offering  at  the  same  time  to  pay  costs  and  put  in  special 
bail. 

RiggSy  contra.  The  proceedings  are  regular  to  the  de* 
fault;  the  affidavit  states  no  excuse  for  that ;   and  though 

lAte,  are,  in  their  nature,  local,  and  muse  be  sued  for  where  the  estate  lies. 
Debt  therefore,  for  rent,  as  incident  to  the  reversion,  is  local,  {Thrale  ▼.  Cbrw 
watt,  1  Wils.  166,)  if  brought  by  the  assignee  of  the  lessor.  So  covenant  if 
■gainst  the  assignee  of  the  lessee  by  the  lessor.  {Stevenson  y.  Lamboard^  3 
East,  576,)  or  by  the  a9fli;;nee  of  the  reversion  against  the  assignee  of  the  les* 
■ee.  or  vice  versct,  ilie  assignee  of  the  lessee  against  tlie  assignee  of  the  re▼el^ 
■ion.  For  the  only  chHin  which  connects  these  parties  is  the  estate.  But 
where  the  debt  springs  from  privity  of  contract,  »s  debitum  et  contradua  nmi 
mUliue  2oct,  the  action  is  transitory.  Tlierefore  between  lessor  and  lessee. 
{Buho€r*a  Caae,  7  Term  Rep  2.  a)  fiut  as  the  statute  (I  Rev.  Laws,  105,)  has 
transferred  the  privity  of  contract  with  respect  to  oo/wncmta  which  subsisted 
between  lessor  and  lessee,  to  tlie  assignee  of  the  reversion  and  the  lessee, 
those  express  covenants  which  run  with  the  land,  and  were,  by  the  commofl 
Uw,  local,  are  now  transitory.  See  Thursby  v.  Plant,  2  Saund.  237,  nctes  (6| 
and  (6).  Case  for  a  nuisance  is  local  Warren  v.  Webb,  I  Taun.  379. 
flee  New  York  Code  of  Prooedore^  seoi.  «23  to  126,  as  given  ante^  p.  4. 


I^BW  YORK,  UAY,  1803. 


Manhatton  Company  v.  Herbert 


the  subsequent  steps  are  not  according  to  strict  practice,  the 
defendant  being  in  de&ult,  and  that  de&ult  regularly  en- 
tered, is  not  entitled  to  &vor.     The  utmost,  therefore,  the 

eourt  will  do,  is  to  vacate  the  proceedings  from  the  default- 

« 

Per  Curiam.    As  the  default  is  not  accounted  for  by  the 
affidavit  it  is  unimpeached,  and  therefore  must  stand :  but 
as  the  subsequent  proceedings  are  irregular,  they  must  be 
set  a  side,  with  the  usual  liberty,  however,  for  the  plain 
tifiEs  to  perfect  their  judgment  this  term,  if  they  can. 

Proceedings  subsequent  to  the  default  set  aside. 


Manhattan  Company  agaimt  Hsbbebt. 

Trial  by  record  to  be  on  notiise.    See  Knap  v.  Jfeod^  OoL  Gas.  ISS. 

Hopkins  moved  for  a  rule  to  bring  on  a  tiial  by  record. 

Per  Curiam.  Trials  by  record  are  to  be  brought  on  by 
notice,  in  the  same  manner  as  cases  for  argument.  [1] 

[1]  The  New  York  Code  of  Procedure  (seca.  262  and  266)  provides:  Aa 
fasde  of  law  most  be  tried  by  the  court,  unleni  it  be  referred,  as  provided  is 
■ections  270  and  271.  An  issue  of  fact,  in  an  action  for  the  recovery  of 
money  only,  or  of  specific  real  or  personal  property,  or  for  a  divorce  from  thv 
Bianiage  contract  on  the  ground  of  adultery,  must  be  tried  by  a  jury,  unless 
a  jury  trial  be  waived  as  provided  in  section  266,  or  a  reference  be  ordered 
aa  provided  in  sections  270  and  271. 

At  any  time  alter  issue,  and  at  least  ten  days  before  the  court,  either  party 
1LBJ  give  notice  of  trial  Tlie  party  giving  the  notice  (shall  furnish  the  clerk 
at  least  four  days  before  the  court  with  a  note  of  the  issue  containing  the 
tiUe  of  the  action,  the  names  of  the  attorneys  and  the  time  when  the  IhbI 
pleading  was  served ;  and  the  derk  shall  thereupon  enter  the  caose  upon  the 
flilendai,  according  to  the  date  of  the  Ibrm. 


OASES  IN  TUB  SUPBEMB  OOURr. 


LiringtioB  v.  Delaflold. 


Livingston  agaimt  Dslafikld* 

After  Btipalation,  the  ooait  will,  on  special  circomstAnoei^  allow  a  aeoond  «aB> 
cuie^  and  nol  grant  judgment  as  in  c^ise  of  non-soi^ 

This  cause  had  been  put  off  on  the  usual  affidavit  of  ab- 
sence of  a  witaesSi  in  expectatigq  of  whose  return  the  plain 
tiff  had  stipulated  to  try  peremptorily.  On  his  not  doing 
so,  the  defendant  had,  on  a  former  day,  moved  for  judg- 
ment <is  in  case  of  nonsuit,  for  not  proceeding  to  trial ;  but 
not  succeeding,  and  the  cause  not  having  been  brought  on 
according  to  the  second  stipulatioo,  the  motion  was  now  re- 
peated. 

On  the  part  of  the  plaintiff,  an  affidavit  was  rea^!, 
[*7]     stating  that  the  witness  *was  a  seafaring  man,  and 
had  never  been  within  tha  state  of  New- York  siiioe. 
the  suit  commenced,  and  that  the  stipulation  to  try  was  in 
expectation  of  .his  return.. 

Per  Curiam,  The  witness  having  been  constantly  out  of 
tlie  state  ever  since  the  suit  was  <x>mK9eooed,  and  being  a 
seafearing  man,  some  indulgence  is  due  from  his  way  of 
life.  The  defendant,  therefore,,  can  tske '  nothing  by  his 
m<)tion.(a) 

Motion  denied. 

(a)  A  second  stipulation  i^  alwHya.aUowed«if  the.moUoa  IJbrjutjIgQifiptl.M 
in  case  of  nonsuit,  for  failing  to  try  aooording  ^  the  first  stipulation,  b^  not 
made  in  the  tenn  next  a^  tl)e  dcfiiult  .  Mvkms.r.  Sebor^  Caines'  Pnus.  614^ 
Or  if  the  defendant  be  the  cause  of  not  trying.  <<Um  v«  Thanqfaont  2  Caine^ 
47.  When  witnesses  are  absent,  andtheiE  retivn  not  immediately  Qzpeoledi, 
a  pereniptoi^  ittipuauiion  ia  not. exacted.  .  Q^nrdner^'^sJIhtgif,,,!  Taon..  US. 
See  also  Ikntham'^. MCbmt,  7  Weqd»  mp,  i^.;  Jaehtm  J.  Waipmtm,  I 
Cowen  Rep.  678;  Nixon  v.  Haikt,  2Joifmaa%C$fmx%lfi^i  AffMwT.M«r^ 
]  Jobnaru's  Cases,  217. 


mSW  TOKSL  MAY    1803. 


Be^  r.  Willett. 

i-i         .1        ■  ■      ^1    —  I  ■  I  -HI  I    j.,,a»— »^— 


Bedlb  et  Ux.  against  Willett. 

Votfoe  to  refer  a  cause' must  contain  the  refereea' names.    See  the  act,  1 
Bcrr.  Lawa  of  N.  T.,  347,  348. 

The  Court  said,  that  notice  of  a  motion  to  refer  must 
contain  the  names  of  the  referees.  They  are  never  nomi* 
nated  by  the  court.  But  the  making  the  motion  is  not  oon^ 
fined  to  the  first  day  of  term ;  notice  may  be  given  after- 
wards, on  showing  a  reasonable  cause  for  the  omis8ion.[l] 


Skahak  against  Davenpobt  and  others,  Tenants  in  Pos- 
session. 

la  ^artHiOD,'  nde  to  app^'and  plead  are  not  of  course,  bat  must  be  niored 
for. 

•    Is  partiHon^  after  service  of  the  petition  and  notice. 

Hopkins  moved  for  a  rule  to  appear  and  answer. 

The  (hurt  at  first  thought  this  a  rule  of  course ;  but  on 
the  counters  observing  that  proof  of  service  was  by  the 
act  required  to  be  made  to  the  satisfaction  of  the  court,  and 
that  the  manner  of  the  service  would,  according  to  the  act, 
vary  in  particular  cases,  the  court  seemed  to  coincide,  bul 
wtd  that  the  rale  thttst  be  drawn  up  as  the  party  should  be 
advised.  [2] 

Motion  granted. 

[Ij  The  New  York  Oode  of  Procedure  (sec  273)  provides:  In  all  cases  of 
faference,  the  parties,  except  when  an  iofaut  may  be  a  party,  may  agree  upor 
a  suitable  person,  or  persons,  not  exceeding  tlirce,  and  the  reference  shall  be 
sidered  accordingly ;  and,  if  the  parties  do  not  agree,  the  court  shall  appoint 
soe  or  more  referees,  not  exceeding  three,  who  shall  be  free  fW>in  exception. 

[1]  The  New  York  Code  of  Proceedure  (seos.  69  aod  448)  provides :  The 


CASBS  IN  THE  SUPREME  COURT. 


Church  y.  The  United  Insurance  Ooropanj. 


Church  against  The  United  Insurance  C!ompany. 

llu4)ri8ion  of  clerk  in  drawing  up  a  rule  amended  on  application,  and  ihtt 
plaintiff  noticing  to  the  adverae  party  the  error,  may  nave  the  same  benefit 
as  if  the  rule  had  been  right 

The  plaintiff  had  obtained,  in  last  January  terra,  an  or- 
der of  court  for  the  verdict  recovered  in  this  cause  to  stand, 
and  judgment  to  be  given  accordingly,  unless  the  defendant 
should,  fourteen  days  before  the  next  "  sittings^  in  New 
York,  give  notice  to  the  plaintiff  that  a  comuMMo  iiutJ 
in  the  suit  had  been  returned,  in  wineb  case  there  should  be 
a  new  trial,  and  the  ptaintiff  at  liberty  to  amend,  &c. 

The  derk(a)  had  drawn  up  the  rule  before  the  next 

[*8J  -  '^circuif^    The  plaintiff  had  given  *immediate  notice 

of  the  mistake  to  the  defendant's  attorney,  and  that 

he  should  be  prepared  to  try  the  cause  at  the  sittings.    The 

defendant  not  having  noticed  the  return  of  the  commission, 

Hamilton  moved  that  the  rule  be  amended  to  "  sittings," 
and  be  made  absolute  for  judgment 

Motion  granted. 

difttin  3tion  between  actions  at  law  and  suits  in  equity,  and  the  forms  of 
all  such  actions  and  suit?,  heretofore  existing,  are  abolished;  and  there 
shall  be  iti  this  state,  hereafter,  but  one  form  of  action  for  the  enforce- 
ment or  protection  of  privnte  rights  and  the  redress  of  private  wrongs,  whksb 
■hall  be  denominated  a  civil  action. 

The  provisions  of  the  Revised  Statutes  relating  to  the  partition  of  lands, 
tenements  and  hereditaments,  held  or  possessed  by  joint  tenants  or  tenants 
in  common,  shall  apply  to  actions  for  such  partition  brought  under  this  act, 
«>  far  as  Cie  snme  can  be  so  applied  to  the  substance  and  subject-matter  of 
tlie  action,  without  regard  to  its  form. 

(a)  See  past,  Seaman  t.  Prahe^  9. 


NEW  YORK,  HAY,  18M.  g 


Uveritt  V.  The  People. 


r^MSS  EvERTTT,  Surrogate  of  Orange  County,  ada.  Thk 
People  of  the  State  of  New  York,  ex  rdat  Chablbb 
Beach. 

Vtnmptary  mandamue  set  aside  on  motioD,  if  unfairly  issued. 

A  RULE  was  obtained  in  July  term,  1802,  that  the  de- 
fendant show  cause,  by  October  term,  why  a  mandamus 
should  not  issue,  compelling  him  to  proceed  in  a  cause  then 
depending  before  him,  concerning  the  will  of  Thomas 
Beach. 

A  return  was  made  to  this  rule,  which,  from  the  defend* 
ant's  counsel  being  unavoidably  detained  on  his  way  to 
Albany,  was  not  filed  until  the  third  day  of  October  term. 

On  the  first  day  of  October  term,  the  relator  attended, 
ind  obtained  a  rule  for  the  mandamus:  and  on  the  third 
day,  on  filing  the  return,  that  rule  was  vacated. 

Notice  of  the  vaccUur  was  given  to  the  person  who  had 
acted  in  his  behalf,  and  had  obtained  the  first  rule ;  but  the 
relator  had  previously  left  Albany,  and  the  mandamus  is- 
sued. 

At  the  last  term  counsel  was  employed  to  move  to  set 
this  mandumus  aside ;  on  his  way  to  Albany,  he  met  the 
attorney  for  Beach,  when  it  was  agreed  that  all  further  pro- 
ceedings should  be  stayed  until  the  present  term.  No  fur- 
ther attention  was  paid  to  the  cause. 

The  relator  attended  at  Albany  the  close  of  the  term, 
employed  other  c*>unsel,  and  obtained  a  rule  for  a  peremptory 
mandamus^  which  was  issued. 

Hoffman^  on  the  above  facts,  moved  to  enter  a  vacatur  on 
\he  rule  for  the  peremptory  mandamus,  and  to  set  aside  the 
mandamus  itself  which  was 

Ordered  accordingly. 


CASKS  IN  THE  SUPREME  COURT. 


fleaman  v.  Drake. 


[*9]  *Seaman  and  others  against  Drake. 

U  tbe  principal  be  diacharged  under  the  inaolvent  law  or  bankrupt  aot»  and 
hia  bail  afterwards  be  fixed,  they  maj,  notwithstandingf  have  an  eaumeretm 
entered  on  payment  of  ooet& 

A  MOTION  had  been  made  last  terra,  on  the  part  of  the 
defendant's  bail,  to  vacate  the  judgment  and  all  subsequent 
proceedings.     The  facts  of  the  case  were  these : 

In  April  term,  1800,  final  judgment  had  been  regularly 
entered,  and  a  capias  ad  satisfaciendum  against  the  body  had 
issued.  In  July  term  following  the  writ  was  returned  cqn 
corpus  in  custodiam ;  on  which  the  defendant  applied  to  set 
aside  the  judgment  and  execution  on  an  affidavit  of  merits, 
and  that  his  attorney,  who  resided  two  hundred  miles  back, 
did  not  know  of  the  alteration  in  the  rules  of  practice,  bj 
^hich  the  defendant  was  to  plead  in  twenty  days,  and  nol 
as  before,  in  the  next  term.  A  rule  nm,  for  setting  aside 
the  judgment  on  payment  of  costs,  and  stipulating  to  plead 
in  twenty  days. 

No  plea  being  given,  in  October  term,  1801,  judgment 
was  confirmed,  the  roll  carried  in,  costs  taxed,  judgment 
docketed,  and  the  roll  marked  as  filed,  but  the  clerk  had 
omitted  to  sign  it.  A  capiat  ad  saiisfaciendam  was  issued, 
directed  to  the  sherifl:'of  New- York,  and  returned  riot  found. 
In  January  term,  1802,  another  capias^  but  not  a  testatum^ 
was  directed  to  the  sheriff  of  Ulster,  on  which  nothing  was 
done.  In  April  term,  1802,  a  capias  ad  respondendum  was 
issued  against  the  bail  on  their  recognizance.  In  July  term, 
1802,  an  alias.  In  September,  1802,  Apluries.  In  October 
term,  1802,  an  alias  pluries,  which,  in  January  term,  1808, 
was  returned  taken.  The  application  of  last  term  was  then 
made  on  three  grounds :  first,  thatthe  proceedings  were  irre* 
gulur,  the  roll  not  having  been  signed  by  the  clerk,  pursa- 
ant  to  the  law  of  the  24th  March,  1801,  c.  75,  s.  7. 

Secondly,  that  there  was  no  testatum  capias  issued  to  the 
sheriff  of  Ulster. 
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Thirdly,  ^.hkt  the  pridciptil  had  been  disscharged  under 

the  inaolveiit  )aw. 

■ 

The  (hurt  thcii  ^lid,  on  the  first  pointy  we  ccosiJer  the 
omission*  of  the  c'.eiVs  signature  as  an  error  of  oui  officer.(a) 
This  ought  not  to  prejudice  the  plaintiff,  defendfat,  or  any 
other  person.  The  judgment  was  docketed  as  the  statute 
requires,(i)  and  therefore,  the  \:oTld  has  the  due  and  legal 
notice  of  its  existence.  On  .^hese  principles,  we,  the  last 
term,  ordered  an  amendment  mm':  pro  tunc^  and  the  same 
must  be  done  now,  by  ordering  the  signature  of 
the  clerk  to  be  added  in  the  same  *manner.  On  the  1*10] 
other  two  points  we  will,  as  the  counsel  requv'st  it, 
hear  them  at  a  future  day. 

Hopkins  now  moved  for  leave  to  enter  an  exoiier^ur  ou 
the  bail  piece,  and  produced  the  discharge  of  the  principal 
under  the  insolvent  law  of  the  state.  By  this  it  appeaixsd 
that  the  defendant's  estate  had  been  assigned  by  order  of 
the  court  of  common  pleas  of  the  county,  on  the  25th  of 
September,  1801,  and  the  defendant  discharged  the  same  day. 

Coiden^  contra.  The  bail  are  too  late  in  their  applicatioL. 
for  relief.  Process  against  the  bail  was  returned  cqpi  cor* 
pus  on  the  first  day  of  January  term  last.  They  were, 
therefore,  in  eight  days  after  absolutely  fixed. 

Per  Xh'tiam.  On  Friday,  in  the  second  week  of  the  las.^ 
term,  a  motion  was  made  to  set  a  side  the  ca.  sa,  issued  in 
this  cause,  on  two  grounds :  1.  Because  it  ought  to  have 
been  a  testaium  writ,  it  having  issued  into  a  county  differ- 
ent from  that  in  which  the  venue  was  laid';  2.  Because  the 
roll  was  not  sighed  by  the  clerk,(c)  and  the  record  was, 
therefore,  incomplete,  and  the  judgment  irregular. 

The  second  objection  we  considered  as  a  mere  clerical 
omission,  and  it  was'disposed  of  at  once,  by  permitting  the 
clerk  to  a4ld  his  signatiire  to  the  roll  nunc  pro  tunc.     The 


(•)  Smydam  ▼.  M  Oofm^  Col  Qu;  69.        {b)  3l8t  Maroh,  1801,  c  106,  ■  S. 
(c)  Setf/Udi:  m  ▼.  -Iteme^  S  Johns.  Caa.  76. 

Vou  L  8 
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Seaman  ▼.  Brake. 


consideration  of  the  first  objection,  on  aceount  of  the  pres- 
sure of  business,  was  postponed  till  the  present  term ;  and 
it  being  evident  that  the  object  of  the  motion  was  the  relief 
of  the  bail,  the  proceedings  against  them  were  in  the  mean 
time  directed  to  stay. 

Another  motion  is  now  made  for  a  rule  that  an  exanerc 
tur  be  entered  on  the  bai]  piece,  founded  on  the  irregularity 
of  the  ca.  $a.  as  above  stated,  and  also  on  the  further  fact 
that  the  principal  was  insolvent,  and  was  discharged  under 
the  insolvent  act  on  the  25th  September,  1801.  The  ecu  8€l 
was  returned  non  est  in  July  term  last,  and  the  action  against 
the  bail  is  still  pending. 

It  is  now  objected,  that  the  bail  ought  not  to  be  permit- 
ted to  avail  themselves  of  the  defendant's  discharge,  be- 
cause it  was  not  a  ground  on  which  the  motion  depended 
at  the  last  term.  But  this  cannot  be  a  good  reason  to  charge 
the  bail,  if  they  are  otherwise  entitled  to  relief. 

In  the  case  of  Van  Ahtyne  ads.  Bnnkerhoff,{a)  we 
[*11]  permitted  *an  exoneretur  to  be  entered  on  an  appli- 
cation from  bail,  under  similar  circumstances.  In 
that  case  the  principal  was  also  discharged  under  the  insol* 
vent  act,  before  the  bail  were  fixed  in  law.  The  suit,  how- 
ever, proceeded  against  the  bail,  and  the  eight  days  after 
the  return  of  the  capias  against  them  had  expired  before 
tliey  made  their  application  for  relief  We  decided,  that 
as  they  were  entitled  to  have  the  exoneretiaib)  entered  be- 

(a)  July  term,  1802. 

(6)  The  eogagement  of  bnil  being  alternative  either  to  pay  the  debt  or  jor- 
ronder  the  principal,  tliough  itt  Btrictnen  tliey  be  confined,  for  the  latter,  to 
eiglit  days  in  term  after  the  return  of  the  writ  against  them,  {Shvng  y.  Bat- 
ber,  1  Johns.  Casea,  329  Elliot  v.  Hay,  Ibid.  334,)  yet,  as  it  wiil  be  allow- 
ed at  any  time  pending  the  Ruir,  and  this  though  they  be  indemnlMed,  {Brown&' 
hw  T.  Fbtifeg,  2  Johns.  Rep.  101.)  they  vr\W  have  Ute^benwfif  of  fraurrender 
by  an  eaooritretur  wherever  the  law  has  rendered  the  surrender  impossible, 
,  Wood  ▼.  MUeheO,  6  D.  &  K.  241.  Merrick  v.  VaucJier,  Ibid.  &0.  Oatheari 
r.  Cannon^  Col.  Oas  60,)  unless  they  be  indemnitled.  (Ckdes  v.  De  Bdyne,  6 
D  k  B.  24G.)  An  exomt^etwr  will  also  be  ordered,  when  the  principal  is  dis- 
charged from  the  debt^  elttter  by  having  been  takerj  on  «ca.Mk  andlibwii 
ted,  (Jfilner  <md  Mm  f .  Qrmk^  ?  Tohna.  GbMS,  288,)  or  by  ooune  of  k« 
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fore  they  were  fixed,  and  had  barely  omitted  to  have  it 
done,  they  had  not  forfeited  that  right  while  the  action  was 
pending  against  them,  and  that  the  only  consequence  was 
that  they  subjected  themselves  to  the  payment  of  costs.(a) 

The  fiicts  in  this  case  in  support  of  the  motion  made  this 
term  are  similar,  and  we  think  the  former  decision  was 
equitable  and  proper  in  favor  of  bail,  and  ought  to  govern 
the  presentfl]  It  is,  therefore,  unnecessary  to  give  "an 
opinion  on  the  first  objection  made  on  the  former  motion.  * 

Let  the  estonenelttr  be  entered  on  the  payment  of  costs,(2^ 

(Kane  r,  i»ffrakam^  Ibid.  403,)  and  this  to  prevent  circuity.  The  power 
which  bail  hsre  to  relieve  themselves  by  a  surrender,  is  preserved  to  both^ 
when  sued  jointly,  so  long  as  it  remains  in  either;  and  each  will  be  entitled 
to  avail  himself  of  it,  foi<  their  mutual  benefit ;  (BdUard  oMd  Farkimm  v.  Kihb$ 
•nd  lAuBmOf  O^Caa  61,)  nor  does  the  principal's  being  in  custody  as  a  felon 
prejudice  th^r  right  (BigneU  v.  Ibrest^  4  Johns.  Rep.  482.)  But  by  the 
death  of  the  principal  it  is  lost     {Okott  v.  Li%,  4  Johns.  Rep.  407.) 

(a)  Those  of  tlie  suit  against  themselves. 

(6)  In  the  course  of  the  argument  a  case  of  RideUea  v.  M&chdHi  mmsacaptor  ^ 
Owifkr^  was  aQuded  to.  From  the  relation  of  the  ootfnsel  in  that  cause,'  the 
fhcts  were  M  follows:  < 

Rn)DLK8  V.  Ujtchxli., 

The  original  action  was  brought  in  the  mayor's- court  of  tlve  city  of  Nei^ 
Tork,  and  jodgmeut  obtained  therein.  The  defendant  brought  a  writ  of  er- 
ror retoroable  to  this  court  Pending  the  writ  of  error,  the  defendant  in  the 
original  suit  was  discharged  under  the  insolvent  law.  Errors  not  being  duly 
assigned,  the  defendant  nonpfoMed  the  writ,  Issued  a  «xk  Mi.  in  this  tjourt,  and 
upon  a  return  of  a  non  est  invcntiUf  brought  an  action  of  debt  against  Uyo  baH 
on  their  reeogfiisnnee  in  tlie-  original  suit  After  declaration,  plea,  <ind  de- 
murrer, tlie  defendant  applied  to  the  court  to  stay  proceedings.  It  was  con- 
Uinded,  on  the  part  of  the  present  plaintiff,  that  the  defendant  came  too  late 
with  this  applicatioiV,  having  pleaded  to  the  action.  But  the  court,  on  the 
a,itbority  <»f  a  ease  in  Carthe^,*  ordered  the  proceedings  to  be  stayed. 

[1]  As  to  relief  of  bail  a^«r  discharge  of. principal,  see  also,  CkimpbeU  v, 
MsMT,  6  Gbw.  696.  Cunningham  v.  Broum^  6  Id.  f89.  I^anklin  v.  Thurbeff 
1  Id.  427.  Mddumiea'  Bank  v.  Hanard,  9  Johns.  Rep.  392.  Post  v.  RUe^ 
18  John.  M.  2h»tn5<(tf  v.  J9a^.  21  Wend.  670.  Whiit  v.  Blake,  22  Id.61X 
T.  titei^Msn,  SiiWend.  4C2«    See  Hognnfs  N.  Yi  Digestif  tit  BaiH 


*  Dod§on  V.  KmQi  615^  But  tiie  case  seems  by  no  means  analQgoaB.  A 
■arrender  had  bden  oduofly  made  before  the  return  of  the  fiiliilcif  on  whioli 
Uie  baa  JmI  besA  airtrted. 


H  GASES  nar  the  supreme  court. 


Hallet  y.  Cotton. 


Hallet  against  Cotton. 


\ 


On  moving  for  a  new  tria],  the  court  will  not  order  tlie  amount  of  the  Y6^ 
dict^  or  sum  admitted  due,  to  be  brought  In,  though  ttie  bail  have  become 
'  insolvent,  and  obtained  their  oertificatea  under  the  bankrupt  law. 

Tms  cause  was  tried  at  the  sittings  after  Jsinaary  term' 
last,  when  the  jury  found  a  verdict  for  the  plaintiff  for  866 
dollars  and  20  cents.  The  defendant  obtained  an  order  for 
a  stay  of  further  proceedings  until  the  next  term,  for  the 
purpose  of  then  moving  for  a  new  trial. 


...      -M.         < 


:/ 


Halves  now  moved,  on  the  part  of  the  plaii&tiff,  for  an 
order,  that  the  defendant  bring  into  court  the' sum  found 
by  the  jury,  with  costs  of  suit;  and  that  in  dcifault 
[*12]     thereof,  the  order    *to  stay  proceedings  be  dis 
charged. 

In  support  of  the  application  he  read  an  afBdilvit  stating; 
'^that  since  this  cause  has  been  at  issue,  the  Special  bail  lii^a 
been  declared  bankrupt,  and  discharged  under  the  bank* 
fupt  law  of  the  United  States.  That,  on  the  trial  of  this 
cause,  a  balance  was  admitted  by  the  defendant's  counsel 
to  be  due  to  the  plaintiff  of  about  500  dollars.  ,  That,  at 
the  sittings  in  November  last,  on  the  appUoatipQ  of  the  dc: 
fendant,  this  cause  was  put  off  for  that  court,  on  the  condi* 
tion  of  payment  of  costs ;  but  that  those  costs,  although  re^ 
peatedly  demanded,  were  not  yet  paid."  A  further  affirm^ 
ation  of  the  plaintiff  was  read,  stating  'Hhat  from  the  cir; 
cumstances  of  the  defendant  he  was  in  danger  of  losing  hia 
said  debt,  unless  the  money  was  brought  into  court,  or  the 
rule  to  stay  proceedings  discharged."  A  c6py  of  this  affi- 
d$iyit,  it  was  acknowledged,  had  not  been  served.,. .  ^       ... 

He  argued  that  a  motion  for  a  new  trial  w^  an.applicar 
tion  to  the  equitable  discretion  of  the  court,  to  relieve  from 
what,  in  the  opinion  of  the  party,  was  an  .erfpjQffbJis  0r  op- 
pressive verdict.    That  it  was  a  maxim  of  lawj  •fo^ofded  on 
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principles  of  equal  justice,  ^'  that  he  who  seeks  equity  sh6bld 
do  equity.''  From  the  affidavit  it  appeared,  that  the  de« 
fendknt  had  admitted  on  the  trial  that  the  plaiatiff  was  en- 
titled' to  recover  about  500  dollars,  which  sum  entitled  him 
alao  to  fupU  costs.  Before,  therefore,  the  court  would  suffer 
the  defendant  to  be  heard  on  a  motion  for  a  new  trial,  the^ 
would  require  him  to  do  what  he  acknowledged  to  be  just 
The  bankruptcy,  and  discharge  of  the  bail,  and  the  circum- 
stances  of  the  defendant,  were  additional  reasons  for  requir- 
ing the  defendant  to  bring  the  money  into  court,  to  abide 
the  evett'of  the  suit  That,  from  the  great  number  of  cases 
now  before  the  court,  it  was  not  in  the  least  probable  that 
the  case  to  be  made  in  this  cause  could  come  on  in  its  order, 
and  a  decisiohbe  had  thereon,  in  a  shorter  time  than  six 
or  nine  months ;  before  which  period  the  defendant,  froin 
his  presenjii  circumstances,  would  doubtless  be  a  banknqpt, 
or,  as  his  bail  were  already  bankrupt  he  might  abscond. 
Under  such  circumstances,  delay  was  equally  prejudicial  as 
a  denial  o/jtistix.  It  also  appeared  that  the  defendant  was 
DOW  in  contempt,  and  liable  to  an  attachment  for  non-pay* 
ment  of  costs  incurred  on  putting  off  the  trial  of  this  cause, 
at  a  former  sitting.  That  it  was  a  standing  rule  of 
the  mayor's  court  of  the  city  of  New-York,  *that  [*183 
"  upon  every  motion  for  a  new  trial,  the  defendant 
should,  within  eight  days,  bring  into  court  the  sum  recov- 
ered by  the  vardict,  with  costs ;  and  that  in  de&ult  thereof 
the  plaintiff  have  leave  to  proceed."  That,  although  this 
fx>urt  might  not  be  disposed  to  go  the  length  of  establish- 
ing such  a  rule  m  aU  oases^  it  was  believed  the  peculiar  cir? 
camstances  of  this  cause  were  of  a  nature  that  would  induce 
them  not  to  hesitate  in  making  the  order  now  requested; 
or  at  least^  for  such  sum  as  was  admitted  to  be  due,  with 
eosts. 

^'  Bogert  said  the  object  of  the  motion  was  oerfectly  new 
and  onpreoedented. 
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HaUei  V.  (Jotton. 


Per  (Juriam^.  The.practiGe  of  the  mayor's  ooart^  in  obiig 
ing  the  amount  of  the  verdict(a)  to  be  brought  into  oourt 
an  a  motion  for  a  new  trial,  has  never  been  adopted  here 
The  insolvency  of  the  bail(6)  is  certainly  not  a  sufficient 
ground. to  induce  us  to  make  such  an  order;  and  a  copj 
of  the  affirmation,  respecting  the  defendant's  circumstanoeSi 
has  never  been  served  on  him ;  of.  that^  thereforei  we  can 
take  no  notice«(c)  But  let  it  be  undenstoodi  we  do  not 
mean  to  say  that  had  it  been  otherwise  we  would  hav« 
granted  the  motion«((f}[l] 

Bale  refused. 

.  (a)  But  on  a  tenderof  it  with  oosts  up  to  thi)  tima,  «itiy  of  jttdgiiieot»  Mid 
•U  fiirtber  proceedings  will  be  stayed.    Hai^idi  y.  Brcwn^  1  Johns.  Bep.  506. 
(&)  See  Oilleapie  ads.  jyister  db  WOomb^  as  to  insoWenoj  in  oases  ofsecu- 
ritj  for  costs.    CoL  Cas.  1 19. 

(c)  Card  ads.  FUxrojf  and  others,  Col  Cas.  63,  whenevera  speotal  motioii 
(i  to  be  made  on  the  ai&daTit,  a  oopj  must  be  served.  See  also  Grave  r. 
Ovm^pbeU,  1\>,  114,  that  supplementaij  affidavits  to  rebut  those  in  answer 
oaonot  be  received.    Seejwvi^  173,  Deasy.  <Sbii(^  note  there. 

(d)  See  Bird,  Savage  A  Bird  v.  Pierponi,  3  Caines,  106. 

[1]  The  New  York  Code  of  Prooedure  (sees.' 264^  S66)  provides:  Upoo 
reoeiving  aTOPdiotr  the  clerk  shall  make  an  entiy  in  Ms  minutesit  specifying 
the  time  and  place  of  the  trial,  the  names  of  the  jurors  and  witnesses,  the 
verdict,  and  either  the  judgment  to  be  rendered  thereon,  or  an  order  that  the 
cause  be  reserved  for  argument  or  further  consideration.  The  justice  trying 
the  cause  may,  in  his  discretion,  and  upon  snch  terms  as  may  be  just,  stay 
the  entry  of  judgment  and  further  proceedings,  until  the  hearing  and  final 
decision,  of  a  motion  for  new  trial,  or  to  set  aside  tlie  verdict  or  judgment, 
upon  the  grounds  of  surprise  or  irregularity,  or  upon  a  case  or  bill  of  excep- 
tions. 

The  court  shall  have  power  to  order  a  verdict  to  be  entered,  subject  to 
the  opinion  of  the  court  thereon.  The  judge  who  triee  the  cause  may,  in  his 
discretion,  entertain  a  motion  to  be  made  on  his  minutes  to  set  aside  a  ver- 
dict and  grant  a  new  trial  upon  exceptions,  or  as  beuig  against  evidence,  or 
for  insufficient  evidence,  or  for  excessive  damages ;  but  such  motions  in  fM> 
tioos  hereafter  tried,  shall  only  be  heard  upon  the  minutes  at  the  san  9  term 
or  cuxsuit  at  which  the  trial  is  had,  and  if  not  heard  at  the  some  term  >r  ctr^ 
cuit  in  actions  hereafter  tried,  the  motion  must  be  made  upon  a  case  or  bill 
sf  exceptioDS,  or  4ipoa  appeal  When  such  motion  is  heard  and  decided  upon 
the  minutes  of  the  judge,  an  appi^al  may  be  taken  from  suoh  decision,  and  in 
of  appeal,  a  case  or  bill  of  exceptions  must  be  prepared  and  settled  in 
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OUbeii  V.  Bniter.— Yandjck  t.  Van  Beureo. 

GiLdKRT  against  Brazisb. 

Vutf  OD  whom  a  flue  is  leried,  not  liable  t:^  the  ooata  of  levy. 

A  QUKsnoN  wa^  piade  in  this  cau9j  whether  the  sheriff 
is  entitled  to  fees  on  levying  a  fine  ? 

Per  Curiam,  The  /rtalate  directing  the  mode  of  making 
the  levy,  declares  it  shall  be  done  without  fee  or  reward. 
The  fee  bill  gives  a  fee,  but  does  not  saj  by  whom  it  shall 
be  paid.  We  all  know  how  it  has  been ;  the  fee  has  been 
charged  by  the  sheriff  in  his  accounts.  This,  we  think,  is 
the  regular  practice ;  for  it  clinnot  be  demanded  from  the 
person  who  has  been  obliged  to  pay  the  fine. 


Y'AHDTCK  against  Yak  Beurbn  and  YosBURG. 

Maettj  to  torn  a  case  into  a  wpeaal  yerdict  stays  execution. 

Per  Curiam.  Wherever  a  case  is  made,  with  liberty 
to  turn  it  into  a  special  verdict,  execution  must  stay,  of 
course,  till  the  next  term  after  the  decision  is  given :  that  if 

the  usoal  form,  and  upon  which  case  or  bill  of  exceptions  the  ai^mont  of 
tho  appeal  must  be  bad. 

After  the  trial  of  a  oauae,  either  party  may,  in  the  manner  prescribed  by 
law  snd  the  rules  of  the  court  in  which  the  action  is  pending,  make  and  scut- 
tle a  case  or  bill  of  exceptional  which  when  settled  shall  be  filed,  and  wlieu 
filed  after  judgment,  sliall  be  attached  to  and  become  a  part  of  the  judgment 
KdL 

•ICotioiia  for  a  new  trial  on  a  case  or  bill  of  exceptions)  motions  for  judg- 
ment  on  a  special  verdict  or  case  reserved  subject  to  the  opinion  of  the  court, 
shall  in  the  first  instance  be  heard  and  decided  at  a  special  term,  unless  tlie 
justice  trying  the  cause  shall  direct  it  to  be  beaid  in  the  first  instance  at  h 
general  term.  If  such  order  is  granted,  directing  it  to  be  heard  at  a  general 
term,  such  motion  may  then  be  noticed  and  brought  on  to  argument  ny 
•ilher  party  at  a  general  term  of  such  wortf  and  the  court  siiall  hear  and '!» 
ckle  the  same. 
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Ueyl  ▼.  Barlinfp. 

either  party  be  dissiitisfied,  there  may  be  time  to  make  up 
the  special  verdict(a)[l]  ..  ,  ..j;  $ 


r*14]  *Heyl  against  Burling. 

•  *  •.  . 

"  •  i 

\  mate  of  a  vosael  having  a  right  (9  a.  certain  quantity  out  of  a  caigo^  by 
:  way  of  privilege,  cunnot,  after  a  sale  of  the  whole  cai^  by  the  oonaignee, 
pick  out  any  specific  parts,  and  sell.tlie'm.  A  right  pf  privilege  in  a  cargo 
does  not  give  such  an  interest  as  will  enable  the  purchaser  of  it  to  main- 
tain trover,  if  the  consignee  has  not  assented  to  tlie  selection  of  those  parts 
which  are  taken  in  satis&ction ;  for,  in  trover,  prDfi^rty  and  possession 
must  be  shown.  A  release,  exe&ited  to  a. witness^  lUler  his  havmg  de- 
posed, does  not  make  him  competent 

Trover  to  recover  the  value  of  two  logs  of  mahogany, 
part  of  a  cargo  consigned  to  one  Isaac  Roget.  The  cause 
was  tried  at  the  New-York  sittings,  in  June,  1802,  before 
Mr.  Justice  BadcKff^  when  a  verdict  was  found  for  the  de* 
fendanU 

Several  exceptions  having  been  taken  at  the  trial,  a  case 
was  made  from  whence  it  appeared  that  the  plaintiff  had 
adduced  in  his  behalf,  one  Mackworth,  who  testified  to  the 
purchase  of  the  logs  by  the  plaintiff,  for  100  dollars,  from 
Bonsall,  the  mate  of  the  vessel  in  which  the  cargo  was 
shipped. 

Charles  Smith,  a  further  witness  on  the  part  of  the  plain* 
tiff,  stated  that  he  was  at  -the  purchase,  which  took  place 
on  a  Saturday.  That  the  logs  were  pointed  out,  agreed 
for,  and  immediately  marked  by  the  plaintiff,  in  the  pre 
sence  of  the  captain  of  the  vessel,  before  whom  and  the 
mate,  the  plaintiff,  on  the  Monday  following,  took  posses- 

(«)  If  there  be  a  special  verdict,  and  a  case  made  also,  tlie  party  muil 
alect  on  which  to  proceed,  as  he  will  not  be  permitted  to  argue  on  botfeu 
Sieght  y.  Rhintlander,  1  Johns.  Rep.  192. 

flj  See  Rule  20  of  New  York  Supreme  Court,  and  Kew  Yoik  God«  d 
Procedure,  sea  264. 
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sion  of  them,  and  afterwards  removed  them  to  a  saw  yard. 
That  he,  the  witneas,  took  them  from  the  yard,  and  left 
them  for  Heyl  at  Whitehall.  That  the  captain,  at  the  time 
of  the  removal  of  the  logs,  sent  a  person  to  see  that  they 
were  those  which  had  been  sold,  and  had  the  proper  marloa. 
This  person  examined  the  logs  and  took  their  numbers. 
That  on  the  logs  being  afcerwanls  missed,  he,  the  witness^ 
went^  in  company  with  the  plaintiff,  to  the  defendant's 
yard,  where  he  saw  them.  Thut  the  plaintiff  immediately 
claimed  them  as  his,  and  demanded  them  of  the  defendant, 
who  refused  to  deliver  them  up.  That  Roget,  while  the 
kgs  were  on  the  wha)rf,  consented  to  the  plaintiff's  taking 
them  away,  and  made  no  objections  to  the  sale  of  the 
mate. 

The  witness  mentioned  that  when  he  was  first  examined, 
he  had  said  that  the. plaintiff  had  agreed  for  the  logs  at  the 
rate  of  one  shilling  and  sixpence  per  foot,  in  explanation 
of  which  he  stated,  that,  as  the  logs  were  not  then  measured, 
the  price  was  subsequently  changed  by  the  plaintiff'  and 
mate  into  a  gross  sum  of  100  dollars,  in  order  to  get  rid 
of  the  trouble  of  admeasurement. 

The  plaintiff  here  rested  his  case. 

The  defendant  called  Jeremiah  Marshall,  a  pub- 
lic measurer  of  timber,  who  stated  *that  he  was  em*  [*l&j 
ployed  by  Boget  to  measure  a  cargo  of  mahogany  : 
Qonsigned  to  him,  as  he  the  witness,  understood  from  Roget, 
the  captain,  and  mate  of  the  vessel ;  that,  after  the  first 
day's  work  was  done,  the  mate  pointed  out  a  log  of  mahog- 
any, part  of  the  cargo,  (and  which  had  been  measured, 
Quurked,  and  numbered  No.  21,)  as  being  one  of  three  logs^ 
which  belonged  to  him ;  that  the  witness,  on  the  next  day^ 
before  they  began  to  discharge  any  of  the  mahogany,  re- 
quested the  mate  to  mention  when  they  came  to  the  other 
logs  which  belonged  to  him,  in  order  that  they  might  be 
put  into  a  different  bill;,  upon  which  the  mate  said,  that 
he  did  not  own  any  three  particular  logs,  but  that  he  had 
a  right  to  make  choice  of  three  ;  that  the  witness  might 
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measure  the  whole  together^  as  he  liad  beeo  directed,  and 
that  he,  the  mate,  would  settle  with  Boget  for  the  interest 
he  had  therein.  In  consequence  of  this,  the  account  of  the 
measurement  of  all  the  mahogany  was  kept  in  one  bill,  and 
delivered  to  Boget,  whD  paid  for  it 

.  After  Marshall  had  given  his  testimony,  Smith  said,  that 
the  logs  bought  by  the  plaintiff  had,  at  the  time  of  pu]> 
chase,  been  measured,  as  he  saw  the  measurer's  marks  up- 
on them. 

The  defendant  then  offered  Boget,  who  was  objected  to 
by  the  plaintiff's  counsel,  as  incompetent;  but  on  being  re 
leased  by  the  defendant,  was  admitted,  the  point  of  his  ad 
missibility  being  saved. 

Boget's  testimony  was,  that  he  never  authorized  the  mate 
to  seii  any  of  the  cargo.  That  the  whole  consignment  was 
sold  by  him  to  the  defendant,  before  the  taking  away  of 
the  logs.  That  he  never  gave  any  authority  to  the  plain* 
tiff  to  take  away  the  mahogany,  nor  ever  had  any  know- 
ledge of  the  claim  of  the  mate  to  any  three  particular  logs, 
until  after  the  defendant  had  purchased  the  whole  cargo, 
and  until  after  the  plaintiff  had  taken  from  the  cargo  which 
lay  all  togather  upon  the  whar(  the  three  logs  be  had  pur- 
chased. 

The  plaintiff's  counsel  then  offered  to  prove  declarations 
and  admissions  of  the  captain,  as  well  before  as  after  the 
sale  of  the  mahogany  by  the  mate  to  the  plaintiff 
[*16]  that  such  sale  was  by  *hisj  the  captain's^  knowledge 
and  consent;  insisting  he  stood  in  the  relation  of 
agent  for  the  consignee ;  but  the  testimony  was  rejected* 
This  point  also,  at  the  request  of  the  plaintiff's  counsel, 
saved  by  the  judge. 

The  defendant  then  read  a  deposition  of  a  clerk  in  the 
counting-house  of  Boget,  stating  that  he  was  on  the  wharf 
at  the  foot  of  Bector-street,  when  the  plaintiff  and  several 
other  persons  were  removing  three  logs  of  mahogany,  No» 
21,  50,  and  52,  which  the  witness  forbade,  informing  them 
Boget  h^  sold  the  logs  to  the  defendant ;  that  the  witness 
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knew  the  whole  cargo,  comprising  the  tbi-ee  logs  above 
mentioned,  were  consigned  to  Beget,  who  had  accounted 
for  the  same  to  the  consignor ;  and  that  the  whole  were  sold 
to,  and  paid  £>r  by,  the  defendant. 

'  Against  these  facts,  the  plaintifiE)  to  prove  his  interest  in 
the  logs,  and  Boget*8  consent  to  the  sale,  offered  a  deposi* 
tion  mnde  by  the  mate,  and  duly  taken.  ThLs  was  insisted 
upon  an  proper  testimony,  there  being  no  evidence  that  the 
mate  had  warranted  the  logs  to  the  plaiutlfi^  as  his  property : 
but  the  judge  deeming  it  inadmissible,  unless  the  mate  was 
released,  the  plaintiff  produced  a  release.  The  witness  to 
its  execution  being  called  upon  to  prove  it,  testified,  that 
be  was  present  at  the  time  the  deposition  was  taken,  and 
on  his  return  to  his  oiBce,  being  an  attorney,  and  acting  in 
behalf  of  the  attorney  for  the  plaintiff,  fearful  lest  an  objec* 
tion  might  be  taken  to  the  interest  of  the  witness,  he  drew 
a  release,  and  the  same  was  executed  by  the  plaintiff,  and 
delivered  to  the  mate  in  his  office,  who  left  it  with  the  wit- 
ness, for  the  purpose  of  b<*ing  used  on  the  trial.  That  thi^ 
was  done  in  the  course  of  half  an  hour  after  the  deposition 
was  taken ;  and  before  the  plaintiff,  witness  and  mate  had 
separated,  after  they  bad  left  the  .place  of  examination. 
,  That  the  defendant's  attorney  cross-examined  the  mate,  and 
such  eross-examinatioD  was  in  writing,  at  the  end  of  thg 
mate's  testimony,  as  proven  on  the  part  of  the  plaintiff;  and 
a  consent  was  subscribed  to  such  ex.%mination  by  the  de 
fendant's  attorney,  as  follows : 

'*  We,  the  subscribers,  attorneys  for  the  plaintiff  and  de 
feodant  respectively,  do  consent  that  the  alx)ve  de- 
position be  *read  in  evidence  upon  the  trial  of  this    [*171 
cause;  saving  and  reserving  the  exceptiom  to  the 
admissibility  of  the  testimony." 

Under  these  circumstances,  the  deposition  was  again  offer 
ed,  but  rejected,  reserving  the  point. 

The  judge  charged,  that  it  was  absolutely  necessary  the 
plaintiff  should  show  an  acquiescence  on  the  pari  of  Boget 
to  the  sale  by  the  mate ;  and  that  the  consent  oi  the  caj)* 
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taiti^  or  bis  acts,  and  those  of  the  mate,  were  not  binding 
without  such  acquiescence. 

Woods,  for  the  plaintiff,  now  moved  to  set  aside  the  yer^ 
diet  for  misdirection,  a&  well  as  for  the  rejection  of  proper 
testimony,  and  for  a  new  trial. 

A  release  to  Bonsall,  the  mate  and  vendor  of  the  plaintiff 
was,  he  argued,  totally  unnecessary;  the  court  ought  not 
to  have  asked  it,  as  he  was  competent,  being  equally  lia^ 
ble,(a)  howsoever  the  cause  was  determined ;  first,  to  Roget,' 
the  consignee,  and  also  to  the  plaintiff  as  purchaser. .  Peake's 
Law  of  Ev.  113.(6)  And  peculiarly  so,  as  Bonsall  had  sold 
without  any  warranty ;  and,  therefore,  had  never  asserted 
any  interest  in  himself  (c)  Pcake,  118.  ''  If  a  vendor  of  an 
estate  covenant  for  the  title,  or  warrant  the  premises^  he 
cannot  be  a  witness  to' support  the  title  of  the  vendee,  in  an 
action  against  him,  by  a  third  person,  for  the  premises.  2 
Boll.  Abr.  686,  pi.  1.  But  a  vendor,  who  does  not  cove- 
nant for  the  title,  or  enter  into  any  warranty,  is  a  good  wit* 
ness.  Biuby  v.  Oreenslate^  1  Stra.  445."(cl)  But  if  the  oourt 
should  be  of  opinion  a  release  was  necessary,  such  a  release 
was  given  and  offered.  The  circumstance  of  its  being  after 
the  examination,  is  immaterial,  from  the  peculiar  facts  stated 
in  the  case.     If  Boget,  the  consignee,  was  competent,  being 

(a)  Mikoard  v.  SaBeit,  2  Cainea,  77,  a  P. 

{b)  It  18  supposed  Evans  v.  WiUiams  is  the  case  alluded  to,  (7  D.  ft  K 
481,  n.  c.) 

(e)  Ttie  old  cases  make  a  distrnction  between  sales  of  chniiels  in  powos 
■ion  and  out  of  possession.    Tlmt  in  the  first  instance,  an  exproM  warrant 
la  not  necoffiuiry;  in  the  second,  it  i&    Medma  v.  Skntghton,  I  Salk.  310L 
But  this  liM9  been  denied  to  be  law.    Fasley  v.  .F^-aemarii  3  D.  &  E.  67,  ftflL 
See  1  Lex.  Mer.  Am.  372. 

(d)  The  renson  of  these  determinntions  is,  that,  with  respect  to  pnrrhsnw 
/landi^  the  maxim  of  "oac«a<  emptor  **  applies;  in  those  of  chattel  interests^ 
It  does  not.  Money  iiad  and  received  will  not  lie  to  reooirer  back  the  con* 
iideration  paid  for  un  assigrnment  of  a  mortgage,  which  turns  out  to  be  a  ibi^ 
gery,  if  bona  jidt  irunsferred,  and  the  assignor  has  not  covenanted  foe  tbt 
goodiu>Bs  of  the  titlo.  Bret  v.  IJoWedk,  Doug.  965.  But  see  2  Oh.  Oas  *^ 
and  llurdiritfe  v.  Ndtftorpe^  Xels.  Ch.  Rep.  118. 
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irieaaed  bj  the  defendant,  Bonsall,  the  vendor,  was  aa 
much  BO,  on  a  release  from  the  plaintiff.  Besides,  the  de- 
clarations and  admissions  of  the  capt4iin  were  full  evidence 
for  the  plaintiff.  He  was  the  agent  of  the  consignor;  and, 
as  in  that  capacity  he  consented  to  the  sale  to  the  plaintiff, 
it  bound  Boget,  and  confirmed  the  sale  by  Bonsall; 
ihe  *rejecting,  therefore,  these  declarations  and  ad-  [*18J 
missions,  was  contrary  to  law.  From  the  facts,  it 
appears  the  plaintiff  had  peaceable  possession  under  a  good 
title ;  and,  at  all  events,  his  possession  alone  was  enough 
to  prevent  the  defendant  from  taking  the  logs  out  of  that 
possession;  for  it  was  as  much  continued  while  the  logs 
lay  at  Whitehall,  as  if  in  the  plaintiff's  yard ;  having  been 
left  there  by  him. 

Boyd,  for  the  defendant  There  is  not  an  equal  liability 
in  Bonsall.  He  is  not  liable  to  the  defendant ;  for  there  is 
no  privity  between  them.  The  defendant  purchased  of  Ro- 
get,  and  Boget  is  liable  to  him,  not  the  mate;(a)  for  he  is 
liable  only  to  the  purchaser,  the  plaintiff;  and,  therefore, 
liable  to  only  one  of  the  parties  in  the  cause.  Therefore, 
admitting  the  principle  of  equal  liability,  it  does  not  apply ; 
as  X/o  the  release  being  given  afler  the  deposition  offered, 
the  testimony  was  properly  rejected.  The  reason  why  a 
release  is  necessary,  is  to  do  away  the  effect  of  the  influence 
of  interest ;  but,  if  it  be  given  afler  the  testimony,  the  inter- 
est has  already  had  its  effect  The  declarations  and  admis- 
aionaof  the  captain  could  not  be  received;  for  he  is  not  the 
agent  of  the  consignee,  and  his  agency  for  the  consignor 
terminates  ou delivery;  which  had  here  taken  place,  and  a 
sale  been  made  to  the  defendant  He  denied,  therefore,  the 
posaossion  of  the  plaintiff;  as  it  had  been  transferred,  by 
the  consignee,  to  Burling ;  and  as  to  the  warranty,  in  salea 
of  chattels,  it  was  not  necessary. 

(a)  the  principle  v^  that  the  liabiltt/  must  be  immediate  to  the  pAities  in 
the  nitk  end  not  a  remote,  oiroaitouB  liabUitj.    BaU  v  BttUikkt  1  Stra  676 
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Badcuff,  J.  I  understood  the  mate's  claim  to  be  fboDd> 
ed  on  bis  office,  as  a  privilege  annexed. 

Woods^  in  reply,  insisted  on  his  first  positions. 

Per  Ouriam,  The  facts  of  this  case  arise  merely  from 
the  depositions  of  witnesses.  From  these  it  appears  thai 
the  plaintiff  purchased  of  one  Bonsall,  the  mate  of  a  vessel, 
three  logs  of  mahogany;  that,  at  this  tirne^  the  captain  and 
consignee  were  present,  as  is  stated  by  the  witnesses  of  the 
plaintiff.  On  the  case,  as  presented  to  us,  there  is  some  de- 
gree of  contradiction  in  the  testimony,  which,  as  it  was  laid 
before  the  jury,  they,  no  doubt,  duly  estimated.  In  this 
action,  property  and  possession  must  be  shown.(a)[l]  The 
only  evidence  of  this  property  and  possession  is  from  the 
testimony  of  Mackworth  and  Smith.  They  state,  that  the 
price  contracted  for,  between  Bonsall  and  the  plaintiff,  was 

one  hundred  dollars;  and  Smith,  as  a  reason  for  a 
[*19]     gross  sum  being  *agreed  upon,  adds,  "  that  it  was 

to  save  the  trouble  of  having  the  mahogany  mea* 
cured."     Marshall,  the  public  measurer,  deposes,  that  he  did 

(a)  To  maintain  the  action  of  troTer,  there  must  be  a  right  of  poeoowion 
and  a  right  of  property.  The  right  to  the  poeseamon  rnuat  be  immediate^ 
{Gordon  v.  Harper^  2  Esp.  Rep.  465,)  that  io,  the  plaintiff  muat  be  entitled 
to  the  possession  of  tlie  goods  at  the  time  of  the  action  brought ;  but,  it  ia 
not  necessary  that  actual  possession  should  ever  have  been  enjoyed;  a  pos- 
■csaion  in  law  is  sufflctent  Hudson  v.  Budaon^  Letch,  214.  FleweOin  t. 
Rave,  1  Bulst  68.  The  right  of  property  may  be  absolute,  PifW  v.  Dor^  1 IX 
&  E.  65 ;  Blaker  v.  Ansconibe,  1  N.  R.  25,)  or  special,  aa  that  of  a  bailee^ 
(Arnold  v.  Jefferson^  1  Ld.  Rayro.  275,)  or  a  carrier,  {Ooodwin  v.  Bichardaon, 
1  Roll.  Abr.  4,)  or  a  sheriff,  (WiXbraham  v.  Snow,  2  Saund.  47,)  but  the  right 
of  property  and  posaession  must  unite  in  the  plaintiff.  Gordon  v.  Harper^ 
hb.  sup.  See  also  Webb  v.  /bx,  7  D.  ft  E.  391.  In  addition  to  these  requt- 
mtea  in  the  plaintiff,  the  subject  matter  of  the  suit  must  be  a  personal^. 
Ekoes  v.  Shaiw^  3  East,  51.  ^ucsre,  whether,  in  regard  to  the  subject,  Tbdd 
T.  Crookshiinks^  3  Jolins.  Rep.  432,  be  reconcilable  with  Ooggerky  v.  CuMerif 
•  N.  R.  1 70.  Observe,  that  possession  alone  gives  a  right  of  property  againal 
wrongdoers,  and  all  the  world  except  the  *'jght  owner.  Armory  v. 
Tie,  I  Stra.  506.     WOb  v.  fbz,  ub,  sup 

[1]  SM'alaoiftDDiMiZtfv.  AiMtt;  16  J.  B.  840. 
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neasare  the  whole  cargo,  and  that  tke^mate  sold  them,  after 
dhey  were  so  measured.  That,  at  the  mate's  request,  the 
charge  of  measuring  was  debited  to  Roget,  the  consignee, 
irho  paid  for  it ;  and  that  the  mate  himself  acknowledged 
ke  did  not  own  any  three  particular  logs,  but  that  he  had 
%  right  to  make  choice  of  three,  and  would  settle  for  it  with 
Roget.  After  this  testimony  is  delivered,  Smith  recollects 
•hat  the  mahogany  had  been  measured,  and  that  he  saw 
the  measurer's  marks  on  the  logs ;  though,  before  that,  he 
assigns  its  non-measurement  as  a  specific  reason  for  a  gross 
price  of  one  hundred  dollars  being  agreed  as  the  purchase- 
money.  After  this,  a  release  being  produced  from  Burling, 
the  defendant,  Boget,  the  consignee,  was  admitted  very 
properly  as  a  witness,  and  he  is  followed  by  his  clerk.  Un- 
der thase  circumstances,  it  must  be  taken  for  granted  thai 
the  jury  weighed  Smith's  credibility ;  and  if  so,  there  could 
be  no  doubt  that  there  was  neither  property  nor  possession 
in  the  plaintiff.  It  is  urged  as  a  reason  for  a  new  trial, 
that  the  judge's  charge  precluded  certain  testimony ;  or,  at 
least,  prevented  the  jury  from  weighing  it;  for,  the  judge 
charged  that  it  was  necessary  to  show  an  acquiescence  in 
Boget.  But  it  must  be  presumed  to  have  been  understood 
by  the  jury,  that  Boget's  acquiescence  was  necessary  for 
Heyl  to  show  property  in  himself;  and,  on  this  pointy  we 
think  that  the  mate,  Bonsall,  must  have  shown  property, 
as  the  consignment  w«8  to  Boget  entirely.  The  testimony 
of  Smith  was  Viry  properly  disregarded,  and  the  verdict 
ought  to  stand.  The  rdease  of  Bonsall,  being  after  his  ex- 
amination, and  when  the  interest  he  had  must  have  had  iUi 
full  influence  and  operation  on  his  testimony,  came  too 
late,  and  could  not  be  received.(a) 

New  trial  refused. 

(a)  A  veleaM  to  render  a  itilne»  oompetent  iiMist  denroy;  In  regard  to 
fhe  object  of  oontroTersy,  his  liability  to  both  partiei,  and  that,  as  well  in 
•q^ty  aa ait  law.  (TftdyiM  Vi  JEoqfM^  4  Sspi.  Bep.  ill  Bee  fMmuiiica'v. 
^rvMy.  6  Johns.  Ba|b  6^  » to  onnpeCeMe  cf  TendoiiL 
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JackoQQ  V.  Cooper. 


JACKSON,  on  the  demise  of  Jauncey,  agaimi  CooPER  and 

Styles. 

In  ejectment  against  several  defendants,  though  thej  sever  in  their  pleading^ 
i    and  euter  into  separate  consent  rules,  the  notices  and  pleadings  must  be 

entitled  against  all,  as  at  the  commencement,  but  each  party  mutt  be 

served  with  a  separate  notice,  fta 

This  was  an  action  of  ejectment,  in  which  the  defend- 
ants Bevered  in  their  appearances,  entered  into  separate  con 
sent  rules,  and  pleaded  separately. 

The  plaintiff  had,  in  a  former  term,  obtained  leave  to 
amend,  by  altering  the  name  of  the  le&sor  of  the 
[*20]     plaintiff  from  John  to  *  William  Jauncey ;  but  the 
notices  on  which  the  motion  was  founded,  were  en- 
titled as  above,  against  both  defendants. 

Benson  now  moved  to  set  aside  theproceedings for irreg* 
ularity,  contending  that,  as  the  defendants  had  severed,  the 
original  suit  became  divided  into  two  distinct  causes.  That^ 
therefore,  there  should  have  been  two  separate  notices,  each 
entitled  against  one  defendant,  and  served  on  the  difierent 
attorneys  of  the  defendants.  For  there  was  not  then  any 
suit,  in  existence,  such  as  that  in  which  the  notices  pur- 
ported  to  be  given. 

Hopkins,  contra,  insisted  the  Lotice  was  perfectly  rega* 
lar,  and  likened  it  to  the  case  of  a  suit  against  two,  where 
one  is  outlawed,  yet  the  proceedings  are  entitled  against. 
both.(a) 

Per  Curiam,  The  objection  taken  against  the  noticei 
and  rules  is,  that,  a^s  the  defendants  appeared  by  distinct  at- 
torneys^ and  entered  into  separate  consent  rules,  these  eir- 

(a)  80  where  one  of  several  defendants  is  proceeded  against  under  the  sla* 
tnte,  (1  Rev.  Laws,  353,  613,)  the  piqpeni  are  entitled  against  aU.  DomIs  v 
IWmjMT,  8  Johns.  Rep.  87. 
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Bell  r  HbineUnder. 


cumstances  required  separate  and  distinct  proceedings,  and 
ought  to  have  been  entered  and  entitled  as  separate;  that 
is,  that  the  notices  should  have  been  separate,  addressed 
to  each  party,  and  the  rules  entered  accordingly.  The  nb- 
tice  given  to  Van  Schaick,  attorney  for  Cooper,  is  entitled 
against  two;  and  it  is  on  that  notice  the  application  is 
made.  The  court  are  of  opinion  that  this  is  the  regular 
way  in  which  the  notice  should  be  entitled,  though  each 
party  should  be  served.  It  does  not  follow,  that  appearing 
separately,  and  entering  into  separate  consent  rules,  justi- 
fies or  requires  a  different  practice ;  for  pleading  separately 
does  not  make  separate  3uit8.(a)  The  notice  must  be  ae  the 
case  was  originally  entitled,  and  a  copy  served  on  all  *  he 
attorneys ;  for  otherwise  it  would  imply  a  distinct  iasui  '** 
each  suit 

Motion  refused,*  with  costs  to  the  plaintifl 


Bell  and  others  offoinst  Bhinslandbb. 

Practioe  on  moving  for  partition. 

In  partition,  only  the  notice  and  affidavit  of  service  ia 
read,  not  the  petition. 

(a)  Therefore,  in  such  a  caae,  onlj  one  venire  iaBuea,  which  is,  **  theralbva^ 
M  well  to  try  this  iwu^  as  the  aaid  other  issue  (or  issues)  above  Joined,  b^ 
tween  the  said ,  A.  B.  a  id  the  said  C  D.,"  (or  "and  between  the  nU  A.  & 
and  B.  F.")  'Met  a  Juiy,    Ac 


VouL 
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JackaoQ  v.  Reynolds 


Jackson,  ex  dem.  Nicholas  Low  and  othera^  againsi 

James  Reynolds. 

If  the  plaintiflr  in  ejectment  count  upon  demises  by  persons  who  dre  dead, 
the  defendant,  after  entering  into  the  consent  rule,  may  apply  to  liave  their 
names  struck  out  of  the  declaration,  and  that  without  costs,  the  necessity 
of  the  application  arising  firom  the  phihitiff. 

On  an  affidavit  stating  the  death  of  one  of  the  lea- 
[•21]  -sors  of  *the  plaintiff,  from  belief,  information,  dili- 
gent search,  and  inquiry, 

RiggSj  on  the  behalf  of  the  defendant,  moved  to  strike  out 
of  the  declaration  one  count  wholly,(a)  and  in  all  others 
the  name  of  Drake,  with  cost^ 

Howell^  contra.  The  application  now  comes  too  late, 
being  after  entering  into  the  (X)nsent  rule :  (/>)  at  all  events, 
the  affidavit  should  state  that  the  fact  was  unknown  at  that 
time.  In  addition  to  this  he  mentioned,  that  from  the 
counter  affidavit  which  he  held,  it  appeared  the  defendant 
had  heretofore  consented  to  give  up  possession,  having 
^iled  to  try  according  to  stipulation. 

Per  Curiam.  The  nMJtion  must  be  granted.  It  has  been 
before  decided,  that  a  defendant  may  thus  come  in  and 

(a)  The  practice  as  to  amendments,  where,  on  the  defendant's  application, 
a  demise  is  struck  out,  liiis  been  settled  in  a  recent  case  to  be  as  follows: 
Ihb  deiendaut  must  serve  a  certified  copy  of  the  rule  to  amend  on  the  plain- 
tiflT,  which  is  to  be  deemed  an  actual  amendment,  as  to  all  subsequent  pro- 
ceedings on  the  paft  of  the  plaintifl',-  and  tiie  defendant  witliout  a  new  copy 
of  the  declaratiun.  muRt  enter  into  tlie  consent  rule,  and  plead  within  twenty 
days  afler  the  ser*  ice  of  the  certiHei^  copy  of  the  rule  for  the  amendment, 
unless  otherwise  ordered  by  the  court;  and  the  rule  is  sufficient  to  authorize 
an  actual  amendment  uf  the  Ueclaratior,  ^n  file,  or  to  tile  a  new  ono  in  its 
stead,  whenever  it  may  be  necessary,  ^t'oekmm^  ex  dem  Kelly  and  Oakky,  v. 
Bdknap,  7  Johns.  Rep.  300. 

(6)  &  P.  JHU  ads.  BuOer  and  ntkets,  Colo.  Caa.  102. 


NEW  YOBK,  MAT,  1803.  2|^ 

■■  ■ —  '♦     ■      '     ■    . 

Jackaon  ▼.  Beynoldft 

move,  on  the.  death  of  a  party  before  the  oommencemeDt 
of  the  sail  As  to  the  objection,  that  the  application  is  out 
of  season,  the  answer  is,  that  it  is  never  out  of  season  when 
on  the  ground  of  an  original  irregularity  in  the  plaintiff 
himself.  Therefore,  the  not  coming  in  earlier  cannot  be 
urged.  [1]  The  affidavit  of  the  defendant  furnishes  such 
evidence  of  the  facts  as  is  prima  facie  sufficient ;  and  if  not 
true,  ought  to  have  been  denied  by  the  plaintiff*,  especially 
as  it  is  in  his  power ;  for  the  attorney  of  the  lessor  may, 
pay,  certainly  must,  know  if  his  client  is  alive.  As  to  the 
costs  it  does  not  necessarily  follow  that  the  attorney  of  the 
plaintiff  must  know  of  the  death  of  one  of  the  lessors.  He 
may  have  examined  into  the  title  pn  behalf  of  one  person, 
acliug  for  others  equally  interested,  and  seeing  a  number 
of  names  necessary  to  be  made  parties,  he  might  have 
thought  them  all  in  existence,  and  the  affidavit  of  the  de* 
fendant  be  the  first  notice  of  the  death  of  any  one  entitled. 
The  costs  ought  to  be  paid  if  the  fact  was  known  sooner : 
and  the  application  for  the  object  of  this  motion  ought  to 
be  made  as  soon  as  the  right  to  apply  was  discovered ;  we 
grant  the  n^otion.  but  without  cos&. 

Howell  then  asked  for  the  costs  of  amending. 

The  Court  said,  they  would  reserve  their  determination  on 
that  point  till  the  next  day,  when  they  denied  them  saying 
the  plaintiff  was  irregular  from  the  beginning;  and  though 
he  might  not  have  been  in  fault,  there  is  no  reason  for  al- 
lowing him  costs,  when  it  is  to  have  his  proceedings  recti- 
fied that  the  defendant  comes  before  the  court 

Motion  granted  without  costs  to  either  party. 

ft 

[1]  When  a  party  seeks  (o  set  HRide  proceediDgs  for  mere  irreg^Inri'y,  ha 
Boat  apply  at  the  firn;  opportunity.  Nichols  v.  Nichols,  10  Wend.  560 ,  LeO' 
wiU  ▼.  WoodSy  10  Id.  55 K;  McEvers  v.  Madder^  1  J.  G.  248,  Jqms  ▼.  Dunning^ 
%  Id.  74;  QikB  ▼.  -Oitaet,  3  Cai.  1{.  107^  Anonyfnous,  5  Wend.  82.  But 
thia  rule  doea  not  apply  to  motions  for  relief  affecting  the  aubetantial  rights 
af  parties    DMy  v.  RusseU,  5  Wend.  129. 
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Sheffield  v.  Watnm. 


[«22]  Sheffield  against  Watson. 

A  mistoke  hj  an  nttorneyi  of  a  rule  of  practice  may  preroDt  Judgment 
of  nonsuit  for  not  going  to  trial,  but  will  not  excuse  ooeta. 


Hopkins,  for  the  defendant^  moved  for  judgment  as  in 
case  of  nonsuit  for  not  going  to  trial. 

Woodsj  contrsu  The  cause  was  called  on,  but  as  there 
were  other  causes  on  the  day  calendar,  one  of  which  actually 
occupied  the  court  the  whole  day,  the  plaintiff's  attorney, 
not  being  quite  ready,  thought  he  should  be  entitled  to 
bring  it  on  the  next  day,  the  day  calendar  not  being  gone 
through;  but  found  he  was  put  down  to  the  bottom  of  the 
calendar  for  the  circuit  This,  therefore,  is  a  plain  mistake 
of  the  rules  of  practice,  which  ought  not  to  injure  the  plain* 
tiff. 

Hopkins.  The  plainti|r  clearly  was  not  ready ;  therefore 
equally  in  fault,  whether  the  rule  was  as  he  imagined,  or 
not 

Badcliff,  J.  Acting  under  that  belief  he  did  not  pre* 
pare  himself 

Hopkins  asked  for  a  stipulation  and  costs. 

Per  Curiam.  The  excuse  is  certainly  not  sufficient  to 
exonerate  from  costs.  If  admitted  in  one  case,  it  ilnust  be 
in  all ;  and,  however  the  good  &ith  of  the  plaintiff's  con- 
duct, and  our  belief  of  it,  may  deny  the  judgment  moved 
for,  to  refuse  costs  would  do  away  the  effect  of  the  rula 
The  plaintiff  must  stipulate.(a) 

On  stipulation  and  oost8|  motion  denied. 

(fr)  Bee  AweB  ▼.  BaU,  j»9^  263. 
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VUlmw  T.  Sleela 


Fallveb  against  Stbelb  and  another. 

Ob  produdDg  oertifled  copy  of  original  writ,  declaration  amended. 

HoPKU?3  moved  to  amend  a  count  in  the  declaration,  in 
conformity  to  the  original  writ,  (a  certified  copy  of  which 
he  produced,)  by  striking  out  the  word^*  *'  town  of  Her- 
kem^,"  and  inaerting  the  ''  town  of  German  Flat8."[l] 

Ordered. 

[1]  The  New  Tqi|K  Code  of  Frocednre  (aeoa,  169  to  1*75)  provide;  No 
rarianoe  between  the  allegation  in  a  pleading  and  the  proof;  shall  be  deemed 
material,  miles  it  have  actmUly  misled  the  adyeiw  party,  to  his  prejudice^ 
in  maintaining  his  action  or  defence,  npon  the  merits.  Whenever  it  shall 
be  alleged,  that  a  party  has  been  so  misled,  that  (act  shall  be  proved  to  the 
aati8fiustk>n  of  the  oonrt^  and  in  what  respect  he  has  been,  misled;  and  tbere- 
apon  the  court  may  order  the  pleading  to  be  amended,  upon  such  terms  m 
shall  be  Just 

Where  the  variance  is  not  material,  as  provided  in  the  last  section,  the 
eonrt  may  dirsot  the.  fact  to  be  finmd  aooordhig  to  the  evidence^  or  may 
order  an. immediate  amendment,  without  costs. 

Where,  however,  the  allegation  of  the  cause  of  action  or  defence  to  which 
the  proof  is  directed  is  unproved,  no<  in  some  particular  or  particulars  only, 
but  in  its  entire  scope  and  meaning,  it  aliall  not  be  deemed  a  case  of  vari- 
ance, within  the  last  two  sections,  but  a  fiuhire  of  prooC 

Any  pleading  may  be  once  amended  by  the  party  of  course,  without 
eoBis,  and  without  prejudice  to  the  proceedings  ahready  had,  at  any  time 
before  the  period  for  answering  it  expires,  or,  it  can  be  so  amended  at  any 
time  within  twenty  days  after  the  service  of  the  answer  or  demurrer  to  sncli 
pleading  unless  it  be  made  to  appear  to  the  court  that  it  was  done  for  the 
pmpoees  of  delay  and  the  plaintiff  or  defendant  will  thereby  lose  the  benefit 
of  a  dixniit  or  term  for  which  the  cause  is  or  may  be  noticed,  and  if  i| 
sppear  to  ttie  court  that  such  amendment  was  made  for  such  purpose  the 
same  may  be  stricken  out  and  such  terms  imposed  as  to  the  court  mny  seem 
put  In  such  case  a  copy  of  the  amended  pleading  must  be  served  on  the 
Jidrene  party.  Afier  the  decision  of  a  demurrer,  either  at  a  general  off 
special  term,  the  court  may,  tn  its  discretion,  if  it  appear  that  the  dem  iner 
was  interposed  in  good  faith,  allow  the  party  to  plead  over  upon  such  utns 
as  may  be  Just  If  the  demurrer  be  allowed  Ibr  the  cause  mentioned  in  the 
mih  sub-division  of  section  one  hundred  and  foity*lbiir,  the  court  mi^,  in  its 
iiecretion,  and  upon  sucb  terms  as  may  be  Just|  osder  the  action  to  be 
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Bemaen  t.  Isaaot. 


Behsen,  Administratrix,  against  TflAACW. 

On  a  non-onameraled  motion  for  irregularit/,  merita  oaimoC  be  enfeerad  \lU\ 
but  on  merita  irregalarity  may  be  shown. 

Mulligan  moved  to  set  aside  a  report  of  referees  Ibi 
irregularity  and  on  merits. 

Wooda^  contra.    In  King  v.  Hughes  it  was  determined, 
that  if  a  motion  be  made  as  non-enumerated  for  irre- 
[*28]     gularity,  the  Aground  of  merits  must  be  abandoned, 
though  on  the  merits  the  irregularity  may  be  in- 
sisted on. 

Per  Otiiiam.    The  rule  is  according  to  the  decision  cited. 
The  application  must  be  for  irregularity  miy  to  bring  it  on 

iitrided  into  as  man  j  actiona  aa  may  be  neoeaaaiy  to  the  proper  detomii* 
aatioQ  of  the  cauaea  of  action  therein  mentioned. 

The  court  may,  before  or  after  Judgment,  in  furtheranoe  of  joatioe^  and  oo 
each  terma  aa  may  be  proper,  amend  any  pleading  or  proceeding,  by  adding 
or  atriking  out  the  name  of  any  party,  or  by  correcting  a  miatake  in  the 
name  of  a  party  or  a  miatake  in  any  other  reapeet^  or  by  inaerting  other 
allegations  material  to  the  caae,  when  the  amendment  doea  not  change  aub- 
atanttally  the  claim  or  defence  by  conforming  the  pleaduig  or  proceeding  to 
the  facts  proved. 

The  court  may  likewiae,  in  its  discretion,  and  upon  aucli  terma  aa  may  be 
)U8t,  allow  an  answer  or  reply  to  be  made  or  other  act  to  be  done  after  the 
time  limited  by  thia  act,  or  by  an  order  enlarge  auch  time;  and  may  alao^  in 
its  discretion,  and  upon  auoh  terma  as  may  be  juat»  at  any  time  within  one 
year  after  notice  tbereofj  relieve  a  party  from  a  judgment,  order,  or  otht 
proceeding,  taken  against  him  through  his  mistake,  inadvertence,  anipriae^ 
or  excusable  neglect;  and  may  aupply  an  omission  in  any  proceeding;  and 
whenever  any  proceeding  taken  by  a  party  iaila  to  conform  in  any  reapeot 
to  the  proviaiona  of  this  code,  the  court  may  in  like  manner  and  upon  like 
terms,  permit  an  amendment  of  such  proceeding,  so  aa  to  make  it  oomform- 
able  thereto. 

When  the  plaintiff  ahall  be  ignorant  of  the  name  of  a  defondant^  auch 
defendant  may  be  designated  in  any  pleading  or  proceeding,  by  any  name ; 
and  when  his  true  name  shall  be  discovered,  the  pleading  or  prooeedinf 
«iay  be  amended  acconUngly. 
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Hun  T.  Bowaa 

as  a  iion-enameratod  raotion.    If  meritB  are  united,  it 
becomes  enuineratecL(a) 

Motion  denied. 


Hun  and  others  090^^  BowNX. 

If  ft  case  made  do  not  tet  forth  the  meritB  of  a  cause  aa  thej  appeared  on  the 
trial,  and  tlie  amendments  propoeed  do  not  reach  the  hands  of  the  counsel 
employed  within  a  time  ngreed  on,  and  within  which  thej  might  have 
aniTed  bat  for  an  accident,  the  court  will  grant  a  ftirther  daj  to  amend, 
and  perfect  the  case. 

CoLDEK,  for  the  plaintiff,  moved  for  leave  to  amend  the 
case  made  by  the  defendant 

From  the  affidavit  of  the  attorney  for  the  plaintiffis,  it 
appeared,  that  the  defendant's  attorney  had  agreed  to  give 
the  plaintifiEd'  attorney  till  the  21st  January  last,  to  settle 
his  amendments  before  a  judge  at  Albany,  the  cause 
having  been  tried  in  New  York ;  that  by  some  accident 
the  amendments  proposed  by  the  plaintiffs  to  the  cas^ 
made  on  the  part  of  the  defendant,  had  not  come  to  tlie 
hands  of  the  counsel  who  was  employed  to  attend  to  the 
business  there,  until  the  22d  January;  and  further,  that 
the  case  made  by  the  defendant  did  not  set  forth  the  merits 
of  the  cause  as  they  appeared  on  the  trial. 

Hoffmafij  amicus.  In  Diyf  v.  Van  Zandty  on  a  suggestion 
that  the  case  made  did  not  contain  a  true  statement  of  facts, 
the  court  granted  a  new  trial  after  argument  and  decision. 

Boyd^  contra.  The  application  stated  some  circumstances 
of  strict  and  unaccommodating  conduct  in  the  plaintiflV 
attorney,  which  had  occurred  previous  to  the  agreement 

(a)  a  P.  tbdm  and  Siakr  ▼.  Skaari,  4  Johns.  Rep.  188. 
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Anonyinout. 

mentioDed  in  the  affidavit  read  by  OoUkn^  and  some  declap 
rations  of  the  plaintiffs'  atU^rney,  that  he  would  hold  the 
defendant  to  strict  practice. 

Per  Curiam,  We  cannot  travel  back  farther  than  the 
agreement  stated.  It  appears  that  the  defendant  had  given 
the  plaintiff  a  time,  which  from  accident  he  could  not 
keep ;  the  amendments  were  sent  with  due  speed,  and  so 
that  they  might  have  arrived  at  Albany  in  season,  if  noth- 
ing bad  happened  to  prevent  it.  We  cannot  let  the  plain- 
tiff suffer  by  circumstances  which  he  could  not  control. 
The  verdict  is  in  the  hands  of  the  plaintiff,  and  the  de- 
fendant cannot  be  injured  by  a  short  delay  .(a) 

Motion  granted.[l]« 


[*24]  *Anontmous. 

Cmm  for  argument  most  be  noiioed. 

By  the  Coubt.    All  causes  intended  for  argument  must 
l)e  duly(6)  noticed  before  term  to  the  clerk,  that  he  may 
enter  them  on  the  calendar.     If  not  so  noticed,  they  must 
go  to  the  foot  of  the  calendar,  without  regard  to  the  date 
of  their  i88ues.[2] 

(a)  If  the  papers  from  whence  the  case  U  to  be  macte  be  in  the  plaintiff's 
hands,  the  court  will  order  them  to  be  furnished,  and  stay  proceedings  in 
tlie  mean  time.  Jackson  v.  PlaXL^  2  Johns.  Cas.  71.  If  an  important  faot 
has  been  omitted,  leave  will  be  given  to  add  it  Jackaon  v.  Barker^  Auguati 
lbO.S,  Caines'  Prac.  62H. 

Jihot  V.  Cohfin,  2  J.  R.  481 ;  Jackaon  v.  BrownO,  3  J.  R.  140;  Ckfdufin  T. 
Barker,  I  Oai.  R.  74. 

{b)  Four  day  notice. 

[1]  An  order  fcir  time  to  make  a  case  cannot  be  enlarged  after  it  hat 
•xpired ;  relief  can  be  had  by  motion  only.  Bawkina  ▼.  Dutcheaa  <fe  0.  & 
Co.,  n  Oow.  467. 

[3]  See  Code  of  Proc^lure,  sea  266,  as  given  onAs,  p.  6 ;  and  Bole  37  ist 
Supreme  Court 
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Halsby  againU  J.  and  S.  Watson. 

Ooort  will  Dot  grant  a  new  trial,  where  the  evidence  haa  been  on  both  aidea 
In  applications  for  new  triala,  on  account  of  a  aubaequent  diacoyery  of 
material  testimony,  what  that  testimony  ia,  mnat  be  stated,  that  the  court 
may  judge  of  ita  materiaKty. 

This  was  a  motion  for  a  new  trial,  on  an  affidavit  of  a 
diaooyery  of  new  and  material  evidence.  The  points  and 
substance  are  so  fully  stated  in  the  decision  of  the  court 
>hat  it  is  unnecessary  to  do  more  than  give  the  judgment 

Per  Curiami,  This  is  a  motion  for  a  new  trial,  and  comes 
before  us  on  the  ground  of  a  discovery  of  material  testi- 
mony since  the  trial  of  the  cause.  To  see  this,  and  judge 
whether  it  be  material  or  not,  it  will  be  necessary  to  state 
the  former  testimony  and  nature  of  the  suit. 

It  is  <i88umpsit  by  Halsey,  the  plaintiff  against  James 
and  Samuel  Watson,  the  defendants,  as  owners  of  the  ship 
Chesapeake,  founded  on  a  neglect  in  not  taking  on  board 
some  tobacco,  according  to  contract. 

The  witness,  Heyer,  who  appears  to  have  acted  as  agent 
for  the  plaintiff,  states  what  the  contract  was,  and  the  time 
at  which  the  tobacco  was  to  be  on  board.  This  agreement 
appears  to  have  been  made  on  a  Friday.  The  witness 
inquired  of  the  defendant  James  Watsou,  when  the  tobacco 
should  be  sent  down  to  the  vessel.  The  answer  was 
** Send  it  down  bs  quick  as  possible:"  in  consequence  of 
which,  it  was  sent  the  very  next  day. 

From  three  witnesses  it  is  shown,  that  the  principal  part 
of  the  tobacco  was  on  the  dock  by  eleven  6'clodc  in  the  fore* 
noon,  and  that  the  whole  was  ready  to  be  put  on  board  by 
Ikreei  These  facts,  then  are  established  by  three  witnesses. 
The  captain  swears  that,  after  4  or  6  hogsheads  had  been 
brought^  he  requested  the  carmen  not  to  bring  any  more, 
as  there  were  appearances  of  a  storm.  •  This  the  principal 

VOL.L  « 
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carman  has,  in  effect,  denied ;  for  he  says,  he  was  desired 
by  those  on  board  the  ship,  or  the  captain,  to  bear  a  hand; 

and  that  he  got  all  the  tobacco  down  by  dinner 
[*26]    time.     Here  the  *te8timony  is  contradictory.     We 

are  to  judge,  then,  if  the  material  evidence,  as  it  is 
termed,  that  has  been  discovered  since  the  trial,  be  really 
testimony  or  materiality.  There  is  one  person  who  swears 
as  to  the  directions  given  by  the  captain.  The  court  are 
of  opinion  that  this  is  not  material,  so  as  to  warrant  grant- 
ing  a  new  trial.  This  in  two  points  of  view :  the  testimony 
goes  only  to  impeach  the  credit  of  what  has  been  sworn^ 
and  not  to  establish  any  new  &ct.  It  is  merely  contra* 
dieting  former  evidence.  In  that  point  of  view  it  is  not 
material :  nor  can  it  be  so  in  another,  unless  the  defendants 
can  go  further.  The  direction  not  to  bring  down  th^ 
tobacco,  was  to  a  carman.  This  is  not  suflicient :  as  Watson 
directed  it  to  be  sent  as  soon  as  possible.  It  ouglit  to  have 
been  to  the  owner  of  the '  tobacco :  or  to  have  shown  that 
the  request  was  brought  home  to  the  knowledge  of  the 
plaintiff;  that  it  was  made  to  a  carman,  is  not  suiScient, 
The  defendants'  affidavit  states  two  other  witnesses,  who 
are  material ;  but  does  not  say  to  what  facts  they  would 
testify ;  we  cannot,  therefore,  judge  whether  they  are  mate- 
rial or  not.  Blackmer,  it  is  stated,  will  testify  that  the 
tobacco  was  not  marked  till  Monday.  This  will  only  go 
to  impeach  the  credit  of  the  testimony;  for  three  witnesses 
swear  to  the  fact  of  the  marking  being  before  one  o'clock 
on  Saturday.  The  captain  himself  does  not  pretend  that 
the  reason  for  not  taking  it  on  board  was  the  hogsheads' 
not  being  marked,  but  only  that  he  had  not  time.  He 
does  not  pretend  it  was  not  ready  to  be  taken  on  board. 

New  trial  refused.(a) 

(a)  The  rule  to  be  extracted  from  the  cases  on  the  subject  of  new  trials 

where  evidence  baa  beea  given  on  boCh  sides,  seems  to  be,  that  if  the  v&r* 

diet  be  manifestly  against  the  weight  of  evidence,  and  will  work  injustice^ 

a  new  trial  will  be  granted.    Berka  v.  MiMon,  Sikj.  264.    Narris  v.  iVeenum^ 

:  •  Wils.  39.    Jackaon  v.  Slembergh^  pott^  162.    If  it  be  merely  dotibtfUl  and 
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Hart  against  Hoback. 

&B  aoooimiable  racmpt  gireii  for  a  note  borrowed,  should  be  taken  up  when 
Ibe  note  is  sotUed.  A  cfaUd  of  fourteen  jeara,  put  with  a  physioian  on 
trial,  to  see  bow  he  would  like  the  profeaaion,  cannot  make  an  election  to 
become  a  student,  so  aa  to  charge  the  parent  with  an  apprentice-fee.  In 
Kew  York,  no  fl±ed  rate  of  fees  for  taking  apprentices  in  the  medical 
line. 

Assumpsit  for  money  lent  and  advanced,  for  money  had 
and  received ;  plea,  nun-aasumpnt  and  payment,  with  notice 
of  set  off  The  plaintiff  proved,  and  gave  in  evidence  the 
following  promissory  note: 

*'  Sixty  days  after  date,  I  promise  to  pay  Dr,  David  Hos- 
aack,  or  order,  three  hundred  and  seventy-five  dollars, 
value  recU    N.  York,  5th  February,  1800.    Eph'm.  Hart." 

The  plaintiff  also  proved,  that  he  paid  this  note  when  it 
was  due ;  and  in  addition  proved,  and  gave  in  evidence  the 
following  accountable  receipt : 

iwntnuUctory  it  will  not  X^  Ibndear  r,  SkoUenkirkt  3  Johns  Bep.  ITO. 
When  the  materiality  of  evidence  is  relied  on,  in  addition  to  the  requisites 
demanded  bj  the  decision  in  the  text,  the  names  of  the  witnesses  must  be 
specified,  and  what  is  expected  to  be  proved  by  them;  BichcardiKm  v.  Backus^ 
1  Johns.  Rep.  59,  it  is  not  enough  to  state  what  the  party  applying  haa 
been  Md  they  will  aay.  Shumway  v.  Fhwler^  4  Johns.  Rep.  426.  If  the 
testimony  go  merely  to  impeadh  the  credit  of  a  former  witness,  a  new  trial 
will  be  denied.  Bwm  v.  Hoytj  3  Johns.  Rep.  265.  Skwnway  v.  Fbwler,  vH 
tup,  especially  so,  if  the  witness  whose  credit  is  assailed  be  dead.  J^uiyei 
T.  IknniBon^  5  Johns.  Rep.  248.  But  if  the  credit  given  to  the  former  wit- 
nessea  arose  from  drcumrtameei  which  are  falsified  by  affidavit,  a  new  trial 
may  be  aUowed  Liatar  v.  Mundell,  1  Bos.  ft  Pull.  427.  The  reason  of  this 
distinction  appears  to  be,  that  mere  affirmations  and  denials  by  word  of 
mouth  may  be  fabricated ;  circumstances  and  the  happening  of  facts  cannot. 
See  post,  SUdnback  y.  Ooktmbian  ^taurance  Company^  2  Oaines,  133,  n.  {a). 
See  also  Jaekaon  y.  SkmJbergK^  1  Cai.  R.  162.  Douglass  ▼.  TbiiMy,  2 
Wend.  352.  Eeder  v.  Firmen's  Ins.  Co.,  3  Hill,  260.  Eakm  y.  Benton,  2 
Hill,  578.  Smith  y.  Hicks,  5  Wend.  48.  Astor  v.  Union  Ins.  Co.,  7  Cow. 
202.  Jackson  v.  Looms,  12  Wend.  27.  HoUingsworth  v.  Napier,  3  G:»l  R 
182.  Ckwley  y.  WUkins,  6  Barb,  a  C.  Rep.  557,  565.  Ester^f  y.  Oo.*,  1  id 
186.    Fleming  v.  ffoOsnback,  7  Barb.  S.  Court  Rep.  271. 


J 


«26  CASES  IN  THE  SUPRBICE  <X)tJBT. 


Haitv. 


**'  I  promise  to  AOCX}UNT  with  Eph'm.  Hart  for  bis  note 
payable  to  me  for  three  hundred  and  seventy-five  dollars^ 
dated  this  day,  at  sixty  days.  N.  York,  6th  February, 
1800.  David  fiosaek."  From  the  facts  of  a  case  leaerved, 
it  appeared  that  the  defendant  is  a  physician,  and  alleged 
that  the  note  was  intended  as  an  apprentice-fee  for  taking 
the  plaintiff's  son.  In  support  of  this  defence,  the  defend- 
ant called  witnesses,  who  testified  that  the  plaintiff's  son 
came  to  the  defendant  the  latter  part  of  the  year  one  thou* 
sand  seven  hundred  and  ninety-nine,  and  continued  with 
him  till  the  spring  of  one  thousand  eight  hundred;  that 
the  son  was  considered  in  the  defendant's  shop  as  a  student; 
that  the  witness  understood  from  the  son,  that  he  was  to 
>ie  some  time  on  trial ;  but  the  witness  did  not  hear  him 
say  how  long ;  that  the  defendant's  usual  apprentice-fee  is 
three  hundred  and  seventy-five  dollars ;  and  the  witness 
paid  this  fee  to  the  defendant  when  the  witness  commenced 
his  studies;  that  the  witness  has  heard  the  son  say  he  was 
to  pay  the  defendant  a  fee  of  three  hundred  and  seventy* 
five  dollars ;  that  the  son  had  a  ticket  for  the  hospital, 
which  was  obtained  for  him  by  the  defendant,  and  is  only 
granted  to  regular  students,  and  it  would  have  cost  five 
dollars  to  any  other  person  ;  that  the  son  had  firee  admis- 
sion to  the  defendant's  library,  and  used  his  books ;  that 
one  of  the  witnesses  gave  the  defendant  only  one  hundred 
and  filly  dollars  as  a  fee,  owing  to  particular  circumstan* 
oes ;  that  the  son,  after  being  about  three  months  with  the 
defendant,  said  he  had  been  upon  trial,  but  that  he  was  now 
a  regular  student;  that  the  son  was  a  boy  of  about  fourteen 
years  of  age ;  that  the  defendant's  usual  term  of  apprentice- 
ship is  three  years ;  but  there  is  no  particular  period  fixed 
by  agreement;  that  he  had  heard  several  physicians  say 
that  it  was  not  usual  to  return  an  apprentice-fee ;  and  one 
witness  stated,  that  he  had  known  an  insiance  in  which  a 
return  of  the  fee  was  refused. 

Elias  Nouli,  on  the  part  of  the  plaintiff^  deposed,  thatba 
was  very  intimate  in  the  plaintiff  ^s  family ;  that  the  defend* 
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wat,  bj  letter,  whioh  the  witness  saw  and  read,  informed 
the  plaintiff  he  bad  occasion  for  money,  and  applied  to  the 
plaintiff  to  borrow  his  note:  Upon  this,  the  plaintiff  made 
and  delivered  to  the  defendant  the  note  above  mentioned, 
and  the  defendant  signed  and  delivered  the  receipt  above 
mentioned ;  the  witness  always  considered  the  tran- 
saction as  a  loan  by  tne  ^plaintiff  to  the  defendant,  [^7] 
and  nothing  else;  that  the  witness  several  times  met 
with  the  defendant  in  the  plaintiff's  family ;  that  the  de* 
fendant  was  very  solicitous  to  have  the  plaintiff's  son  come 
and  study  physic  with  him ;  that  the  defendant  used  much 
persuasion  for  this  purpose,  both  with  the  plaintiff  and  with 
his  son ;  that  finally,  the  plaintiff  and  his  son  consented 
that  the  son  should  study  physic  with  the  defendant;  that 
it  was  expressly  agreed  between  the  plaintiff  and  the  de* 
fendant^  that  the  plaintiff's  son,  if  he  went  to  study  physic 
with  the  defendant,  should  have  a  right  to  quit  the  defend- 
ant whenever  the  plaintiff's  son  pleased  to  do  so;  that  the 
son,  after  this  agreement,  went  to  study  physic  with  the 
defendant;  that  he  attended  the  defendant's  shop  but  irreg- 
ularly ;  that  he  adopted,  after  being  some  months  with  the 
defendant^  an  opinion,  that  he  could  not,  from  the  acquaint 
tance  he  had  formed  in  New  York,  pursue  his  studies  as 
closely  as  he  ought  to;  and  thereupon,  he  left  the  defend- 
ant, and  went  to  Europe;  that  the  witness  aiways  understood 
that  the  son  wfts  merely  on  trial  with  the  defendant. 

•  TflX  JuDGB  charged,  that  this  case  did  not  depend  on 
any  general  custom  of  the  faculty,  or  of  this  defendant,  in 
relation  to  the  fee  in  question ;  but  on  the  particular  agree* 
ment;  that  the  defendant  had,  no  doubt,  a  right  to  fix 
what  price  he  thought  proper  for  his  students ;  but,  what> 
ever  might  be  hia  established  fee,  he  was  bound  by  an 
agreement  he  had  made;  that,  on  this  subject,  little  depend- 
enoe  ought  to  be  placed  on  the  declarations  of  the  plaintiff*! 
son,  who  was  no  more  than  fourteen  years  of  age ;  partio 
ttlarly,  aa  he^  must  be  considered  as  under  the  control  o» 
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hia  father.  Neither  ought  much  stress,  in  his  opinion,  to 
be  laid  upon  the  circumstance  of  the  defendant's  procur- 
ing the  son  a  ticket  for  the  hospital ;  as  his  father,  or  the 
defendant,  might  have  thought  it  proper  to  procure  the  son 
H  ticket,  although  he  was  merely  on  trial  with  the  defend* 
ant ;  that  if  the  jury  believed  that  the  son  had  gone  to  study 
with  the  defendant  on  trial,  that  the  time  for  trial  had 
elapsed,  and  that  afterwards,  the  plaintiff  and  his  son  bad 
elected  that  the  son  should  continue  and  serve  his  appren- 
ticeship with  the  defendant,  then  it  would  be  their  duty  to 
find  a  verdict  fbr  the  defendant ;  but  if  they  believed  that 
the  son  was  with  the  defendant  on  trial,  and  that,  by 
[^^]  virtue  of  an  agreement  between  the  plaintiff  *and 
defendant,  the  son  was  entitled  to  leave  the  defend^ 
ant  whenever  the  son  disliked  to  remain  with  the  defend- 
ant^ then  it  would  be  their  duty  to  find  a  verdict  for  the 
plaintiff;  deducting,  however,  from  the  damages,  a  reaao»- 
able  allowance  for  the  time  the  son  was  with  the  defend^ 
ant 

The  jury  found  a  verdict  for  the  defendant. 

On  the  above  facts,  it  was  now  moved,  on  the  part  of 
the  plaintiff,  to  set  it  aside,  as  contrary  to  evidence. 

Troup,  for  the  plaintiff  The  action  was  to  recover  mo- 
ney lent;  the  defence,  that  it  was  given  as  an  apprentice- 
fee.  The  question  then  is,  whether,  from  the  evidence,  it 
was  a  loan  or  a  payment.  That  it  was  the  former,  is  mani- 
fest from  the  evidence  of  Noah,  who  saw  the  defendant's 
letter  asking  to  borrow  money.  If  the  money  was  a  pay- 
ment, it  was  singular  a  request  should  be  made  to  have  it 
lent.  It  is  not  usual  for  creditors  to  borrow  their  debts 
due,  and  give  accountable  receipts  for  the  amount.  The 
agreement  on  which  the  plaintiff's  son  went  is  expressly 
l^rovod ;  he  was  to  leave  the  defendant  when  he  pleased ; 
and  the  receipt  was,  therefore,  worded  as  an  accountable 
one ;  because,  if  the  son  did  not  continue  to  complete  his 
studies,  only  a  proportionable  sum  was  to  be  paid.    The 
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plaintiff  did  not  contend  the  three  hundred  and  seven ty-five 
dollars  were  to  be  recovered  without  deduction ;  but  that 
the  defendant  was  not  entitled  to  the  whole,  against  his 
agreement  and  his  receipt  No  argument  could  be  drawn 
from  the  election  of  the  son,  had  it  been  dearly  established : 
he  was  only  fourteen  years  of  age,  and  could  not  elect 
without  the  concurrence,  and  under  the  control,  of  his 
father.  As  to  the  defendant's  witnesses,  their  testimony 
went  to  facts  perfectly  immaterial :  the  ground  of  the  suit 
was  the  agreement ;  by  that,  no  time  was  specified  for  elect- 
ing to  leave  the  defendant:  whenever  the  election  was 
made,  and  the  plaintiff's  son  did  leave  the  defendant,  he 
was,  upon  his  receipt,  to  account ;  and,  for  so  much  of  the 
usual  time  of  studying  under  the  tuition  of  the  defendant 
as  was  unexpired,  a  deduction  was  to  be  made :  thus,  and 
thus  only,  the  contract  in  evidence,  and  the  receipt,  could 
be  consistently  explained. 

Pendkion  and  Hoffman,  for  the  defendant.  The  applica* 
tion  can  succeed  only  on  two  grounds;  either  that  the  ver* 
diet  is  against  the  weight  of  evidence,  or  against  a 
rule  of  law  arising  out  of  the  *fact«.  To  decide  on  [*29] 
the  first,  the  court  must  assume  the  ofiice  of  jurors, 
and  this  they  never  do  where  there  is  evidence  on  both 
sides,  unless  it  is  by  much  the  strongest  on  one  side.  The 
jury  here  bav%  decided  on  the  credibility  of  the  witnesses; 
the  court  will  not  interfere  with  their  province  in  that  re- 
spect, to  give  another  opportunity  to  weigh  the  credit  of 
the  same  witnesse8.  ^riiis  was  never  done,  but  when  the 
testimony  was  by  foreign  witnesses,  and  taken  abroad; 
then  the  court  would  do  it  to  procure  evidence  of  their  cre- 
dibility, because  the  jury  must  be  ignorant  of  it ;  therefore, 
knowing  only  the  credit  of  their  own  countrymen,  they 
could  not  weigh  it  with  that  of  foreigners  residing  abroad.(a) 
The  note  for  three  hundred  and  seventy-five  dollars,  made 

{a)  The  resMrches  of  the  reporter  do  not  afford  ao  authority  for  thii  dia 
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by  the  plaintiff  when  his  son  was  upon  trial,  was  the  reasop 
of  the  accountable  receipt  It  was  not  an  engagement  tc 
repay  a  loan,  but  to  be  accountable  on  a  contingency, 
whether  the  son  would  be  a  student  or  not ;  there  was  no 
precise  time  for  this :  the  son  was  on  trial ;  when  he  chose 
to  be  a  student,  the  trial  terminated,  the  account  was  com* 
plied  with,  and  there  was  to  be  no  return ;  for  the  sum  was 
fairly  due.  The  dates  of  the  transactions  prove  this ;  and 
afterwards  the  son  is  found  to  be  a  student  by  having  a 
certificate  gratis,  which  none  but  students  could  obtain 
without  paying  five  dollars.  The  court  must  suppose  him 
a  student,  or  that  the  defendant  had  been  guilty  of  a  fraud, 
by  signing  a  false  certificate.  Noah  says  the  son  waste 
determine  whether  he  would  be  a  student  or  not,  and  the 
other  witnesses  say  the  son  did  elect  to  become  one.  Noah 
swears  positively  to  a  fact  he  could  not  positively  know, 
the  destruction  or  loss  of  the  letter,  in  which  the  defendant 
applied  to  the  plaintiff  to  borrow  money :  and  it  is  very 
singular  he  should  apply  to  borrow  the  very  sura  due  him 
tor  a  fee,  and  that  the  application  should  be  to  the  very 
man  whose  son  was  a  student  with  him,  in  preference  to 
all  others.  The  reason  why  the  receipt  was  an  accountable 
one,  was  not  because  no  time  was  fixed  for  the  plaintiff's 
son  to  make  an  election,  but  because  the  defendant  was  not 
to  be  accountable  after  the  trial  had. 

This  construction  is  that  which  the  jury  put  on  the  trans- 
action. 

A  pro  rata  accountability,  for  one  or  two  years, 
[*30]  when  it  might  please  the  son  of  the  plaintiff  to  *leave 
the  defendant,  was  absurd  in  the  case  of  either  a 
student  of  law  or  physic.  I^  however,  the  inference  firom 
the  facts  was  doubtful,  the  jury  have  drawn  a  conclusion 
which,  according  to  legal  principles,  must  be  decisive. 

i/artfon,  in  reply.  The  plaintiff  is  contending  for  his 
fiiir  and  just  rights :  if  injustice  has.  been  done,  this  court 
will  interpose,  and  grant  a  new  trial.    It  is  admitted  that 
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there  was  a  period  when  the  whole  fee  was  not  due ;  that 
is  in  evidence :  there  is  no  proof  that  at  the  end  of  four  or 
five  months  the  defendant  could  erect  himself  into  a  judge, 
and  think  himself  entitled  to  the  same  fee  as  if  the  plain* 
tiff's  son  had  staid  with  him  four  or  five  years.  The  priu- 
dple  insisted  on  bj  the  pbuntiiF  is  one  that  is  found  in  every 
volarae  of  law.  Chancery  is  full  of  decisions  of  apportion* 
ment  of  apprentice  fees,(a)  which  depend  entirely  on  the 
gnantum  of  services  mutually  rendered,(&)  This  is  the  con* 
stant  rule  of  acting,  unless  some  custom  or  usage  of  trade 
to  the  contrary,  be  established.  Of  this  there  is  no  kind 
of  evidence:  the  defendant  cannot  make  and  set  up  one  for 
himself  On  this  point,  the  defendant's  witnesses  speak 
only  as  to  hearsay,  and  give  one  solitary  instance  of  a  ens* 
tom,  as  it  has  been  called.  The  usage,  then,  is  out  of  the 
question;  and  the  question  depends  on  the  agreement;  of 
this,  Noah's  testimony  is  conclusive:  it  is  also  uncontra 
dieted ;  and  from  his  situation,  connected  with  his  acquaint- 
ance in  the  family,  it  is  highly  probable  he  knew  all  the 
circumstances  of  the  contract  better  than  any  one  else ;  nor 
could  any  one  but  Noah  prove  the  loss  of  the  letter  asking 
a  loan  of  money.    He  had  seen  and  read  the  letter ;  and  is 

(a)  On  the  bAnkniptcy  of  a  maater,  the  apprentice-fee  is  generally  appor- 
tioned ;  the  apprentice  (or  perhaps  hia  father)  being  permitted  to  come  in  as 
a  creditor,  for  the  balance,  after  deducting  a  compensation  to  tlie  master  for 
the  time  served,  (Ex  parte  Sandby^  1  Atk.  149,)  or  allowing  the  apprentice  a 
gross  sum  out  of  the  estate.  Barufdl  ▼.  Wardf  Ibid,  261.  Where  a  master 
turned  away  an  apprentice  on  account  of  ill  behaviour,  and  tlie  indentures 
had  not  been  enrolled,  (note  this,)  chancery  has  ordered  thirty  pounds  out 
of  ft>rty-flve  to  be  returned.  Thurman  v.  Abd^  3  Yem.  64.  But  unless  in 
tlie  cases  of. bankruptcy  and  death  of  the  master,  the  Jurisdiction  of  the  court 
of  chancery  seems  very  doubtful.  Argka  v.  HBoanman^  1  Atk.  618.  DiUan*9 
Cam,  I  Sfilkl  61 ;  1  Rev.  Laws,  189,  s.  9. 

(6)  Newton  v.  Rouk^  1  Yeru.  460,  one  hundred  gaineas^  part  of  an  appren* 
tioe-fee,  was  ordered  to  be  re-paad,  the  master  baring  died  i^ithin  tliree  weeks 
after  signing  the  articles,  tiiough  they  expressly  mentioned  sixty  pounds  only 
should  be  returned,  if  the  master  died  within  a  year.  But  see  HaJk  v.  Webb^ 
\  Bra  Ch.  Rep.  80,  where  Lord  Keny<m^  then  master  of  the  rolls,  ^d,  th« 
IsoistoD  above  had  carried  the  jurisdiction  as  far  as  could  be. 

VouL  7 
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it  to  be  supposed  the  plaintiff  would  not  haTBpiiodixoedtha 

letter^  if  he  bad  been  able?    As  be  was  noL  and  ooQldmol 

^  ...»  •      ' 

prove  the  loss  himself,  Noah  only  could'  do  it;>  whoj  like 
all  other  third  persons  in  similar*  situations^. swears  to  ilia 
firm  belief.  A  belief  warranted  by  reason)  and  the  quea* 
tion  I  have  just  asked.  The  agreement  on  which  tfa&soo 
was  taken,  and  the  note  given,  is  the  only  evidenoe  that 
can  affect  the  cause.  The  defendant's  witnesses  neither  dti 
nor  can,  speak  to  this.  The  certificate,  use  of  the  defeod» 
ant's  books,  &c.,  are  nothing:  to  the  purpose.  -  We  find  the 
defendant  acting  with  peculiar  solicitude  to  gettbe  plain* 
tiff's  son  as  a  student;  and  the-  extraordinary  liberalkgr<of/ 

the  defendant's  agpeetnent,  might  no%  if  take&.as 
[*81]     the  result  of  his  anxious  entreaty,  be  *thought:ao 

absurd  as  has  been  argued.  The  aoa  was  oiot 
obliged  to  elect  when  the  note  was  due  :  no  proof  of  >  the 
contrary ;  if  it  was  so,  and  then  the  fee  was  payable,  and 
the  note  accounted  for,  how  comes  it  that  the  defemiairt 
never  calls  upon  the  plaintiff  for  the  accountable  reoeipty 
uut  leaves  it  to  be  produced  and  made  use  of  against  him? 

•  •  • 

flad  the  fee  been  absolutely  due,  at  the  end  of  ^ixty  days,' 
(be  receipt  ought  to  have  been  demanded  ;:«iid,  ^aa  the 
plaintiff  took  up  his  bill,  the  defendant  should  have  taken 
up  his  receipt.  The  defence  of  Doctor  Hosaok  ie  to  demand 
wages  for  labor  not  done;  is  contrary  to  every  pnneipto  of 
natural  justice,  and,  therefore,  the  court  will  grant  a  new 
trial. 

Per  Curiam.  The  plaintiff;  on  the  trial  of  this  gbiis^i 
gave  in  evidence  a  promissory  note  of  his  own  to' the^  de- 
fendant. Elias  Noah  -proves  that  this  note  ^^as  borrowed 
of  the  plaintiff  by  the  defendant,  on  giving  a  reoeipt^  pvo* 
mising  tobeaceouotubletb  thm.for  it  '  Tb^deftnos-fetttp 
is,  that  the  note  was  a  iee  to  the  defendant  los  taking  the 
plaintiff's  son  as  an  apprentice.  A  motion  has  been  made 
lo  set  aside  the  verdict^  as  against.  evidenceiAuc]  obtaixtift 
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new  trial.     Thk,  the  court  are  of  opinion,  ought  to  h% 
granted. 

The  receipt  given  bj  ike  defeadardt,  which  was  never 
taken  up  or  called  for,  and  the  testimony  of  Noah,  both 
agree  in  proving' the  money 'ta-faaiFe^  -beeni'adva&c^  upoif 
ban;  this  testimony  remaitis  in  full  force,  notwithstanding 
aayihing  that  was  proven  on  the  part  of  the  defendant  ' 
What)ifi«ne)ated  of  the  son,  that  he  was  to  be  some  time  on 
trial,  is  in  confirmation  of  the  agreement  stated  by  the 
plaintiff's  witness.  The  only  circumstance  of  any  weight 
<m  the  part  of  the  defetydant,  ia  the  fturther  confession  of 
the  s(»i  tbiat  he  was  to  pay  three  hnndred  and  s6venty»five 
dollars,  ttnd  'Aathe  had  been'  'sometimeon  triiJ,  and  was 
then  a  regular  student  But  this  confession  by  the  son, 
withotit  the  knowledge  or  aul^ritjr  of  the  plaintiff,  ought 
not  to  conclude  him.  The  fkct;  too,  that  the  son  soon  after 
left  the  defendant;  and  went  to  Burope,  pi^veS'that  the  re 
eervaticm  in  the  x>riginal  •  agreement' had  not  been  waived. 
In  short,  the  evidence  does  not  wartiuit  a  verdiist  for  the 
defendant;  and  a  new  trial  hiust  be  awarded  on  payment 
^f  costs.  '     ■  ■ 

Lewis,  Ch^  J.-^    if  the  plaintiff  ia  satiafied^  that  a  proper^ 
tion  abould'be  paid,  might  Jiot.a.new  trial  be^saved  ? 

.  *Troup.    Thereas  a  vetdict  for  the  defendant        [*82] 

KKNf^  J;(  la  there  po  objeetian  to  aUow  for  five  montii% 
It  the  rate  6f  the  sum  asoally  paid  for  three  years  ? 


•       4 


IVoup: 


■»■•*  (>.  /,    «• ' 


The.partioa  ncit agreeiiig,^ 

Balefor  new  trial  gvanted.(o) . 

^fi^  Qa4heBtp.jkfial  ftf.Moo^dTerdiot  wMrendaradinlkTorof  Iht  J» 
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Dow  against  Smith. 

Two  handi)  indadiDg  the  masteTi  are  not  a  sufficient  crew  for  a  Ye«el  of  81 

or  40  tona^  from  New- York  to  Edenton,  in  Nortii  Carolina,  and  the  oooil 

will  decide  on  the  insuffldenoj. 
An  a4Jnatment  made  on  a  ftill  disclosure  of  all  circumstances  is  oonclnsire^ 

though  some  may  be  suspidous.     Ai^ustment  not  to  be  opened  except  foi 

fraud,  or  a  mistake  from  &ct8  not  known. 

This  was  an  action  upon  an  adjustment  at  sixty  per  cent 
on  a  policy  of  insurance,  upon  the  schooner  Industry,  from 
New- York  to  Edenton,  in  North  Carolina,  valued  at  five 
hundred  pounds. 

The  policy  was  dated  the  4th  of  April,  1795 ;  on  the 
16th  of  the  same  month  was  made. 

At  the  trial  of  the  cause  before  Mr.  Justice  Leivisj  on 
the  3d  of  July,  1801,  the  plainti£f  produced  the  adjustment, 
and  there  rested  his  cause. 

The  defence  set  up  was  fraud.  '  To  prove  it,  the  deposi 
tion  of  one  Jonathan  Stratton  was  adduced,  stating,  that  in 
March,  1795,  he  sailed  fix)m  the  port  of  New -York,  in  the 
Industry ;  that  there  were  no  other  persons  but  Joseph 
Dow,  the  master,  and  himself  on  board ;  that  Dow  said,  the 
schooner  was  going  to  South  Bay,  on  Long-Island,  for 
which  place  the  deponent  was  shipped ;  that  the  schooner 
had  no  cargo  or  ballast  on  board,  but  had  provisions  usuni 
to  go  from  New  York  to  South  Bay ;  that  the  schooner  got 
aground  on  the  beach,  on  the  Jersey  shore ;  that  in  a  day 
or  two  after  the  accident,  the  captain  left  the  schooner  and 
went  to  New  York,  and  returned  to  this  deponent  about  a 
week  afler,  and  informed  the  deponent  he  had  been  to  New 
York ;  that  the  schooner,  to  go  to  North  Carolina,  ought 
to  have  had  four  hands,  including  the  master;  thinks  the 
aenooner  was  about  forty  tons  burden ;  that  he  never  was 
at  North  Carolina,  and  does  not  particularly  know  the  navi 
gation,  but  has  an  idea  of  the  necessity  of  four  hands. 
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To  rebut  this,  the  plaintiff  showed  the  deposition  of  Jo- 
seph DoWy  which  stated,  that  about  the  25th  of  March,  1796, 
he  sailed  from  the  port  of  New  York,  in  the  Industry, 
as.  master,  on  a  voyage  from  thence  to  Edenton, 
*in  North  Carolina;  that  Jonathan  Stratton  was  [*88] 
the  only  mariner  on  board,  together  with  this  de- 
ponent ;  that  another  hand  was  engaged  to  go,  but  that  he 
fell  sick,  and  left  the  vessel  before  she  sailed ;  that  he  was 
not  in  New  York  until  he  came  with  Stratton,  after  the 
md  vessel  had  grounded,  nor  did  he  ever  inform  Stratton 
that  he  had  been  in  New  York  while  he  was  so  absent  from 
the  vessel  as  aforesaid ;  that  there  was  no  cargo  on  board, 
but  the  witness  had  between  five  and  six  hundred  dollars, 
some  in  specie  and  some  in  bank  notes,  for  the  purpose  of 
purchasing  naval- stores ;  that  the  money  was  not  insured; 
that  the  schooner  was  about  thirty-five  tons. 

To  discredit  Stratton,  the  plaintiff  read  a  protest(a)  made 
before  John  Keese,  Esq.,  a  notary  public,  in  which  the  said 
Stratton  had  joined,  which  was  as  follows: 

Before  me  personally  came  and  appeared  Joseph  Dow, 
late  master,  and  Jonathan  Stratton,  late  mariner,  of  the 
pettiauger  Industry,  who,  being  duly  sworn,  depose  as  fol- 
lows :  That  they  sailed  in  and  with  the  said  pettiauger  from 
Coney  Island  the  twenty-sixth  day  of  March  last,  in  bal- 
last, bound  to  Edenton,  in  North  Carolina,  with  a  light 
breeze  fiY>m  the  westward ;  that  about  one  o'clock  in  the 
afternoon  of  the  same  day,  the  wind  haled  round  to  the 
north,  and  from  that  to  the  northeast,  and  then  to  the  east, 
and  then  began  to  blow  so  hard  that  they  were  forced  to 
take  single  reefr  in  the  sails,  and  take  in  the  jib,  and  soon 
after  to  double  reef  the  sails :  at  four  o'clock  the  wind  blew 
so  violent  that  it  split  the  foresail  so  much  that  they  could 
not  set  it :  they  then  set  the  jib,  and  made  the  best  of  their 
way  for  Sandy  Hook,  and  on  the  twenty-seventh  got  round 

(a)  A  pcotest)  though  not  evidence  in  chie(  is  ftdmiflnble  o  oontndict  the 
toetimony  of  the  person  by  whom  made.    2  Bsp.  Bep.  490. 
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the  Hooky  and  theoa  tbeaaild  were  bo  much  frozen  that  thej 
oould;QK>t  handle  them;  that  they  were  obliged  to  let  go 
their  largest  anchor,  hat  a  .very  heavy  eea  ranningf  and 
the  vessel  pitching  bowsprit  :under,  she  parted;  .that  they 
then  endeavored  to  claw  offisborei  but  the  gale  oontinuing 
very  severe,  and  the  mainmast  sprung,  and  the  vessel  very 
loaky^  they  were  under  the  necessity  of  running  the  vessel 
on.  shore  on  a  sandyv  .beaeh^  in  order  to  save  her,  and  for 
ihe  preservation  of  their  lives;  that  they. used  every  ex- 
ertion in  their  power  4o  get  the  vessel  ofi|  but  without  any 

effect 
[*84].       *lJpQnMthis  testimony,  the  jury,  found  ton  the 

plaintiff. 

.  Bhffmain^  on  behalf  of  the  defendant^  now  moved  to  sei 
aside  the  verdict^. as  against  l«w  and  evidence;  for  fraud; 
aad  unseaworthiness.  I  The;&ct8,  h^atguedk^  weresuffioieni 
toi.bear  down  any.enoneous  conclusion  which. 'had  bee:? 
mada  The  adjustment,  on  which  the  action  is.  founded, 
was  manifestly  obtained  by  &aad|  and  the*  testimony  couL  1 
never  induce  a  contrary  ofuaion;  The  nreEdict .  is  not^  onl^ 
thus  against  evidence,  but  against  law ;  for  these  was  not  a 
sufficient  crew  on  leaving  New  York.  Neither  this  circum* 
stance,  nor  any  other,  was  communicate<i  to  the  insurers ; 
the  vessel  was  aground  in  South  Bay  on  the  26th  of  March, 
iknd.ou  the  4th  of  April  there  was  no  iDformation  of  it  iu 
New  York.  This  is  enough  to  excite  suspicion.  From 
the  deposition  of  Stratton  it  appears  the  captain  went  to 
.New  York,  and  the  policy  is  effected  on  the  4th  of  April, 
when  the  vessel  isiaying  aground.  If  be  bad  tried  to  pro- 
cure  assistance,  that  should  have  been  proved  by  those  he 
applied  to.  From  the  time;Of  her  getting  on  shore,  notice 
of  her  atu^tion  might  have  .been  sent  to  New  York  by 
land  in,twenty-*four  hours;  by  sea  in  less.  This  was  like 
the  case  of  Fitzherbert  v.  Mather,  1  D.  &  E.  12.  Ihere  the 
agent  of  the  plaintiff  had. sent  orders  for  insurance  by  the 
post,  but  waft  informed  of  the  loss  of  the  vessel  before  the 
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peBt  went  oot^  and'^did  Dut  contradict  them:  it  was  held  tp 
vaeate  the  poliey^  beeauae  a  oonoeahnent  of  a  fact»  that 
isight^faave  been  made  known.  So  here  the  captain  waa 
to  this  parpcMie  the  agent  of  the  underwriter.  The  veasel, 
loo,  had:  no  ballast  on  board  when  she  left  New  York ;  the 
poliof  was  at  and  from,  and.  it  was  intpoasible  to  take  it  in 
at  Coney  Island,  in  the  course  of  the  night,  so  as  to  sail  by 
daybreak  next  morning,  with  only  one  hand  and  a  yawl. 
Atall  events,  the.  going  there  was  a.  deviation,  as  no  usage 
ia  found  to  warrant  it  The  want  of  a  bill  of  lading  for  the 
sevea  or  eight  hundred  dollars,  stated  by  the  captain  to 
faaya  been  aboard,  must  be  taken  as  a  supplementary  cir* 
eumstanoeto  impeach  his  credibility,  especially  as  he  is 
oontradicted  in  essential  points  by  Stratton.  But  on  the 
testimony  of  both,  the  insufficiency  of  the  crew  appears  * 
Sot  two  hands  could  not  be  adequate  to  the  working  a  ves- 
of  &iiy  t<His,(as  she  is  stated  by  one,  or  even  thirty -five,  as 
by  the  other.  That  on  the  incompetency  of  the 
crew  the  .conrt  had  *a  right  to  determine  in  the  [*Sd] 
same  manner*a8  on  the  point  of  seaworthiness.(a) 

J<me8j  contra.  This  motion  is  made  on  two  grounds: 
traud,  and  the  want  of  a  crew.    The  court  will  observe, 

(a)  Thft  poflitloii  mast,  it  is  presumed,  be  takeb  with  some  quAliflcatimi 
VlieMr  it  Bliall  be  witliiB  tb»  prorince  of  Uie  bench  or  the  jury,  depends,  it 
is«oiioBiTed,  oo  its  nature ;  if  it  be  technJcMi]  only,  it  appertains  to  the  bench;, 
if  actual  and  matter  of  iacty  to  the  Jury.  On  the  accuracy  of  this  distinction 
the  reedor  can  decide  by  recurring  to  the  case  of  Munro  v.  Vandamf  Park, 
821,  note,  and  that  otihrmer  ▼.  £a^^,  7  D.  &E.  186,  both  dted  1  Lex.  Mer. 
a.iiL  309,  3I1-.  Bat  in  a  ease  where  the  only  oircumstance  was,  tliat  the 
▼inet  went  down  at  oace  without  any  apparent-  cause,  the  supreme  oourt 
decided  that  she  was  unseaworthy  upon  a  case  reeenred. 

Whether  a  vessel  be  seaworthy  or  not  is  a  question  ^f  hct  for  the  jury. 
Fairidt  v  HaiBeU  and  Bowne^  1  Johns.  Rep.  241.  And  on  a  demurrer  to  evi- 
dence, tiie  dicumstakioe  of  suddenly  springing  aleak,  without  any  app:irent 
^•iose;  Imt  in  oonssquence  of  wkiich  the  vessel  is  losti  is  not  sufficient  to  pr«»- 
same  she  was  unseaworthy,  if  there  be  testimony  that  she  was  seaworthy  U 
ber  sailing.  Ibid.  But  when  such  an  event  is  stated  in  a  case  reserve. i, 
and  the  evidence  of  seaworthiness  is  not  made  out,  the  court  will  prf*Mum« 
ilts  WMiiinseiworthy.    Mooi v.  Marine Ina.  Co.; 2  Joims.  Rep.  130. 
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that  the  action  is  brought  after  an  adjustment^  and  there- 
fore will  demand  very  strong  reasons  for  setting  aside  the 
veitiictb  It  is  remarkable,  that  every  circumstance  now  re- 
lied on  might  have  been  availed  of  at  the  trial,  and  was  in 
the  full  knowledge  of  the  underwriter  when  he  made  the 
adjustment:  for,  by  the  protest  submitted  to  the  defendant> 
on  the  facts  set  forth,  in  which  he  made  his  a  Jjustment,  it 
appears  every  fact,  date  of  sailing,  &c.,  was  told  him.  This 
protest  was  made  on  the  16th  of  April,  and  the  adjustment 
on  the  17th,  with  no  other  proof  of  loss  submitted  than  the 
protest  itself.  In  this  Stratton  joined ;  and,  from  the  size 
of  the  vessel,  the  defendant  must  have  known  it  was  her 
whole  crew.  Every  thing,  therefore,  was  taken  into  con- 
sideration before  the  adjustment ;  and  it  was  made,  it  being 
thought  there  was  not  any  ^grounds  to  warrant  a  refusal  to 
pay.  The  captain  denies  going  to  New  York  when  he 
first  landed :  this  was  a  point  of  who  should  be  believed, 
the  master  or  Stratton :  the  jury  have  decided.  No  one 
ever  saw  him  in  New  York.  There  is  no  evidence  of  com- 
munication between  the  captain  and  plaintiff  who  resided 
at  Islip,  forty  miles  from  New  York.  On  his  arrival  at 
New  York  he  heard  of  a  very  severe  gale  of  wind  ;  it  was 
a  few  days  atler  his  vessel  sailed,  and  therefore  he  insured 
her.#  Fitzhcrbert  v.  Mather  do^  not  apply.  ThqrQ  the  agent 
was  employed  for  the  express  purpose  of  making  an  insu^ 
ranee,  ixiid  though  a  captain  be  an  owner's  agent,  he  is  not 
an  agent  to  insure.  In  the  case  cited  the  agent  had  order- 
ed the  insurance ;  he,  therefore,  was  the  person  to  commu- 
nicate. The  crew  was  sufficient;  the  vessel  was  only  one 
of  the  South  Bay  craft,  the  captain  says  of  thirty-five,  not 
forty  tons. 

Lewis,  Ch.  J.  Both  may  be  right :  one  may  speak  of 
carpenters'  measurement,  the  othir  that  of  the  custom,* 
house. 

Jones.    Not  being  seaworthy  for  want  of  a  creW|  is  a 
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matter  of  fact  for  a  jury :  and  on  that  they  have  deter 
mined ;  their  verdict,  therefore,  not  to  be  disturbed/ 

Lkwis,  Ch.  J.   Does  it  appear  how  the  vessel'was  rigged? 
Had  she  a  bowsprit  ? 

Jcme9.  Yes,  she  hail  The  want  of  crew  was 
insisted  on  *at  the  trial,  and  the  verdict  shows  the  [*86] 
jury's  opinion.  Dow  had  gone  to  North  Carolina 
on  the  very  voyage  insured  in  a  vessel  larger  than  this  with 
only  three  hands,  including  himself;  this  was  only  a  petti« 
auger.  As  to  the  policy's  being  at  and  from,  it  is  a  mis- 
take, the  words  are  from  New  York ;  but  granted  they 
were  otherwise,  Coney  Island  is  part  of  the  port  of  New 
?rork. 

Hoffman^  in  reply,  insisted  on  the  words  at  and  from ; 
nat  under  them  the  vessel  should  be  fit  for  sea  when  she 
iirst  weighs  anchor  in  prosecution  of  her  voyage ;  that  was 
done  at  her  leaving  the  pier  in  New  York,  and  had  she 
been  lost  going  to  Coney  Island,  it  would  have  been  within 
the  policy.  The  jury's  decision  on  the  suflSciency  of  a  crew 
is  not  conclusive.  Suppose  they  had  determined  one  hand 
only  to  be  enough,  the  court  would  have  set  aside  the  ver- 
dict. If  the  captain  was  in  New  York,  the'  communication 
between  him  and  the  plaintiff  must  be  inferred.  For  this, 
Stewart  against  Dunhp^  in  the  House  of  Lords,  Park,  209, 
is  an  authority. 

Ar  Curiam.  This  is  a  claim  for  a  total  loss  after  having 
exhibited  the  usual  proofs,  and  on  these  an  adjustment  was 
made.  It  is  upon  this  that  the  action  is  brought,  to  which  se- 
veral grounds  of  defence  are  taken :  first,  that  the  adjustment 
was  fraudulent ;  secondly,  that  the  vessel  had  not  any  bal* 
last  on  board  when  she  sailed  from  the  place  at  which  the 
policy  attached,  and,  therefore,  was  not  sufficiently  equip- 
ped ;  thirdly,  that  she  had  not  a  sufficient  crew.     We  shall 
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lay  whoi^ly^oat  of  view  the  two.  first  grounds.  It  appears 
that  previooa  to  the  adjustment  all  the  &ct8  now  relied  on 
were  communicated  to  the  underwriter8.(a)  The  protest 
atates  the  time  of  sailing  from  Coney.  Island)  in  balla0t|  fhc 
gale  of  wind,  &c  All  these  circumstances  and  their  date^ 
appear  from  the  protest  to  have  been  fullj  made  known, 
and,  therefore,  all  charge  of  fraud  is  at  an  end,  because  the 
adjustment  was  made  by  the  underwriters  with  their  eyes 
open.  An  adjustment.jcannot  be  opened  except  on  the 
ground  either  of  fraud  or  mistake  from  ftcts  not  knpwn. 
On  the  third  point  we  think  there  ia  sufficient  reason  to 
order  a  new  trial.  It  now  appears  that  the  vessel  was  a 
schooner  of  thirty -ffve  or  forty  tons  burden,  with  three  sailS| 
and  departed  on  a  voyage  from  hence  to  Edenton,  in  North 

Carolina,  with  only  two  hands,  the  captain  include^ 
[*87]     The  vessel  was,  therefore,  in  our  opinion,  not  *equip  • 

^ped  for  the  voyage,  and  on  this  ground  we  think 

(here  ought  to  be  a  new  trial,  c  One  hand  and  the  captai  i 

were  not  a  sufficient  crew.(6) 

New  trial  ordered. 

'  (i^  Ad  adjosUoeiit,  by  the  Eogliah  aaUioritiefli  u  otdj  prima  fade  mn 
teioe  agaiust  tiie  ondorwriter,  impeachable  for  fraud,  mistake  in  the  law,  o 
a  material  fact  ChrisUan  v.  Coombt,  2  Esp.  Rep.  489 ;  2  Marsli.  542,  €i9eq 
Park,  1 17,  d  seq.  Therefore,  a  legal  exoneration,  ariiiing  from  fiMSto  known 
at  the  time  of  mHking  the  adjustment,  may,  at-the  trials  be  availed  o(  by  the 
insurer,  Berhert  v.  Champion^  \  Gamp.  IM,  and  a  &ct  is  not  to  be  supposed 
as  known  by  him,  merely  because  he  might  have  made  himself  acquainted 
with  it,  as  of  a  notice  stuck  up  in  the  coffee-house;  it  must  be  ''blazoned" 
on  him.  Skqphtrd  v.  Chewier^  1  Camp.  214.  It  seems,  from  the  above  au- 
thorities, tiiat  an  adjustment  is  a  mere  admission  of  the  sam  due,  if  there  ba 
no  fraud ;  and.  upon  the  facts  known,  a  right  to  recover. 

(5)  &  P.  iSOmb  v.  1)010,  LejE.  lier.  Am.  310,  324^  since  reported  1  Johna 
Gas.  184,  with  the  facts  at  full  length.  See  the  cases  in  Lex.  Mer.  Am.  iiM 
tmp.  Want  of  sails,  as  well  as  insufficiency  of  a  crew,  wiH  render  a  vessel 
nnseaworthy.  Wtdderbume  v.  BtM,  I  Gamp.  1.  To  constitute  her  seaworthy, 
*she  must  be  equipped  in^sueh  a  manner  as  to  render  her  secure  against  cap* 
liirs,  as  well  as  against  the  perik  <^  the  sea.  As  to  unseaworthiness,  fhNS 
the  want  of  documents,  see  Price  v.  BeU,  1  East,  663,  and  ElUing  and  oO^f 
Y.  SooU  and  Seaman,  2  John&  Rep.  167,  in  which  the  court  seem  Ia  I  § 
against  the  implie<l  warranty  of  aeawcitfainess  extending  lo  papers  and  dot 
ments. 
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1!h»  lifil  SMlioD.  of  tli«  aot^rsgolaliiig  oertaio  prooeedingt-  in  orinLal 
ewacwi"  doee  not  eictoiid  to  ooIlatenJ  iasuen.  On  such,  if  the  prisoner 
stsnd  mute,  the  ooart  will  enter  a  plea  for  him.  On  oollateral  iaroee  no 
petemptory  chsllenge.    General  sessions  has  no  jarisdiction  on  indict* 

*  ments  ibr:a  seooiid  offence  in-  oomniilliag  giand  Ureengr^  Indietaients  for 
fleeend  offiaooes,  wlieraihe  puaishment*  is^  incnaased,  must  set  forth  tlit 
reooid  of  the  fomer  oonrictton.  Prisoner  tried  at  general  sessions  for 
giand  larceny  nnd  brought  up  here,  on  suggestion  of  its  being  seoond 
offenoe^  this  court  will  give  no  other  judgment  than  the  court  below 

'  'Bng^  have  pronounced. 

<  The  ^&ndaot  had  been,  convictecl  of.  grand  larceny, 
before  tbe  cowt  of  general  aessiona,  at  Albany,  in  February 
laal,  and  waa  braught  up  to  receiye  sentence  of  imprison- 
ment tor  life  under  the  act  (^  21at  March,  1801,  c.  68,  &  4, 
aabcaog  his  aeooiid  offence. 

't.Tbe  indictment 'Under  which  he  was  now  brought  up  did 
net  uaei  forth  the  record  of  the  former  conviction ;  but 
iiiitead:of>it4isuggc8tion«L.in  thid  nature  of  a  counterplea, 
hwA  beea  entened .  against  the^  prisoner  in  the  following 
words  c  "And  Ambrose  Spencer,  who  prosecutes  for  the 
people  <of  the  state  of  New- York  in  this  behalf,  having 
heard  Thomas  < Youngs,  who  stands  convicted  at  a  court  of 
ffmerai  gesstom- of  Ae. peace  holden  at  Albany,  in  and  for  the 
eounty  of  Albany,  ou  the  seventeenth  day  of  February  last 
past^^'of  feloniously:  and  with  force  and  arms  stealing, 
tdring  and  conveying  away,  at  the  city  of  Albany  in  the 
eouuty  of  Albany,  on  the  sixteenth  day  of  February  last 
past,  one  cotton,  A».^  (specifying  the  articles  and  their 
v^lue,)  of  the  goods'  and  chattels  of  Edward  Griswold, 
betng*  asked  by  the  oourt  now  here- what  he  had  to  say  tor 
himself  why  judgment' should  not  be  passed  against  him 
agreeable  to  law,  saith  that  the  said  Thomas  Youngs  ouglit 
to  receive  the  sentence  and  judgment  of  the  court  now 
kei^  to  be  imprisdned^n  the  state  prison,  for  life,  and  there 
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U)  be  kept  at  hard  labor,  because  he  says  that  the  said 
Thomas  Youngs,  by  the  name  of  Thomas  Young,  hereto 
Fore,  and  before  the  said  felony  was  committed  in  mannei 
and*  form*  aforesaid,^  to  wit,  at  a  supreme  court  of  judicaturt-^ 
held  at  the  city-hall  of  Albany,  in  and  for  the  state  of 
New-York,  on  Saturday,  the  twenty-eighth  day  of  April, 
in  the  year  of  our  Lord  1798,  before  John  Lansing,  Esq^ 
Chief  Justice  of  the  said  supreme  court  of  judicature^  Morgan 
Lewis,  Egbert  Benson,  and  James  Kent,  Esquires,  puisne 
justices  of  the  said  supreme  court  of  jwiicatwre^  was  convicted 
on  his  plea  of  not  guilty  to  an  indictment  for  grand  lar- 
ceiiV,  for  feloniously,  and  with  force  and  arms,  stealing, 

taking  and  carrying  away,  &c.,  of  the  goods  and 
[*S8]    chattels  *of  one  John  Wright,  and  thereupon  it  was 

considered  and  adjudged  by  the  said  court  last' 
mentioned,  that  the  said  Thomas  Young  be  confined  in  the 
state  prison  in  the  city  and  county  of  I^ew-York,  at  hard 
labor  for  two  years,  and  this  he  the  said  Ambrose  Spencer 
is  ready  to  verify  and  prove  by  the  record  thereof;  and  the 
said  Ambrose  Spencer  further  saith,  that  he  the  said  Tho> 
mas  Youngs,  who  now  stands  convicted  at  the  said  court 
kX  general  siessums  of  the  peace,  holden  at  Albany,  in  and 
for  the  county  of  Albany  aforesaid,  in  manner  and  form 
aforesaid,  is  the  same  person  who  was  so  convicted  at  the 
said  supfreme  court  of  judicature,  holden  at  the  city-hall  of 
Albany,  in  and  for  tfie  stat^  of  New-York,  in  manner  and 
form -aforesaid,  and  is  not  any  other  or  different  person. 
Wheretore,  since  the  said  Thomas  Young  hath  already 
Ijeen  duly  convicted  of  the  crime  of  grand  larceny,  com- 
mitted since  the  said  first  conviction,  the  said  Ambrose 
Spencer,  tor  the  people  of  the  state  of  New-York,  prays 
the  judgment  of  the  court  here,  that  the  said  Thomas 
Youngs  may  recoive  judgment  to  be  imprisoned  in  the 
state  prison,  in  the  city  of  New- York,  at  hard  labor,  or  in 
•oHtude,  or  l)oth,  for  life.*' 

S^hcer  Attorucy^Generalf  prayed  that  the  prisoner  might 
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be  pat  to  plead  his  identity,  and,  in  case  of  his  denying 
that  he  was  the  same  person,  that  a  jury  might  be  sum- 
moned  instanter  to  try  the  fact.  This  he  contended  wsis 
the  right  mode  of  proceeding,  and  for  that  he  cited  Thg 
Sing  y.  SooU  and  anoiher^  1  Leach,  446* 

To  a  question  fix>m  the  court,  wkelher  the  prisoner 
wished  for  counsel,  on  being  answered  in  the  affirmative, 
they  assigned  to  him  Hoffman  and  Cohkn^  who  requested 
time  to  prepare  themselves,  which,  the  case  being  new, 
was  granted. 

On  the  prisoner's  being  brought  up  the  next  day,  by 
advice  of  his  counsel  he  stood  mute.  They  insisting  that 
as  the  puniBhment  of  peine  forte  was  expressly  abolished, 
and  the  first  section  of  the  law  of  21st  March,  1801,  c.  60, 
applied  only  to  cases  of  arraignment,  the  present  was  a 
tasve  onUsais^  in  which  the  court  had  no  power. 

After  some  consultation  on  the  bench,  the  court  ordered 
the  following  plea  to  be  entered : 

♦*'  That  he  is  not  the  person  alleged  by  the  AUor-    [♦89] 
neg-Oeneral  in  his  plea  to  have  been  formerly  con- 
victed of  grand  larceny." 

Beserving  to  the  prisoner  a  right  to  object  to  the  mode 
of  proceeding,  and  take  advantage  of  any  irregularity  that 
might  appear.  His  counsel  then  stat^  they  meant  to 
contend  that  the  proceedings,  not  setting  forth  the  record 
of  the  former  conviction,  were  erroneous,  and  the  court 
would  not  pronounce  the  judgment  prayed  for. 

S^peneer^  AUomey-Oeneral  The  identity  of  person  and 
former  conviction  are  circumstances  collateral  to  the  offence 
itself:  they  do  not  constitute  a  part  of  the  crime,  and 
therefore  may  be  pleaded  and  replied  to  ore  i&nus,  and  a 
ventre  awarded  returnable  instanter^  in  the  nature  of  an 
inquest  of  office.  This  is  the  constant  practice  in  ca<^'i> 
where  it  is  doubtful  whether  a  criminal  be  a  lunatic  or 
not;  so,  by  ani^ogy,  the  same  mode  should  now  be  adopted. 
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especiftlly  as  it  is  a  matter  in  which  die  oourinuiy  exensni 
its  diac^fion.  1  Huwk.  4,  b.  1,  a  1,  fi.  4,  n.  (5).  'Fo8l,'48( 
47.  In  Great  Britain,  when  a  priBoner  ia  to  be  onstedaf 
his  tlergfy  the  suggestion  of  his  fetmer  ofhnee  iabj'way 
of  oounterplea,  and  the  itidictmeut  never  takes  notice  of 
the  previous  conviction.  4  Hawk.  254,  b.  2,  c.  33,  s.  19,  n. 
The  only  mode  of  trying  whether  he  has  before  bad  ^  his 
clergy  is  by  the  certificate  prescribed  under  the.  3  and  4 
W.  &  M.,  a  9,  s.  7.  The  £ing  V.  SooU  and  another,  1 
446.  If  the  sectioKi  cited  from  the  statute  of  W«  k 
be  compared  with  the  second  section  of  our  skUe  law  of 
14th  of  April,  1801,  «.  146,  1  Bev.  Laws  of  N.  Y.,  482, 
468,  the  certificate  ordered  by  onr  provisions  will  be  fimnd 
perfectly  analogous^.  to- that  required  by  the  3  and  4  W.  A 
M.  .  The  first  offence  is  grand,  larceny,  punished,  in  a  oexn 
tain  manner ;  the  seeond  <offenee  is  the  same^  with  a  giealec 
punishment.  In  England,  > the  second- conviction,  is  nol 
availed  of  in  the  indictment;  but  when  the- prisoner  claims 
the  benefit  of  his  clergy,  it  is  counterpleaded.  This  niakes 
a  perfect  Analogy.  His  identity  may  be  tried  by  a  jury  of 
his  country,  wtth  the  aid  of  counsels  and  the.  right  la.  dial* 
lenge,  at  which  time  he  may  controvert  his  former  con* 
viction  and  indictment  Therefore,,  on  princi{>k,ttia'not 
necessary  to  connect  the  first  with  the  second  offidnoe,.  as 
the  repetition  is  no  .part  of  the  crime,  but 'Collateral 
(^40]  and  only  incidental  to  his  guilt  -  AH  .^faotstthatdo 
J.  not  enter  into  the  crime,  but  are  meneoirenmstancai 
are  to  be  inquired  of  in  this  way.  The  boolBiofpret^denl 
are  silent  as  to  the  practice  insisted  on,  and  that  is  an 
argument  for  the  pn^sent  mode;  the  fom  oft  the.  cottatafdea 
ift;warranted  byDogharty*. . 

OoUm  and  Jhffman^  for  the  prisoner*  There  <is -no 
analogy  between  the  present  case  and  those  whaohvluMre 
been  cited.  It  is  not  denied  .that  toxyost  of  etoq^  .tb%m^ 
i»  by  <K>4nterp)ea»,  The.  pretenV  sogSMtiA^^aniiet^  te 
spoken  of  as  being  of  the  natureeCcounteipleaftfttkeBesBe 
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0a  cftHed  because  oounter  to  whut  Is  pleaded,  or  daukied 
by  the  prisdner  after  bis  coDTiotion,  'wfaea  he*  dematids^  the 
benefit  of  bis  olergj.  To  the  plea  which  the  prisoner  has 
)jat  ID,  txf  do  away  the  ft^roe*  of  the  sentence,  the  attorneys 
general  'interposes  his  oounterplea ;  but  he  cannot,  aftet 
trial,*  suggest  any  new  tnatter.  If  the  crime  was  as  is  stated 
in  the  eounterplea,  or  suggestion,  the  court  below  had  no 
jurisdictton  of  the  of&noe.  Justices  of  the  semonB  aar^ 
ousted  of  that  'both  by  the  common  law  and  express  words 
of  our  «tate  act  of  the  21st  March,  1801,  s.  1,  Kev.  Xjaws  of 
N.  Y.,  vol.  1,  p.  802.  The  statute,  after  giving  the  justices 
a  right -tt>  inquire  of  all  <^ence8^  &a,  and  going  (^  te 
confer-on  them  a  right  to  besir>  offences  of  grand  -larceny^ 
has  the  following  proviso :  '^Providedalways^  that  it  idiall 
not  be  lawful  for  «ny  of  the  said  oourts  to  hear  and  deter^ 
mine  any  indictment'  of,  or  for  any  treason,  misprision' nf 
treason^  murder,*  or  other  felony  or  crime,  which  is  or  shnll 
be  punishable  with  death,  or*  with  imprisonment  in  the 
vMtfirimm  fop  life,  but  shall  cause  the  indictments  for  thd 
same  16  be  delivered  to  the  next  supreme  cowrt^  or  court  ci 
ojet  and  terminer  or  gaol  delivery,  to  be  held  in  auch  <nty 
or  county,  there  to  be  determined  according  to  law.^ 
The  question  then  is,  is  this  a  crime  puni.shable  with  im* 
prifionment  fur  life  (H^innt?  >l8  not  Ms  apparent 'On' the 
record  ?  If  so,  it  is  oonclusivis  as  tof  thB>  j  orisdiction;  The 
court  will  recollect  that  the  law  referred  to.  was  passed  (with 
a  direct  view  of  restraining  the  justicesinsessionsfixMneixmN 
asing  any  authori^wbere.the  punishment*  was  saaeversi; 
The  I^islature  vitjwed  them  aft  a  suboidinate  tribunal,  and 
therefore  delegated  inferior  poweib  nceondingta  the  coiifl^ 
denoe  Entertained.  The  ptactiee  bn  the  present- ooeaskm 
is  no^  suck  as  hasbeenfeirmerly  used  ;<  the  mode  heatadom 
adopted  has  bden  td  make 'tha^  ibst  bffenes'a  charge  /• 
*in  the  indictment  for  the  second,  and  as  this  has  [*41] 
been  the  line  of  conduct  in  this  country, '  it <  may  ^t-^  ^ 
be  censidered  as  a  cotempoonaneoct^  eaposilitaiof  ^t>lir  law. 
It  is  asserted  that^  though  this  method  might  be  takeUi  it 
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18  only  matter  of  form ;  it  is  a  matter  of  form,  howevcfi 
w^faich  gives  a  jurisdiction  the  legislature  has  taken  awaj. 
it  is  form  in  one  point  of  view,  in  another  not  This  kind 
of  alteration  in  criminal  proceedings  is  not  allowable.  It 
4S  necessary  that  the  previous  offence  should  be  made  a 
eiubstantive  charge  in  the  indictment  for  a  second,  where 
fclie  pmiishment  is  augmented  by  the  repetition^  because 
the  repetition  is  the  crime.'  Reason  tells  us  the  second 
offence  must  be  after  a  conviction  for  the  first,  for  it  is  on 
a  presumption  of  the  first  punishment's  not  having  induced 
a  reformation,  that  the  second  is  increased.  1  Hawk.  806, 
b,  1,  c  40,  8.  4.  1  Hale's  P.  C.  685.  Fleming's  Owe,  1 
Leon.  295.  Tavemer's  Case^  3  Dyer,  323.  The  distinction 
between  clergyable  cases  and  the  present  is  this:  whethei 
clergy  has  been  allowed  or  not  is  not  traversable,  but  her« 
the  nature  of  the  crime  is  changed  by  a  superadded  fiict ; 
'the  party,  therefore,  must  have  an  opportunity  to  traverse. 
The  time  at  which  the  second  offence  was  committed  is  of 
the  essence  of  the  crime.  The  counterplea  is  no  evidence 
that  the  subsequent  felony  was  after  the  16th  February, 
nor  is  any  issue  tendered  of  that  fact  It  ought  to  have 
been  formally  offered. 

The  necessity  of  such  an  issue  will  be  more  evident  on 
recurring  to  s.  4  of  the  law  declaring  what  crimes  are 
punishable  with  death  or  imprisonment  for  ]ife:(a)  the 
second  offence  must  be  after  such  first  conviction ;  if  it  be 
a  question,  then,  whether  the  second  offence  was  committed 
after  the  first  conviction,  it  is  a  fact  not  inquirable  here, 
but  by  a  jury.  Before  them,  for  an  offence  subjecting  to 
the  punishment  now  asked,  the  prisoner  is  entitled  to  a 
peremptory  challenge  of  twenty  ;(&)  this  right  by  the  pre- 
sent mode  is  taken  away ;  for  on  a  collateral  issue  it  cannot 
be  exercised.    Baddiffs  OusCj  Fost  42.    Dogharty  is  a 

(a)  21it  ICareh,  1801,  oh.  58,  1  Rev.  Lews  ofK.  Y.,  264. 
9)  Slit  March,  1801,  a  SO,  i.  9,  1  Ber.  Uwt  of  N.  Y..  S<L 
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precedent  in  point,  and  in  the  very  one  adduced  by  Mr. 
AUomey^  the  former  conviction  is  set  forth. 

SpenecTj  AUomey-Oeneral^  insisted  on  Lis  former  argu- 
ments,  and  that  this  was  properly  a  counterplea ;  because, 
when  the  prisoner  is  asked  what  he  has  to  say  why 
more  than  ^fourteen  years^  imprisonment  should  [*42] 
not  be  awarded,  he  must  allege  the  conviction  to  be 
on  his  first  offence :  this  is  his  plea ;  then  the  suggestion 
read  is  the  counterplea.  The  practice  relied  on  has  not 
antiquity  enough  to  establish  it,  and  the  distinction  between 
taking  away  clergy,  and  augmenting  the  punishment, 
amounts  to  the  same  thing,  for  they  both  vary  the  sen* 
tence.  The  idea  under  which  the  proceedings  have  been 
carried  on  is^  that  the  trial  might  be  below,  and  the  judg- 
ment here. 

Per  Ouriam.  The  prisoner  was  convicted  at  a  court  of 
general  sessions  of  the  peace,  held  in  and  for  the  city  and 
county  of  Albany,  of  a  grand  larceny.  The  record  of  his 
conviction  is  removed  into  this  court,  on  which  a  suggestion 
is  entered  that  he  had  heretofore  been  convicted  of  a  simi- 
lar offence.  On  this  the  public  prosecutor  has  moved  for 
judgment  of  commitment  to  the  state  prison  for  life, 
according  to  the  act  in  such  case  made  and  provided,  or 
that  the  prisoner  take  issue  on  such  suggestion.  The  court, 
doubting  of  tbe  regularity  of  this  mode  of  proceeding, 
assigned  counsel.  The  point  has  been  ably  argued,  and 
they  are  now  to  give  their  judgment 

From  the  authorities  and  precedents  that  have  been  laid 
before  us,  there  can  be  little  doubt,  that  in  England,  when 
a  prisoner  pntys  his  benefit  of  clergy,  and  the  question  is, 
whether  it  hath  not  been  on  another  occasion  extended  to 
him,  this  is  the  mode  (under  the  appellation  of  a  counter* 
plea)  that  is  generally  pursued.  In  cases,  however,  where 
the  first  offence  forms  an  ingredient  in  the  second,  and 
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becomes  a  part  of  it,  sach  first  offence  is  invariably  act 
forth  in  the  indictment  for  the  second. 

A  similitude  is  said  to  exist  between  the  prayer  of  clergy 
m  England,  and  a  denial  of  a  former  conviction  with  iis, 
and  that  therefore  the  same  mode  of  proceeding  is  equally 
correct  in  the  one  case  as  in  the  other.  But  on  strict 
examination,  there  will  be  found  to  exist  no  analogy 
between  them,  and  that  we  cannot  adopt  the  same  mode 
of  proceeding  without  depriving  the  prisoner  of  an  impor* 
tant  privilege  secured  to  him  by  statute. 

It  is  true  that  much  inconvenience  may,  and  probably 
will,  arise  from,  this  decision.  Few  convictions  for  second 
offences  will  be  likely  to  take  place:  but  the  remedy 
[*43]  lies  not  within  *our  reach.  By  a  statute  of  this  state 
every  person  who  shall  be  indicted  for  an  offence^ 
the  punishment  whereof  shall  be,  on  conviction,  confine* 
ment  for  life  in  the  state  prison,  is  entitled,  when  put  on 
his  trial,  peremptorily  to  challenge  twenty  of  his  jurors. 
The  form  of  proceeding  now  contended  for  would  effec- 
tually deprive  the  prisoner  of  this  right  It  is  no  answer 
to  this  objection  to  say,  his  right  of  challenge  may,  on  the 
trial  of  this  collateral  question,  be  extended  to  hiiti,  even 
should  it  be  proper  to  allow  it  him  on  such  occasions.  He 
IS  entitled  to  it  when  tried  for  the  principal  felony,  and 
had  he  not  been  deprived  of  it,  might  have  been  acquitted. 
Another  objection,  and  a  strong  one,  arises  from  the  cir- 
cumstance  of  his  conviction  having  taken  place  before  a 
court  of  sessions.  The  statute  declaring  the  powers  of 
justi'M^s  of  sessions  expressly  prohibits  them  from  trying 
indictments  where  the  punishment  on  conviction  is  confine- 
ment for  life.  Had  it  appeared,  then,  from  the  indictment 
that  he  was  to  be  pat  upon  his  trial  for  a  second  offence,  a 
plea  to  the  jurisdiction  would  have  tied  up  the  hands  of 
such  court,  and  have  carried  his  cause  for  trial  to  a  tribunal 
Ihat  could  have  extended  to  him  all  his  rights. 

We  are  of  opinion  this  court  can  give  no  other  judgment 
in  the  case  than  such  as  the  sessions  might  have  doM^ 
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which  exc^ds  not  the  punishment  of  fourteen  years'  con- 
finement. 

Sentenoe  for  five  yeara 


r 

Smith  and  Stanlst  against  J.  and  I.  Wright. 

F6r  goods  shipped  on  deck  and  ejected,  there  is  no  contribation;  nor  is  the 
owner  of  the  veesel  liable  as  a  carrier. 

Tms  was  an  action  against  the  owners  of  a  ship,  to 
lecover  the  value  of  goods  shipped  on  deck,  and  ejected. 

At  the  trial  it  was  admitted  that  the  defendants  were 
owners  of  the  ship  Charlotte;  that  the  plaintiffs  were 
owners  of  twelve  bales  of  cotton,  laden  on  deck,  to  be 
carried  from  New-York  to  Liverpool ;  that  they  were  to 
pay  one  half  of  the  freight  which  was  paid  for  goods  carried 
in  the  hold ;  and  that  the  cotton,  in  a  storm,  was 
*thn>wn  into  the  sea,  for  the  preservation  of  the  [*44] 
ship  and  the  residue  of  the  cargo,  both  of  which 
arrived  in  safety. 

Several  eminent  brokers,  underwriters,  and  merchants 
were  examined,  and  they  all  uniformly  testified,  that  goods 
on  deck,  if  lost^  are  paid  for  by  the  underwriters  on  those 
goods,  without  contribution  from  the  assurers  of  the  vessel 
or  other  parts  of  the  cargo ;  that  there  was  no  instance  of 
an  average  on  contribution  allowed,  when  a  loss  happened 
in  this  way;  that  they  never  knew  of  any  such  case  occur* 
ring  between  an  owjier  of  goods  on  deck  and  the  owner 
of  the  vessel ;  that  goods  on  deck  always  pay  a  higher 
premium,  even  in  summer  double,  in  winter,  about  7  to  3| 
and  less  freight  than  goods  under  deck :  the  freight  is  less 
by  one  half,  or  two  thirds,  or  thereabouts,  but  always  less; 
that  they  never  before  heard  of  a  demand  of  this  kind 
made  against  the  owner  of  the  vessel  by  the  shipper  of 
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gooda^  thatitbe  fireight  of  goods  on  deck  is  less  than  when 
below,  because  they  are  not  considered  as  at  the  ri:s}c  pf  the 
owiior  of  the  vesseL  iOpe  merchant  said,  he  once  owned 
goods  on  deck,  which  were  lost  by  jettison ;  and  lieing 
uninsured,  he  claimed  nothing  from  the  owner  of  the  vessel 
or  the  other  part  of  the-cargo.  He  conceived  it  to  be  the 
general  understanding,  that^  for  goods  ejected  from  the 
deck,  no  contribution  is  to  be  made  by  the  owner  of  the 
vessel,  or  of  the  other  goods. 

By  consent  of  parties,  a  verdict  was  found  for  the  plain* 
tifis,  subject  to  the  opinion  of  the  court,,  on  a  case  to  be 
madC)  as  to  the  law,  and  the  admissibility  of  the  preceding 
t^stimopy  ;  .it  was  ^greed,  that  i^  auibsequent  to  the  trial, 
any.ijastanoea  of.  ttsags  could  be  ascertained .  by  affidavit, 
4hey  should  be  added;  aqd,  in  caseof  judgment  for  the 
plaintiflb^  if  aoy 'Qontrovensy  should  arise  as  to  the  amount 
really  due^*  it  .should  be  settled  by  indifferent  persons.  In 
cas^lhe  opioiou  4)f  the  oonrtahould.be  against  them,  judg 
ment  to  be  eotered  for  the  defendants. 

Per  Ourimn.  Th^pli^ii^^  shipped. on  half  freight^  on 
the  deck  of  the  dafendaota'  vessel,,  twelve  bales  of  cotton 
for  Liverpool;  which,  for  the  preservation  of  ship  and 
cargo,  were^  in  astcMrm,  thrown  overboard;  and  the.ques- 
tiou  is,.are  they  entitled  to  average?  It  is  conceded,  thai 
4o  general  Average  tbey  are  not:  that  the  shippers  of  goods 
.  under  hatches,  and  the  insurers  on  ship  and  cargo, 
[*46}  are  not  liable  to  contribution  *on  account  of  their 
...  presumed 'iguomno&  of  any  part  of  the  cargo  being 
placed  in  so;  perilous  a.sttuation.(a)  But  it  is  insisted  there 
is  not  the  same  ground  of  exemption  for  the  8hi()ownera, 

* 

(0>  Qotfdi  Meft'On  itxk  i«re.  never  wntriVuted  for ;  bat  a  bout  maj  ^  a 
jQl^eot  of  geiieml«T»nige.  Lenox  v.  Marine  Ins,  Co,,  Juljr,  1802.  The  reg- 
ion why  for  goods  Ivdeii  on  deck  neither  oontribotion  nor  geoer^i  average, 
in  case  oTejiectioit,  caD  be  daimed,  is,  that  thej  themseh'ea  increase  the  dan- 
ger of  Die 'AavigallQii,"and-^re  taken  en'  board,  under  an 'implied  agretmeal 
IbatitK^fllMiU  Vsaaoriaced,  IT  it  be  neoewary  to  oieot 
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because  ffiieb  ftKsC  is'tobe  praramed  withiiittbeir  knovrledge; 
and  tb^y  are  beneilted  by  the  €3t«fB  fireigfat  >  >  If  this  reason^ 
in^  be  66xteot,=i(B  effeet  would'  be  td>mak^  the  ebipownera 
insarem  of  «dl  goods  laden  on 'deck,  wkbout^preiiMiim^'and 
ntbatr  freight;  which  oertomlyt  would  be  the* h^ht^irfs 
iilj'iisti6e.-   • 

It  is  sufficient  for  oar  purpose,  thaft  the  usage  has  been! 
Against  the  allowance  of  average  to  goods  placed  on  the 
deck  of  a  vessel.  This  is  proved  to  be  the  case,  from  the 
testimony  of  several  insurance  brokers  and  merchanta,  of 
long  standing  among  us;  some  of  whom  carry  it  back  as 
&r  ais  thirty  years;  a  period,  howen^r,  too  short,  it  is  said, 
to  establish  a  usage.  The  true  test  of  a  oommercial  usage 
is,  its  having  existed  a  soffioieat' length  of  time  to  have  be- 
come generally  known,  and  to  Warrant  a  presumption  that 
contracts  aare  made  in  reference  to  it.  l%is  appeafs  to  be 
the  case  m  the  present  instance)  •  We  are,  tl^refore, 
opinion,  that  judgmeat  be  ibr  the  defemktats.  •  • 

Judgment  for  %he  defendants^ 


t^^M 


MiLLEB  against  Drake. 

The  itatate  of  frandi  does  not  require  the  agreement  tb  make  a  oonT«yuko0 
of  kouU'fo  ht  set  forth  in  the  deotomtfdih  >  Atcoittmet  fiir  thobeneflt  of  a 
third  peraoD,  will  support  an  action  by  him  with  yhomtho^eontraqt  ia 
made.  Aa  arenaent  of  ^^  being  ready  prepared,  .and  offering  to  exeonte 
a^  conveyance,  according,  Aa,  but  that  defendant  did  not  attend,  and  hsi 
riBftised,^  is  a  sufficient  offer  to  perform,  by  the  plaintiff '        ' 

*  ERl^(teo6ac«rtf9ranf5rbm  the*^^^ 

It  apjpeared,  from  the  justice's'  return,  that  the  plaintiif 
had  agreed  with  the  defendant  to. attend  at  a  certain  place, 
to  re6^vea  eoaveyanceof:  aoime  Jaiid  from  the  defendant 
And  his  wife,  to  one  Bbowxii  ^  3)he  prooeedings  bdow  weva 
hy  tlic  present  defendant,  to  recover  damages  fbr  the  ndw 
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plaintiff's  non-attendance,  aooording  to  his  engagement. 
The  declaration  stated,  that  the  defendant  'Mid,  together 
with  bis  wife,  attend  at  the  place  appointed,  ready  prepared 
and  offering  to  execute  to  the  said  Jacob  Rhoam  a  convey- 
ance, &c.,  according  to  the  aforesaid  agreement"  There 
was  also  a  count  for  work  and  labor  done  with  the  defend* 
ant's  wagon  and  horse& 

Per  Ouriam.  The  errors  assigned,  and  relied  upon  by 
the  plaintiff,  are  these : . 

1.  That  the  action  before  the  justice  was  founded  on  an 

agreement  for  |be  sale  of  lands,  and  it  did  not  ap- 
[*46]     pear  from  the  declaration  that  *there  was  any  note 

in  writing  of  that  agreement :  which  was  therefore 
Toid,  by  the  statute  of  frauds. 

2.  That  the  promise  by  Miller  was  for  the  benefit  of  om 
Ehoam,  a  third  person ;  and,  therefore,  without  considera 
tion  as  to  Miller ;  and  for  that  reason,  also  yoid. 

8.  That  there  was  no  performance  of  the  contract  on  tho 
part  of  Drake ;  it  not  being  alleged  that  he  offered  a  deed 
executed,  or  ready  to  be  executed. 

The  first  exception  is  clearly  not  well  taken.  Although 
the  statute  of  frauds  requires  a  note  in  writing  to  support 
a  contract  respecting  the  sale  of  lands,  it  is  not  necessary 
the  writing(a)  should  be  set  forth  in  the  declaration ;  and 
it  is  sufficient  if  it  appear  in  evidence.(6)  The  statute  has 
not  altered  the  form  of  pleading,  which  remains  as  it  was 
at  the  common  law. 

2.  The  second  exception,  we  think,  is  equally  untenable. 
The  action  was  founded  on  mutual  promises  ;(c)  and  the 

(a)  So  of  a  promise  to  pay  the  debt  of  another.  JSHng  ▼.  f^iiMiiiJ|n^  4 
Jobna.  Rep.  237.  What  if  the  ezoeption  arise  on  dorourrer  to  the  ieola> 
ration? 

(b)  Que  v.  Barber,  T.  Raym.  460;  Bull  279. 

(c)  See  lAOinggkm  v,  Rogers,  poti,  683,  as  to  mutual  promiaea.  With  re- 
ipeot  to  oonaiderationa  moving  fhxn  the  plaintiff  to  third  peraoiu^  th^  have 
been  ruled  good  oonaiderationa  for  a  promise  hj  another,  if  the  promise  bs 
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one  promise  was  the  consideration  of  the  other.  It  was 
not  necessary  that  the  act  promised  to  be  done  by  Drake, 
should  appear  to  be  immediately  beneficial  to  Miller,  in 
order  to  support  the  obligation  of  his  promise.  It  was  suf- 
ficient that  its  performance  would  be  detrimental  to  Drake, 
or  deprive  him  of  a  right  which  he  before  possessed.  An 
injury  to  one  party,  or  a  benefit  to  another,  is  sufficient 
consideration  for  a  promise.  By  the  agreement  in  this  in- 
stance,  Drake  was  to  convey  to  another(a)  his  title  to  cer- 
tain  lands,  in  consideration  of  which,  the  promise  on  the 
part  of  Miller  was  made ;  and  that  consideration  was  suffi- 
cient 

3.  With  respect  to  the  third  exception,  we  hold  the  offer 
to  perform  is  sufficiently  averred  in  the  declaration.(&)  It 
is  averred  that  Drake  and  his  wife  attended  at  the  time 
and  place  appointed,  '*  ready  prepared  and  offering  to  eoce- 
cuie^  the  conveyance,  "according  to  the  said  agreement ;^^  and 
that  Miller  did  not  attend ;  and  that  he  has  refused  to  ac- 
cept the  same,  and  to  perform  the  agreement  on  his  part.(c) 
This  averment  was  substantially  sufficient,  and  the  manner 
in  which  the  tender  or  offer  to  convey  was  made,  was  mat- 
ter of  evidence  on  which  the  justice  has  decided,  and  which 
cannot  appear  on  the  record. 

made  «l  the  time  of  the  oontnctt  and  it  be  an  essential  gionni  of  the  credii 
given,  or  consideration  passed,  to  the  third  person,  though  be  be  the  dired 
and  principal  creditor ;  but  such  promises  being  collateral,  mjat  be  in  writ 
lug.    Leonard  v.  Vredenbergh,  8  Johns.  Bep.  39. 

(a)  Qucere.  If  such  other  might  not  have  roaintamed  an  action.  DaUon  v 
JMl  1  Venu  318 :  Marehin^tnn  v.  Venumf  1  Bos.  k  Pull  101,  n.  a  80 
Jto  Comb.  219;  8  Mod.  117  ;  Martin  v.  Hinde,  Cowp.  437. 

(ft)  Tlie  principles  as  to  averments  of  performance  are,  that  when  a  plain 
tiff  is  to  do  an  act  by  which  he  is  to  entitle  himself  to  his  action,  he  raual 
9how  that  net  done,  or  at  least  that  he  has  performed  every  thing  within  his 
power,  {LoMcaahtre  v.  Kimngworih,  Com.  Rep.  117,  cited  m  2  Saund.  362,  by 
WiUUms,  n.  3,  and  the  cases  there;) 'or  that  performance  has  been  dispensed 
:rifch. 

See  the  New  Torlc  Code  of  Procedure,  sec.  162. 

(•)  Sf9  1  Lex.  Her.  ^mer.  872,  373,  the  cases  there  cited. 
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We  are,  therefore,  of  opiniooi  that  none  of  the  esLcep* 
tioDS  are  well  taken* 

Judgment  affirmed 


*  Weaver  againsi  Bektlst. 

If  a  peraon  bind  himself  under  h«id  and  seal  to  do  acertain  act  for  a  oeitaii 
oonaideratioD,  and  he  fid],  auwn^psU  will  lie  to  recover  bade  the  oopiad» 
l»Uion  paid. 

This  was  an  action  oi  assumpsit  to  recover  back  the  con* 
Bideration  paid  on  an  agreement  under  seal  in  the  follow- 
ing words : 

*'  November  the  26th,  1796.  Know  all  men  by  these  pre^ 
sents,  that  I,  Elijah  Bentley,  do  bind  myself  to  procure  for 
James  Weaver,  lot  No.  67,  joining  Balleock's  on  the  west^ 
which  lot  I  am  now  in  possession  of,  which  I  promise  to 
procure  so  fio*  as  this,  on  these  conditions,  that  is,  a  lease 
to  be  either  three  years  rent  finee,  then  to  pay  the  interest 
of  one  hundred  and  sixty  pounds  yearly,  for  the  term  ol* 
ten  years,  then  with  paying  one  hundred  and  sixty  poand^ 
to  have  a  deed  for  the  same  lot,  oontaining  one  hundred 
acres,  which  lease  I  promise  to  deliver  by  the  first  day  of 
June  next,  and  then  if  not  called  for,  wheneyer  called  for. 
The  condition  of  this  obligation  is  such,  that  if  I  do  not  de- 
liver the  said  lease,  the  two  sixty  pound  notea^  wbioh  are 
dated  Koverober  the  26th,  1796,  which  I  have  against 
James  Weaver,  shall  be  of  none  eflect.  As  witness  my 
band  and  seaL 

«<  £lU  AH  BKNTLET.        [U  &]"     ' 

On  the  trial  of  this  cause  before  Mr.  Jusiict  Thanq)9tm^  at 
the  circuit  court  fur  the  county  of  Herkimer,  the  plaintiff 
producctl  in  evidence  the  agreement  and  affidavits  of  vaii- 
otts  puvmeuts  by  the  plaintifEl 


NEW  YORK,  MAT,  l^OB.  ^7 


WM?er  V.  Bentlef. 


The  oounael  for  the  defendant  objected  toihe  plaintiff's 
right  of  recovering  in  this  forfn  of  action ;  insisting  that 
the  agreement  was  under  seal,  and  imported  a  covenant^ 
and  therefore  assumpsit  would  not  lie;  but  the  judge,  after 
argument,  directed  a  verdict  to  be  taken  for  the  plainti£^ 
subject  to  the  opinion  of  the  court  on  the  point  relied  ojk 
by  the  defendant 

EIent,  J.,  delivered  the  opinion  of  the  court  The  de- 
fendant covenanted  to  procure  for  the  plaintiff  within  a 
given  time,  or  on  demand  thereafter,  a  lease  for  certain 
lands,  three  years  free  of  rent,  then  to  pay  the  interest  of 
180L  annually,  for  ten  years,  in  lieu  of  rent,  and  at  the  ex- 
piration of  that  period,  to  have  a  conveyance  of  the  fee  on 
payment  of  the  principal  sum ;  in  default  whereof 
two  *notes  of  sixty  pounds  each,  given  by  the  plain*  [*48j 
to  the  defendant,  were  to  be  void. 

Tne  plaintiff  made  certain  payments  in  money  and  farm 
stock  to  the  defendant,  who  failed  to  perform  his  covenant, 
and  the  plaintiff  thereupon  brought  assumpsit;  and  the  ques* 
tion  now  is,  whether  the  action  will  lie,  or  the  plaintiff  be 
compelled  to  resort  to  his  covenant 

This  case  is  so  loosely  drawn  that  it  scarcely  affords  suffi* 
ent  ground  for  a  decision.  It  is  not  stated  for  what  the 
notes,  money  or  stock  were  given;  presuming  them  to  have 
been  the  consideration  of  the  covenant,  the  question  then 
will  be,  whether  the  defendant  having  failed  to  perform  on 
bis  part,  the  plaintiff  may  disaffirm  the  contract  and  resort 
to  his  assumpsit  to  recover  back  what  he  had  paid.  We 
are  o£. opinion  he 'had  hia  election,  either  to  proceed  on  the 
covenant,  and  recover  damages  for  the  breach,  or  to*  disafr 
firm  the  contract,  and  bring  assumpsitXo  recover  back  what 
he  had  paid  on  a  consideration  which  had  fiuled.(a)  Judg- 
ment, thereforCi  must  be  for  the  plaintiff 

(a)  Bat  obaerve,'  this  action  cannot  be  maintained  onlna  Ibe  contraofok 
•lilch  the  money  has  been  paid  is  at  an  end.     Wa/bm  v.  Domm,  Doug.  SSL 

Vou  L  10 
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Lewis,  Ch.  J«  Radgufp,  J.  and  Thompson,  J.  conourred 

LiviNGSTON.  J.  Two  questidns  were  submitted  to  ua 
in  this  case. 

1.  Do  the  terms  of  the  contract  import  a  covenant? 

2.  Can  the  plaintiff  waive  covenant,  and  bring  aaaumpsii 
to  recover  the  consideration  paid  for  the  land? 

In  answer  to  the  first  it  is  only  necessary  to  state,  that 
the  defendant  "binds  himself"  under  seal  to  procure  for 
the  plaintiff  a  certain  lot  of  land,  and  "  promises"  to  deli- 
ver the  lease  by  a  certain  day.  The  words ''  bind  and  pro- 
mise" create  a  covenant(a)  as  strong  as  any  which  could 
have  been  used. 

It  follows,  then,  that  an  action  of  covenant  will  lie  on 
the  instrument  on  Bentley's  non-performance,  to  recover 
back  all  that  has  been  paid.  When  that  is  the  case  tho 
party  must  rely  on  the  security  he  has  taken,  there  being 
no  necessity  for  the  law  to  imply  a  promise  different  from 
the  one  contained  in  the  terms  of  the  contract.  Promises 
in  law  exist  only  where  there  is  no  express  stipulation  be* 
tween  the  parties;  thus  in  2  Term  Bep.  iOO.(i)  where  a 
surety  had  taken  a  bond  of  indemnity  from  his  principal, 
he  was  not  permitted  to  resort  to  an  action  of  assumpsit  foi 
the  money  he  had  paid.(c)[l]  This  is  a  stronger  case,  for 
if  the  present  suit  be  maintainable  for  the  money  paid  in 
consequence  of  this  covenant,  I  see  nothing  to  prevent  the 
plaintiff  from  bringing  an  action  on  the  instrument 
[♦49]  ♦itself,  for  other  damages  which  may  have  been  sus- 
tained by  the  defendant's  non-performance,  and  thus 

(a)  Bat  ^tuBre,  whether,  on  these  words,  if  to  pay  a  debt,  corenant  woaU) 
lit?  thoogh  it  wUl  on  "I  oblige  myself  to  pay."    Norriee^s  cage.  Hard.  ITS. 

(h)  TimBMifU  V.  Jforttfiant 

(c)  In  astwnptU  the  plaintifT  cannot  give  in  evidence,  a  specialtv  to  prove 
his  debt  Moor,  340.  If  a  man  recover  a  debt  airainst  another,  ^•'ho  payi 
it,  upon  which  a  release  is  given  by  the  plaintifi;  in  which  he  pi  misei  ts 
iischarge  the  judgment  and  not  sue  out  execution,  which  be  afterwards  dCiCf 
sovenant^  and  not  case,  must  be  resorted  ta    1  Roll.  Abr.  517,  A. 

[1]  See  New  \"ork  Code  of  Procedure,  sees.  140-8. 
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sabjooting  him  to  two  suits  for  a  compeDsation  which 
might  have  been  obtained  in  one;  for  these  reasons  I  think 
it  more  safe  to  adhere  to  the  rule  which  confines  a  man  tA 
the  security  he  has  taken,  than  to  depart  from  it,  merely 
because  the  merits  may  be  with  the  plaintiff  The  case  of 
ly  Utritht  T.  MMwr^  1  Dall.  428,  cannot  be  law.  In  my 
opinion  there  should  be  judgment  for  the  defendant. 

Judgment  for  the  plaintiff. 


Mum  and  Botd  agidmt  The  United  Insurance  Com* 
PANY  OP  THE  City  op  Nbw-Yobk. 

A  TMwl  captured,  recaptured,  aod  carried  into  a  port  of  the  ooontrj  tc 
which  bound,  and  in  the  way  to  that  of  her  destination ;  information  of 
Mlkmmwbmmmtmmibtia^xmtmfmdutikmmmeUme,  the  aMorad  oaa- 
Bot  abaodoD.  TX,  in  wadb  a  «■»,  aha  he  VMtoiad  co  aahag^  and  after* 
wardii,  together  with  hercafl)go^  be  sold  at  auction,  the  chaiigee  of  mle  Ihll 
on  the  aoBured;  the  underwriter  being  liable  for  no  more  than  thd  amount 
of  the  salvage,  and  the  damage  auatained  under  the  policy. 

Qitaret  if  newspi^er  information  be  such  on  which  an  abandonment  can  b# 
made? 

This  was  an  action  of  assumpsit  on  a  policy  of  insuranoei. 
(^ected  in  the  name  of  Archibald  Gracie,  on  the  cargo  of 
the  ship  Dauphin,  valued  at  eighty-seven,  thousand  onq 
hundred  and  sixty  dollars,  on  a  voyage  from  Surinam  to 
London. 

The  cause  was.  tried  before  Mr.  Justice  RadcUff^  at  the 
June  sittings,  in  ^ew-York,  1802,  when  a  verdict  was  ta-. 
ken  for  the  plainti£b|  subject  to  the  opinion  of  the  court  on 
a  case  to  be  mada 

By  the  case,  the  interest  of  the  plaintifb,  the  subscrip- 
tion of  the  defendants,  and  the  sailing  of  the  vessel  on  the 
voyage  insured  were  conceded. 

It  was  also  admitted  that  the  ship  and  cargo  were  cap 
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tnred  by  a  French  privateer,  at)<};  after' behigtin  her  posBQii'!^ 
b'k>ii  thirteen  days,  recaptured'  by  two' British  frigates,  oar* 
ried  by  them  into  Plyinloutb^and  tbei«  libelled  for  salvage}' 
that  a  claim  was  interposed  by  {he  captainott  behalf  of  the 
plaintiffs;  that  informatioD-of  the'  Capture^  recapture,  and 
arrival  at  Plymouth  were  received  at  ihe  same  time;  tbroUgb 
the  medium  of  a  London  newspaper,  and'tbe  cargo  aban^* 
doned  to  the  defendants  the  next  day. 

That  a  bona  Jidk  compromise  for  the  salvage  was  made 
between  the  consignee  of  the  plaintiffs  and  the  captors,  at 
one-eighth  of  the  appraised  value  of  the  cargo,  after  deduct- 
ing an  eighth  for  sea  damage,  the  amount  of  which  was,  on 
a  reference,  fairly  estimated  by  the  captain  and  prizemosteri 
but  without  unloading. 

That  on  payment  of  the  compromise,  the  vessel  and  cargo 
were  delivered  up  to  the  consignee,  and  by  him  sent  to  the 
port  of  destination,  where  the  cargo  was  sold  at  auction  fui 
the  benefit^  the  underwriters.  That,  bad  it  been  sold  at 
Plymouth  to  pay  the  salvage,^  it  would  iK>l'have^it>dtiaed| 
by  30  per  cent.,  so  much  as  it  did  in  London. 

That  by  the  Act  of  Congress  of  the  2d  March,  ^799,  s.  7, 
one-half  of  recaptured  property,  is  allowed  as  salvage,  if  k 
be  in  possession  of  the  enemy  above  96  hours.  That  the 
Supreme  Court  of  the  United  States  had  determined  the 
subjects  of  France  fto^be- enemies  within  the  act  ^^  \  - . .  » 

That  the  rule  of  salvage  adopted  by  the  British  Court  of) 
Admimlty,  in  London,*  as  to  An^rican: property,  istban 
which  isapplied  to  British  property  llnde^>the  SS-  G^a  QL 
c  66,  s.  12. 

That  by  thin  statute  one<«igfa4li' of  •recaptau^d^-pm^percy  is 
allowed  ifretnken  by  a  single  king's  ship;  «f  by  imoro  tbati 
one,  so  much  as  the  judge  of  the  Gosri  of  Admiralty/ *<ir 
other  court  having  cognizance  thereof,  shall  carder. 

That  in  consequence  of  thesale  at  auction,  the' cargo  was 
subjected  to  charges^  amounting  in  tfafe  wholes  to<97dL6<;j^ 

sterling.       ..     r  .   .         ,      . 

[*60,  01,62, 68}      *Il  was  agreed,  if  the  oOtirt'shouM  be  ci 
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opinion  that,  the  plaintil&:  were  jsDtitled  to  recover  a 
.iQlal  kss^.  that  jadgm^nt;  should  be  entered  in  their  favor 
br .  twenty^fivie  .  tbouaand^  Ave  t  hundred  and  eigbty^iu; 
^dollacBL  .  Bii^.if  the  ooortoahould  ^be  of  opinioD,  that  the 
plaintifib  were^  entitled  to  reoovnr  only  the  amount  paid 
for  aaJLvi^^  the.  auctiedx  dutie%  together  with  the  expenses 
iaddsBt  ta  the  sales  at  <  aucftion^  and  also  the  damage, 
IqqB)  and  injorj  the  cai^.sualained  while  in  the  hands  of 
ithe^^aptcmand  recaptosH, .  tbea:  the  verdict  should  be  for 
4he  sum.  of  .nine  thousand  five  hundred  and  sixiy-one  dol- 
httB  And-  twenty-lhur  Aeats ;  but  if  the  court  should  be  of 
opinion^  that  Uie  damage,  sustained  by<  the  caigo  had  not 
Inen  properly  aaoertained,  er  that  the  charges  attending  the 
sal&At  auctM>D..in  London  weue  not  properly  incurred,  then  • 
and>in  suek  easei  a. proportionate  deduction  to  be  made  for 
.th«ibenefit*of  the  defendants. 

.    JPtr  Cwrkmi    The  question  avi8ifig.from  these  facts  is,  as 
to  the 'CQcAentof  the  plaintifb'  right  to  recover. 
'.   This,. we  think,  is.oota case  of  a  total  loss*    The  news 
.«ijr  ^e  capture^  recapture^  and  arrival  at  •  Plymouth,  all 
some  together  ;(a)  and  the  only  pretence  of  a  total  loss  ex 

•f»)^I*Ji  imftReisanj  oonoeiled,  that  in  «ueh  a  case  there  is  no  right  to 
abandon.  Ai»tUM.r.  Mmdim^  S  Burr.  n9S.  Bat  whether  tlie  right  shall 
oe  governed  by  the  knowledge  of  the  facts  on  which  founded  at  the  time  of 
abandonment  made,  or  whether,  by  the  real  facts  as  existing  tlien,  or  at  the 
Sme'of  setHmtsroiiglit,  lias  been  iMseoto  ^qfnasiio.'  In  Church  r.  Bedieni  and 
Mm^'l  iM^ttf  Oaa-iin  Err.  21^  and  BoMeU^j Befftun,  Ibid:  28,  the  court  de- 
tendiMdtbfil  if'.tbe  facta.ol  Ma  lifM  tf  abamdmmg  proTe  the  loos  only  par- 
Hal/*  total  loaa  cannot  be  recovered.    In  Baivhridgt  and  another  v.  Aetbon^ 

1  Oamp.  237,  Lord  SOenboraugh  seemed  to  be  of  opinion,  that  the  achuU  state 
taf  fikcta,  and  not'their  known  or  supposed  stHte,  at  the  time  when  the  aban- 
Jooinent  is  «aiia»  onght  to  detemiiiie  tlie  right;  <  bat,  on  an  argument  at  bar, 
attiie  tVDpcsm^  the  K..B.  appear  t».  incline  to  tlie  opinion  .that  the  right  to 
aboadoaoiiglit  to.  b« regulated  .A»y  tl^e. state  of  things  at  the  tiipe  of  action 
tooshi.  ..&je«lsoi  Jr/Onl^-.v.  Almi,  fi  Kast,  388,  and  Thdkutm  y.  Sheddov, 

2  N.  R.  230.  In  Massachusetts  the  loss,  as  at  the  time  of  the  oflbr  to  ubnn- 
ioBr  d(i^«,|iM  rights  U$  *.  Bwrdnw^  3  Tyng,  248»  but  in  Dorr  t.  KtrA 
B^gUmd  hi»  CK.  4  tjik^  220  this  principle  seems  doubted.    In  Hhimekinam 
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isting  when  the  abandonment  was  made,  is  fouoded  on  the 
claim  of  salvage.  The  amount  of  this  could  not  be  ascer- 
tained with  certainty,  from  any  information  possessed  by 
the  assured,  at  the  time  of  the  abandonment.  Although 
by  the  act  of  Congress  of  2d  of  March,  1799,  s.  7,  the  sal- 
vage of  vessels  and  goods  recaptured  from  the  enemy, 

after  having  been  in  their  possession  ninety^six 
[*54]    *hours,  is  established  at  one-half  their  value ;  and 

the  rule  adopted  in  the  English  admiralty,  as  to 
salvage,  is  founded  on  principles  of  reciprocity,  and  regu- 
lated by  the  laws  of  that  country  to  which  the  recaptured 
property  belonged,  yet  Sir  William  Scott  declared,  on  the 
7th  of  December,  1798,  that  it  was  the  practice  of  the  Eng- 
•  lish  admiralty  to  restore  American  property  on  the  rule  of 
the  English  admiralty,  vnthaut  inquiring  into  the  practice  of 
America.  The  English  rule  of  salvage  is  one-eighth,  if  re- 
captured by  a  single  ship ;  and  if  by  the  joint  operation  of 
two  or  more,  the  salvage  is  left  to  be  settled  by  the  admi- 
ralty, according  as  it  shall  judge  fit  and  reasonable.  Un- 
der the  circumstances,  then,  of  this  case,  the  rule  of  salvage 
would  not  be  considered  as  going  beyond  one-eighth.  There 
was  not,  at  least,  any  definitive  or  certain  ground  for  esti- 
mating it  higher.  And  as  mcUter  of  factf  we  find  that  the 
salvage  was,  at  the  time,  liquidated  and  settled  between 
the  consignee  and  recaptors,  at  one-eighth.  The  informa- 
tion received  by  the  insured,  upon  which  the  abandonment 
was  made,  was  a  mere  newspaper  account ;  and  if  informa- 
tion, in  any  case,  derived  through  such  a  channel,  would 
be  sufficiently  authentic  to  warrant  an  abandonment,(a)  we 
think,  in  the  present  instance,  it  was  too  imperfect  to  afford 
sufficient  data  to  the  insured  to  calculate  his  actual  loss. 

r.  InturanoB  Ocnnpamy  of  Pennaylvania,  4  Gnnch,  29 ;  ifarikaU  ▼.  Ddaman 
ina.  Co.,  lb.  203,  and  Alaoantlar  ▼.  Batfknare  Jiu.  On,  Tb.  370,  the  real  state 
of  the  lofls  at  the  time  of  the  abandonment  made^  is  said  to  be  the  proper  and 
Lifo  criterion.  The  same  rule  is  adopted  in  Penn^lvania.  DiUiih  v.  ChUff, 
4  DalL  440. 

(a)  A  mere  report  sufficient,  if  it  prove  thie,    BaUbrid(^  v.  IMtan,  1 
G»mpi2a7«  .  I  -  c.  .  -  .    ,  .,..,     .  ; 
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We  are  of  opimon,  therefore,  that  the  plaintiff,  is  not  enti- 
tled to  reoover  as  ibr  a  total  loss;  nor,  that  the  charges 
attending  the  aaction  can  be  considered  as  a  loss,  within 
the  policy,  to  be  borne  by  the  underwriters.  It  was  a  vo* 
Ittntary  act  of  the  consignee;  done,  probably,  in  oonae* 
quence  of  information  of  the  abandonment ;  and  made, 
therefore,  at  the  peril  of  the  owner.  Had  the  sale  at  auc- 
tion been  to  ascertain  the  injury  the  cargo  had  received, 
and  limited  to  such  parts  as  were  damaged,  it  would  have 
been  a  reasonable  charge;  but  that  appears  not  to  have 
been  the  object  or  effect  of  the  auction.  The  damage  had 
oeen  previously  liquidated  by  the  captain  and  prisemaster; 
and  if  those  damages^  together  with  the  salvage  paid,  be 
allowed  against  the  defendants,  it  is  all  the  case  will  war- 
itint 

We  are,  therefore,  of  opinion,  judgment  oug^t  to  be  for 
^ht  plaintiflJH,  for  the  salvage  and  damages  only. 

Judgment  for  salvage  and  damages. 


♦HUOUET,  Assignee  of  the  Sheriff,  against      [*551 

Hallet. 

Vntoring  into  an  agreement  in  the  nature  of  a  rale  to  ataj  prooeedlnga  on  a 
bail  bond,  and,  after  notice  of  bail,  declaring  in  the  original  aotlon,  is  a 
wairer  of  a  right  to  a  pica  in  the  bail  bond  suit ;  if  the  plaintiff  proceed 
on  the  bail  bond,  he  will  be  entitled  to  ooeta  only  up  to  the  time  of  the 
notice  of  special  bail,  and  on  payment  of  thoee,  all  subsequent  proceeding! 
will  be  set  aside. 

Soon  after  this  suit  was  commenced,  the  attorneys  for 
both  parties  entered  into  an  agreement,  in  the  mature  of  a 
rule  to  stay  proceedings  on  the  bail  bond,  on  the  usual 
terms.  The  defendant  in  the  original  suit  accordingly  filed 
special  bail,  and  gave  regular  notice,  but  had  not  paid  the 
costs  of  this  suit|  as  by  the  terms  of  the  agreemer  t  be  was 
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■     - ■    ■  ■      '         I      ..        .  , 

bound  to  do.  The  plaintiil^  on  special  bail  being  entered^ 
went  on  in  the  original  suit,  and  in  July,  1802,  obtained 
final  judgment,  on  which  execution  was  issued,  and  satis- 
fied.. The  plaintiff  afterwards  proceeded  in  this  suit^  en 
tered  a  default,  ia  January  last  obtained  final  judgment 
and, issued  an  execution,  on  which  the  sheriff,  by  direction 
of  the  plaintiff ^8  attorney,  levied  the  costs  only,  bat  still 
had  them  in  his  hands.  The  defendant^  in  the  last  vaca- 
tion^ obtained  an  order  to  stay  all  proceedings. 

An  application  was  now  made  that  the  sheriff  restore  to 
the  defendant  so  much  of  the  mouey  in  his  hands  as  should 
exceed  the-  co^ts  which  were  due  on  the  bail  bond  suit 
wben  the  agreement  to  stay 'proceedings  were  entered  into, 
and  to  set  aside  all  that  were  subsequent. 

From  the  affidavit  read,  it  appeared  that  the  attorney  for 
the  plaintiff  had  frequently  given  the  attorney  for  the  de- 
fendant verbal  notice  that  he  was  proceeding  with  the  bail 
bond  suit;  but  no  bill  of  costs  had  been  presented  by  the 
plaintiff  nor  any  demand  of  a  bill  or  tender  of  the  costf 
made  by  the  defendant. 

Colden^  for  the  defendant,  contended  that  special  bail  be- 
ing filed  under  the  agreement,  with  an  intent  to  stay  the 
proceedings  on  the  bail  bond,  the  plaintiff  could  not  accept 
the  bail,  or  avail  himself  of  their  being  put  in,  unless  the 
agreement  was  to  have  that  operation. 

That  the  plaintiff  could  not  proceed  with  both  suits:  at 
most  he  had  but  an  option  to  proceed  with  either,  but  hav- 
ing elected  to  pursue  the  original  suit,  he  thereby  preclu- 
ded himself  fix>m^oing  on  with  the  other. 
[*56]  ^That  after  the  defendant  had  filed  special  bail, 
the  plaintiff*  might  have  gone  on  with  his  original 
suit^  and  the  court  would  probably  have  compelled  him,  by 
attachment,  to  pay  the  costs  in  that  on  the  bail  lx>nd,  up  tc 
that  time. 

Mi  That  there  was  no  precedent  for  this  double  proceeding, 
whidi  was  a  strong  evidence  that  it  could  not  be  right. 
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Sttityvesani^  contra. — It  was  the  duty  of  the  defendant  to 
have  paid  the  costs  on  the  bail  bond,  when  he  gave  notice 
of  special  bail.  The  plaintiff  had  no  other  possible  remedy 
for  his  costs  than  the  mode  he  has  adopted,  and  as  the  de- 
fendant's irregalar  conduct  has  compelled  the  plaintiff  to 
proceed,  the  whole  costs  are  due  from  the  defendant^  and 
are  nothing  more  than  the  result  of  his  own  irregularity 
And  obstinacy. 

Per  Curiam.  This  is  a  motion  to  set  a  side  proceedings 
on  the  bail  bond  on  the  facts  stated  by  the  affidavit.  The 
original  suit  was  commenced  in  January,  1802,  and  the 
writ  returnable  in  April.  Afterwards,  in  May,  the  action 
on  the  bail  bond  was  brought.  Shortly  after,  the  plain- 
tiff's attorney  received  notice  of  bail  in  the  original  action, 
and  then  delivered  a  declaration.  He  went  on  to  judgment, 
and  issued  his  execution,  which  was  fully  paid.  After  this 
he  proceeded  on  the  bail  bond  to  recover  costs.  The  plain* 
tiff's  attorney  states  that  he  called  on  the  attorney  of  the 
defendant,  and  requested  him  to  pay  the  costs  on  the  bail 
bond  which  he  did  not  do.  On  this  proceedings  were 
continued  in  the  bail  bond  suit  to  judgment,  on  which  an 
execution  has  issued  for  the  costs.  The  application  is  to 
set  aside  the  proceedings  and  execution  in  the  bail  bond  suit. 
It  is  established,  with  respect  to  tendering  costs  on  a  rule  to 
stay  proceedings  on  the  bail  bond,  that  it  is  the  defendant's 
daty,  when  the  rule  is  obtained,  to  plead  and  tender  cost8.(a) 
There  was  no  rule  to  si  ay  proceedings:  but  an  equivocal 
agreement  in  the  place  of  that  rule,  and  should  receive  the 
same  construction.  It.  was  the  dut5'  of  the  attorney  of  the  de- 
fendant to  plead  and  pay  costs.  This  would  have  been  or- 
dered had  the  plaintiff  not  proceeded  in  the  original  suit; 

(ay  Ommon^  vymmoapkff,  ads.  CaJOwairi^  Cole.  Gas.  80.  AEoiMretur  ordered 
M  ptymeift  of  costs;  no  demand  or  bill  presented.  Plainttff  went  on.  P^t 
Omima,  Tlie  costs  slumld  have  been  paid  without  waiting  a  demand  or 
bill  8.  P.  Durefl  ▼.  Stonimr)!,  The  relief  now  to  be,  on  ptijing  of  costs 
ordered,  tliose  of  subsequent  proceedings,  and  resisting  this  appKcatkNL 
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but  when  be  did  that,  it  was  a  waiver(a)  of  his  proeediagc 
OD  the  bail  bond,  and  a  waiver  of  the  right  to  a  ploa  intbe 
suit  upon  it  The  proceedings  must  be  set  aside  oq.  pay* 
rocnt  of  costs  up  to  the  time  when  special  bail  -waseotere^i 
and  notice  of  that  bai]  given» 
On  payment  of  costs  up  to  notice  of  bail.[l]       .    > 

Motion  giantodi  . . 


[♦57J  *PurrKR  ajww-srBinoos.    • 

After  a  lapse  of  five  years  the  oaui  b  will  not  order  a  formet  tmriSvo  amend 
his  return,  according  to  tlie  truth  o/tiia  case  by  stating  that  the  defendant 
had  escaped  from  prison,  if  it  was  ai  a  :hne  when  macy  otbers  forcibly 
broke  ouk 

• 

This  was  an  application  to  the  co\ii*i  for  an  order  oa  the 
heretofore  sheriff,  Lansing,  to  amend  a  return  aoeording  to 

(6)  The  general  rule  is,  that  proceeding  in  the  original  iniit  is  a  waiver  of 
the  bail  bond,  and  vice  venoy  proceeding  on  the  boil  bond  to  judgment  and 
execution  a  waiver  of  the  original  suiL  Beeeker  ▼.  SimmonB,  t  Johns.  Rep. 
1 19.  But  where  tlie  plaintiff*  merely  settles  the  oriffiatd  suit^  if  toe  <»8tB  oft 
tlie  bail  bond  be  not  paid,  the  Itail  bond  suit  may  be  oontinued  for  tli«iir  reo^ 
very.  Oaikin  ▼.  Norton,  Oaincs'  Praa  91,  from  Ma  Kent,  C  J.  So  for  »1« 
recovery  of  them  in  the  originHl  suit,  if  it  has  been  settled  on  a  promise  tc 
pAy  them,  and  that  promise  never  performed.  Groves  ads.  OampbeU,  Cola 
Gas.  1  IS,  But  note^  to  WHrrant  a  pnoceeding  on*  the  bail  bond,  ao  exoaptioii 
to  the  bail  above  must,  as  has  been  ruled,  be  epterkk  Fke^  adsi  Fhniti, 
Cole  Cus.  95.  Qu.,  however,  us  to  this  being  in  all  coses  law,  if  the  deoiaioii 
in  Duboii  v.  Phim/pa^  (5  Johns*  J^^V-)  ^  ^^^^  ''ule.  It  is  a  general  rule  thai 
when  a  suit  is  settJed  on  an  ngreement  to  pay  the  costs,  if  they  be  not  paid 
accordingly,  tlie  ooart  will  not  stay  proceedtngs.  when  continued  ibr  their 
recovery.  Therefore;  if  an  action  against  tl>e  aooeptor  of  a  bUl  be  aeltled,  oa 
an  agreement  that  the  JefundHRt  shall  give  a  new  bill,  and  warraot  of  attor 
ney  to  secure  tlie  amount,  aud  also  pay  Hie  costs,  if  he  give  tits  iiiew  bill, 
execute  and  deliver  tlie  warrant  of  attorney,  but  do  tM  p^y  the^oos^  tm 
action  may  be  brought  on >Uie>old  bill,  while  the <  now  ia  outsteodinf  <ia  ^^hs 
bands  of  a  third  party.    Jttrrtf  v.  Ayktk,  2  Camp.  tt9.  '  -     i ; 

[1]  Bee  New  York  Code  of  Procedore^  «ea  181*  .  >    .    <    . 
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the  veal  inkth  of  the  case. '  ,The  fiusts,  were,  that  the  defend* 
ant  had  beea  arrested  and  duljr  oommitted  to  gaol^^but  wa^i 
oae  of  many  others- wbQ  had.  broken  out  of  prison,  in  the 
yearvl7>98i  •  The  sheriff  rhad  beea  ruled,  and  had  returned 
the  due  execution  of  the  writ,  a  delivery  of  the  defendant's 
body  orer  to  one  of  his  deputies,  and  a  rescue,  but  omitted 
totally  the  commitment  to  prison. 

Troup^  on  an  affidavit  stating  the  preceding  circumstances, 
insisted  on  the  court's  being  under  a  moi-al  obligation  to 
order  a  return  according  to  the  truth  of  the  case.  That  by 
the  false  one  madey  the  sheriff  avoided  t^at  liability  for  the 
full  amount  of  the  debt,  from  which  nothing  but  an  en- 
largement by  pablic'-enenriesikof  the  «to^- could  eacooerate 
him.'  Xt  was  a  device  to  get  rid  of  his  legal  responsibility ; 
to  leave  the  plaintiff  only  to  his  action  for  a  false  return, 
in  which  he  could  recover  no  more  than  his  damage,  actu- 
ally sustained,  and  in  which  the  defendant's  insolvency 
might  :be  uif^ed  against  a  recover  of  any  thing.  i  , 

Hariaon^  contra,  observed,  that  Troup  had  stated  the  very 
reason  why  his  motion  should  not, be  granted;  that  of  the 
plaintiff's  having  it  in  his  power,  to  obtain  a  compens^tiojn 
in  an  action  for.  a  tsX^  return,,  to.  the  full  amount  of  what 
he  really  .Jiad  suffered.  The  proceeding  now  wj^s,  tQ'ge,t 
from  the  sheriff  a  debt,  of  which  not  one  shilling  could 
ever  have  been" obtained  from  the  defendant ,  .That  the 
escape  was  at  a  time^  full  in  the  recolleetion  of  the  oourt, 
when  a  number  of  the  debtors  broke  out  of  the  city  gaol. 
Several  bald  been  indicated  s^n,d  sentenced  to  the  staie  prison. 
The  application,  too  ^-as  very  stale ;  the  $^c(md  sheriff  wu^ 
now  in  office  since  i^he^escape^  and  five  y«ar»>  had  elapsed 
in  silence.  Perhaps  the  c^durt  might  have  some  doubt  how 
fiur  it..coMld^n  this  manner  ipterpose, 

Trsuf^  p./Teply4,  (insiste4  oil  his  fonn^r  positions* .   ; 

Parihariam.    The  plaintiff,  is  not  without  xeoaedy ;,  M 
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has  his  action  on  the  return.  We  do  not  say  that  in  no 
case  shall  a  return  against  truth  be  amended,  but  in  this^ 
under  all  its  circumstances,  we  think  the  plaintiff  must  be 
left  to  such  redress  as  the  law  will  give  him  without  our 
interference.(a) 

Motion  denied. 


[*58]  ♦M'ViCKAR  &  Co.  against  Alden. 

Wbflft  a  pablio  proMcntor  ig  attending  the  duties  of  bis  office,  his  canae^ 
though  called  on,  are  not  pat  at  the  foot  of  the  calendar;  but  if  after  the 
court  of  oyer  and  terminer  is  adjourned,  younger  issues  be  tried,  he  will 
lose  bis  preference  and  be  liable  to  nonsuit  for  not  proceeding  to  trial,  in 
the  same  manner  as  other  persons. 

This  was  a  motion  for  judgment  as  in  case  of  nonsuit  for 
not  proceeding  to  trial  according  to  stipulation. 

mker,  district  attorney,  opposed  the  motion  on  an  affi^ 
davit  stating  that  he  was  employed  for  the  plaintiff,  and 
had  been  prevented,  in  consequence  of  his  official  duty  as 
public  prosecutor,  from  attending  the  court  when  the  cause 

(a)  JMUr  r,  Lansing^  see  1  Johns.  Rep.  216,  an  action  on  the  csas  for  this 
rery  escape,  in  which  3,000  dollars  were  recovered  by  the  plaintiff;  but  a 
now  trial  ordered;  KenlL^  C.  J.,  Spencer  and  Tompkins,  Justices,  thinking 
there  ought  to  bHve  been  no  recoFery ;  IdvirkgeUm  and  Thompson^  Justices, 
contra.  After  a  lapse  of  20  years  no  judicial  proceedings  can  be  set  aside 
tea  irregularity.  Thompaon  ▼.  Skinner^  *l  John&  Rep.  656.  But  after  a 
lapse  of  1 2  years  a  rule  fbr  an  attachment  was  granted  against  a  sheriff  for 
not  returning  an  execution  delivered  to  one  of  his  deputiea  Brockway  v. 
WUber,  6  Johnn.  Rep.  356.  Note,  however,  that  he  might  have  purged 
himself  on  interrogatories,  and,  therefore,  in  this  very  cause,  he  was  dis- 
charged on  showing  that  the  fl-fai.  had  been  delivered  14  years  ago  to  his 
deputy,  who  had  absconded,  and  died  abroad,  and  it  did  not  appear  what 
tad  become  of  the  writ  f  Ve  Pieople  t.  GOkkmd,  1  Johns.  Rep  556,  citiiiA 
Off  ih«  naiQi  of  Brockway  v   TTtSte;  the  above  case.  ^  V       \ 
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wos  called  od,  and  had  not  afterwards  been  able  to  bring 
it  to  trial. 

Boyd^  for  the  defendant.  The  public  prosecutor  wan 
oulj  counsel :  it  is  true  the  attorney  is  his  brother  acting 
with  him ;  but  the  case  is  a  hard  one.  The  defendant  waff 
a  captain  of  a  ship  in  which  the  plaintiffs  had  shipped 
■everal  bales  of  cotton,  all  of  which  had  been  delivered 
according  to  the  bill  of  lading ;  but  one,  not  worth  more 
than  sixty  dollars,  had  been  damaged,  and  he  had  been 
held  to  bail  for  the  whole  shipment,  to  the  amount  of  two 
thousand,  had  been  obliged  to  deposit  property  to  obtain 
qpecial  bail,  kept  here  many  months,  and  had  lost,  by  the 
detention,  more  than  the  sum  for  which  he  was  arrested. 

Badcliff  and  Livikgston,  Justices.  To  public  officers 
in  the  city  of  New  York,  where  the  different  courts  are  held 
at  the  same  time,  indulgence  has  always  been  shown. 
Their  causes  have  been  called  on,  but  not  put  down  to  the 
foot  of  the  calendar  if  engaged  in  official  duty  They  did 
not  lose  their  preference  of  other  causes,  when  the  public 
officers  attended.  An  official  situation  would  otherwise 
subject  them  to  peculiar  hardships  in  this  city,  though  in 
other  parts  of  the  state  the  same  inconveniences  do  not 
existb  I 

Badcliff,  J.  wiished  to  know  whether,  after  the  adjourn- 
ment of  the  court  of  oyer  and  terminer,  any  causes,  younger 
than  the  one  in  question,  had  been  tried. 

Thokfsok,  J.  There  has  been  laches  in  the  plaintiffs : 
the  stipulation  shows  this  is  the  second.  The  plaintiff 
ought  to  have  employed  other  counsel,  for  the  defendant 
should  not  be  prejudiced:  being  concerned  as  public  pro- 
secQtor  ought  not  to  cause  any  injustice  to  the  defend- 
ant :(a)  he  ought  to  have  the  effect  of  his  motion. 

(14  8te  Amu,  2  OiiDes*  Repw  MS,  In  which  St  wag  niled,  aooordiag  to  th« 
ifiiBkia  of  Thompmit  J.,  that  being  a  pablio  ottoer  It  no  exooae  for  not 
fling  to  triaL 
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y  an  Ness  ^.  Oaidiiier. 

'  Biker,  for*  tbd  pllrintiB^^  o£fefed  toitioonaenttaootiimmi 
baiL  ' 

LiviNtiSTON,  J.    As  the  plaintiff  have  consented 
[*59]    to  common  *bail  though  xlot  imposed,  Judge '  Bad- 
cliff  and  myself  think  the  motion  must  be  refused. 
The  plaintiff^  however,  will  stipulate,  and  pay  the  costs 
of  the  last  circuit. 

On  its  being  suggested  that  younger  causeii  had  been 
tried  at  the  circuity  after  the  court  of  oyer  and  terminer  had 
risen,  the  court  deferred  pronouncing  judgment  till  the 
calendar  should  be  examined  and  that  &ct  ascertained 
By  a  certificate  from  the  clerk  of  the  oourt,  it  appeared 
that  the  present  suit  had  been  called  and  passed,  and  the 
affidavit  of  the  defendant'sattoraey  statedi'  that  younger 
]8Baes(a)  had  been  determined.  lOa  these  grounds  the  eourt 
ordered  judgment  as  in  •case  of; iiiooisuit^i  saying  thC'-oerti- 
fic(Eite(i)  of  the  derk-  was  equivalent^to  au  aflSd^ity  and  it 
must  be  intended  the  causa  had  ;b^eQ  regularly  passed*  . 

1    7    Judgment  of  nonsuit. 


Yan  Ness  against  Gardiner. 

Lttt  prodamatioii  of  a  fine  made  mmepro  time. 

The  last  proclamation  of  a  fine  had  been  omitted ;  it 
ought  regularly  to  have  been  made  last  term ;  the  appli« 
cation  now  was  to  have  it  made  nttVic  pro  tunc,  and  en- 
dorsed as  of  the  last  term. 

(a)  Weedv.  Ems,  poti;  115;  JSidbofi  VJ^Tbisnl^  8i  Oainatf'  R«pk  ItS: 
jouDger  iBsues  being  tried,  nvl  alwa^  ^roofiihaft  %  ea«M  might  hare  beec 
brought  on. 

'  (&)  a.  P.  WHght  r.  JArroy,  V  J<^iif.  Rep.  286.  But  «  oopj  vomk  hi 
edrved  wlien'  relied  on  ia  supiKvt  Of^  a  notioii.  #Ub  v^  i»ftfws  8  Johaa* 
Rep  244. 
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JW  Ouriami  >  We  see  no  objection  to  it  at  pre8eQt(a)[l] 

Motion  granted. 


Ex  PARTE  Manning. 

A  p«bHe  ]itmwculk»u  nrasl  b«  at  the  expense  of  the  proeeoutor,  onleM^  oo 
diadoeore  of  his  ciroumstaDcee  to  the  oourt,  thej  And  him  an  object  of 
public  charity.  . 

This  was  an  application  on  petition  to  be  allowed  the 
expenses  of  a  criminal  proseciition. 

«  -Ikrfktriafn.*  The  court  is  called  on  to  allow  against  the 
6ounty  of  Albany,  ^^  aooonnt  for  expenses  incurred  by  a 
prosecutor  in  carrying  on  a  public  prosecution.  The  appli- 
cation is  made  under  the  fifteenth  section  of  the  act(&) 
'^legolating  certain  proceedings  in  criminal  cases.*!  This 
clause,-  taken  in  connection  with  the  one  that  follows,  we 
c6nsider  as  limiting  the  discretion  of  the  court  to  those 
persons  who  are  objects  of  public  charity,  and  as  never 
intended  to  apply  to  those  who  can  bear  the  expense  of 
discharging  their  duty  by  a  public  prosecution. 
•  The  next  clause  limits  the  discretion  of  the  court  to 
twenty-^ve  dollars:  and  this^  according  to  the  15th  section, 
only  on  consideration  of  the  circumstances  of  the  prose- 
cutor j  the  words  are  his  circumstances:  therefore, 
till  they  ^are  disclosed,  the  court  has  not  any  discre*  [*60J 
tion  to  allow  compensation.  However  hard  it  may 
bato  individuals  to  attend  a  suit,  and  to  compel  a  witnesi< 
Id  leave  his  home,  that  is  a  subject  in  which  the  legislature 
fnuist  interfere.    We  can  give  no  other  consideration  to  t}  is 

(a)  QfUBtBiamm. 

i<fl^«lAaiai«h,  1801.  .  See  1  Her.  Laws  of  N.  T. 
f  11  Vines  aboliehed,  2  Rev.  Stat  p.  343,  8.  24. 
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than  what  the  interpretation  of  the  aot  allowa.  There  are 
charges  here  for  sums  paid  to  witnesses,  and  the  act  states 
that  no  witness  is  to  receive  a  compensation,  unless  poor 

The  Attomey^Oeneral  observed,  allowances,  similar  to 
that  prayed  for,  had  been  made  at  oyer  and  terminer. 

Livingston,  J.  When  presiding  in  that  court  I  have 
refused  them,  and  decided  according  to  the  opinion  of  the 
court  now  delivered.(a) 

Petition  denied. 


Jenks  and  others  against  Hallet  and  BowNE. 

A  vesBol  drireii  hy  diiitresB  into  a  Fk«noh  port,  where  a  part  of  her  cargo  is 
taken  by  the  officeiB  of  the  government,  and  she  prevented  ftom  taking 
away  her  original  lading,  may,  without  incurring  the  penalties  of  the  acta  for- 
bidding all  intercourse  with  the  dependencies  of  France,  purchase  and  load 
witli  tlie  produce  of  the  country.  A  passport  granted  by  any  particular 
government  to  protect  sgainst  its  own  cruiMenB,  is  not  a  sailing  under  the 
protection  of  the  flag  of  that  government,  so  as  to  stamp  a  national  ohik 
racier  on  the  vessel  On  a  special  verdict  tlie  court  cannot  intend  any 
thing  which  is  not  found. 

This  was  an  action  on  a  polic}*  of  insurance.  A  special 
verdict  was,  by  consent,  found,  subject  to  the  opinion  of 
the  court,  as  to  the  plaintiff's  right  to  recover,  upon  the 
facts  contained.  From  these  it  appeared,  that  on  the  27th 
of  April,  1799,  the  defendants,  for  a  premium  of  25  per 
cent.,  insured  for  the  plaintiffs  against  all  risks,  1,000  dollars 
U()on  coffee,  valued  at  20  cents  per  pound,  on  board  the 
sloop  Nancy,  from  Hispaniola  to  St.  Thomas. 

That  in  the  margin  of  the  policy  was  inserted,  "warrant* 
ed  the  property  of  the  plainiii&,  all  Americans,"  but  that 
the  words  all  Americans,  were  added  after  the  policy  was 
subscribed. 

(a)  Poor  witn eases  Attending  on  sulpemM  aUowed  expooMi.    Tkt  Ftofk 
T.  DiweOe^  Cole.  Ois.  36. 
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That  the  sloop  Nancy  was  built  at  Rhode  Island,  and 
belonged  to  citizens  of  the  United  States,  resident  in  Rhode 
Island,  as  well  when  she  left  that  state  as  at  the  time  of  her 
capture,  and,  being  chartered  by  the  plaintiffs,  sailed  from 
Newport,  in  Rhode  Island,  on  the  12th  of  December,  1798, 
on  her  first  voyage  to  the  Havannah ;  that  in  the  course  of 
that  voyage  she  was  compelled,  being  in  distress,  to  pal 
into  Cape  Frangois,  in  the  island  of  Uispaniola,  a  country 
in  the  possession  of  France,  where  she  arrived  on  the  6th 
of  January,  1799;  that  the  captain  and  supercargo  of  the 
sloop  were  part  owners  of  the  cargp,  ana  are  two  of 
the  *plaintif&  in  this  suit;  that  having  so  put  into  [*61] 
Cape  Frangois,  the  cargo  was  landed  to  repair  the 
vessel ;  that  the  public  officers  acting  under  the  French 
government  there,  took  nearly  all  the  provisions  from  on 
l)oard  the  sloop,  but  the  captain  and  supercargo  were  per- 
mitted to  sell,  and  did  sell,  the  remainder,  to  different  per- 
ions  there ;  that,  for  the  provisions  taken,  the  captain  and 
iupercargo  were  to  be  paid  in  thirty  days,  which  payment 
^as  not  made ;  that  with  the  proceeds  of  the  remaining 
parts  of  the  cargo  they  purchased  the  whole  of  the  cargo 
which  was  on  board  at  the  time  of  the  capture;  that  the 
officers  forbade  the  master  and  supercargo  from  taking  on 
board  the  cargo  landed  from  the  vessel,  or  from  conveying 
from  the  island  any  specie,  in  consequence  whereof,  they 
were  compelled  to  take  the  produce  of  the  country  in  pay- 
ment ;  that  the  sloop,  with  80,000  weight  of  coffee  on  board, 
25,000  weight  of  which  was  intended  to  be  insured  by  the 
present  policy,  sailed  from  Cape  Frangois,  on  the  28d  of 
February,  in  the  year  last  aforesaid,  on  the  voyage  men- 
tioned in  the  policy  of  insurance,  having  on  board  the  usual 
iocuments  of  an  American  vessel ;  that  the  sloop,  in  the 
course  of  her  said  voyage,  was  captured  by  a  British  fri- 
gate»  and  carried  into  the  island  of  Tortola,  and  vessel  and 
iargo  libelled,  as  well  for  being  the  property  of  the  enemies 
of  Great  Britain,  as  for  being  the  property  of  American 
citizens  trading  contrary  to  the  laws  of  the  United  States ; 
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Uiat,  at  the  time  of  the  capture  of  the  flloop.  the  fellowio|| 
pi^r  was  found  on  board : 

•  ^  Liberty^  Safe  Oondud^  EquaJibf.  At  the  Cape,*  11th 
Thermidor,  sixth  year  of  the  French  Republic,  one  and 
nidrvisible.  The  general  of  the  division  and  private  agent 
of  the  Executive  Directorjrat  St  Domingo,  requests  the 
officers  of  the  French  navy  and  privateers  of  the  republic, 
ta  let  pass  freely,  the  American  vessel  called  the 
master  property  of  Mr.  E.  Bom  Jenks, 

merchant,  at  Providence,  state  of  Rhode  Island,  in  the 
United  States,  arrived  from  the  said   place  to  the  Cape 

Frangois  for  trade  and  business.  The  citiasen  French 
[*62]     consul,  in  the  place  where  the  said  *vessel  shall  b« 

fitted  out,  is  invited  to  fill  with  her  name,  and  thu 
captain's,  the  blank  left  on  these  presents ;  in  attestation 
of  which  he  will  please  to  set  his  hand  hereupon. 

(Signed)  ^^  J.  Hbblouvillb,  - 

(Signed)  *'Gauthier, 

"  The  Oeiveral  Socretary  of  ths  Agency,^ 

■t 
That  the  above  paper  was  received  on  board  the  sloop 

at  Cape  Frangois,  and  was  on  board  when  she  left  that 
place;  that  the  property  insured  by  the  policy  aforesaid 
was  claimed  by  Zebedee  Hunt,  and  was  condemned  by  a 
sentence  of  the  said  court  of  vice-admiralty,  in  the  follow- 
ing words:  **  tliat  ihe  said  sloop  Nancy,  and  cargo  on  board* 
claimed  by  the  said  Zebedee  Hunt,  are  enemies'  property, 
and  as  such,  or  otherwise,  liable  to  confiscation,  and,  there- 
fore, condemned  as  good  and .  lawful  prize  to  the  captors.*^ 
That  the  plaintiffs  are  Americans,  and  were  owners  of  the 
property  insured,  and  that  the  same  was  duly  abandoned 
to  the  underwriters. 

.  HaaniiUon  and  Pendhton^  for  the  defendants.  The  plain* 
tifEs  are  not  entitled  to  recover.  First,  because  the  war- 
ranty is  not  true.  Secondly,  because  the  voyage  insured 
i^a9  illegal. 
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*  On  the  firsC  fx)int,  Thd-sentenee  states  that  it  is  enemy*! 
property:  aod  even  if  not,  the  privil^e  of  neutrality  was 
&rfeited,  by  the  part  owner's  aeoepttng  a  passport  from  an- 
other oonntry,  and' sailing  itnder  the  protection  of  that  flag. 
In  the  case  of  the  VigtlanHa^  1  Bob.  Ad.  Bep.  18, 14,  15, 
Sir  WiUiam'ScaUBxpTeBaiy  lays  it  down^  that  a  vessel,  sail* 
ing  wifh  the*  pass  of  a  foreign  eoUntry,  shall  be  deemed  of 
that  country  whose  pass  she  carriesu  It  cannot  be  contend- 
ed that<  the  paper  alluded  to  was  a  clearance.  That,  aocord- 
ing  to  1  Yalin,  282,  contains  '^die  name  of  the  master,  and 
of  the  vessel,  its  tonnage  and  caiigo,  the  port  of  departure 
and  destination."  Here  blanks  are  left,  and  the  paper  bears- 
date  before  tho* arrival  of  the  vessel,  showing  it  was  made 
oat  for  her,  on  a  preconcerted  plan  of  trade  and  business. 

•On  the  second  point  It  is  only  necessary  to  look  at  the 
dates  of  the  ^act  of  Congress  and  the  transactions.  The  first 
aet  was  passed  in  June,  1796,  to  take  e£fect  on  the  first  of 
July  following ;  the  second,  on  the  9th  of  February,  1799, 
to  be  in  fcvoe  on  the  Sd  of  March  following :  both  these 
sets  require  a*  bond  to  be  given  not  to  enter  French 
ports  for  trade  tmd  *trafi)c,  nor  to  trade  there  though  [*63] 
driven  in  by  stress  of  weather.  The  Nancy  sailed 
the  12th  of  December,  1798 ;  put  into  the  Cape,  January, 
1799 :  sailed  on  the  28d  of  February  following,  and  on  the 
28d  of  April  next  the  policy  was  effected :  under  the  acta 
of  Congress,  therefore,  the  selling  her  cargo  was  illegal,  as 
even  in  cases  of  putting  into  French  ports  from  distress, 
traffic  is  forbidden. 

Hoffman  KoAiBogaHj  ibr  the  plaintiffs.  The  jury  have 
expressly  found  the  warranty  to  be  true,  and  the  inconclu* 
stveness  of  foreign  sentences(a)  is  settled  in  the  cases  of 
Vandenheuvd  v.  CHwcA,(6)  and  The  Same  against  The  Uni' 
M  Inswance  Company  of  New  York:    This,  theiefore,  is  a 

(s)  Johnson  and  Weir  y.  Ludhw,  1  CaineB'  Caa.  in  Xrr.  29 ;   Vandenhewd 
f.  Ihiied  In$,  Co.,  2  Gaines'  Oa&  in  Srr.  217. 
(6)  I  Lex  Ufir.  Am.  SftT,  S41. 
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complete  answer  to  the  first  objection.  But,  as  the 
tence  is  anibiguoaa,(a)  andassigns  as  a  cause  of  condemna* 
tion  that  which  the  law  of  nations  does  not  warrant,  it  la 
doubtful  whethej*,  in  England,  it  woold  not  be  examinable. 
1  Marsh,  on  Ins.  291, 294  Beniordi  v.  MoOeux,  Doug.  676. 
The  paper  talked  of  as  a  pass  was  merely  a  clearance  and 
passport  to  secure  against  seizure  by  French  vessels :  nor 
can  the  citation  from  Valin  be  supposed  to  be  the  obliga- 
tory form  on  &11  people,  according  to  the  positive  rule  of 
the  law  of  nationa  The  second  objection  is  of  as  little 
force  as  the  first.  The  policy  was  subscribed  by  the  de- 
fendants with  a  full  knowledge  of  the  facts  and  law. 
Though  against  a  statute  prohibiting  certain  voyages  such 
a  circumstance  could  not  pre^vail,  it  was  expected  the  un- 
derwriters would  not  have  made  it  a  ground  of  defence. 
The  distress,  however,  and  force,  which  are  stated  in  the 
special  verdict,  do  away  every  obstacle  to  a  recovery  from, 
the  pretended  illegality  of  the  voyage.  The  case  of  iUcA*. 
ardsofi  afid  otiierSjin  the  District  Court  of  New  York,  affirm- 
ed upon  an  appeal  to  the  Circuit  Court  of  the  United  States, 
was  stronger  than  the  present^  and  is  on  this  bead  a  full 
exposition  of  the  act  of  Congress  There  a  vessel  bound  to 
a  neutral  country  was  captured,  carried  into  a  French  port^ 
together  with  her  cargo,  condemned  and  sold ;  the  owner 
voluntarily  purchased  at  that  place  another  vessel,  loaded 
her  with  sugar,  and  came  to  New  York ;  she  was  seized 
and  libelled  under  this  very  act;  the  judge  of  the  District 
Court  acquitted  both  vessel  and  cargo  as  not  within  the 
spirit  of  the  statute.  This  decision,  from  its  confirmation 
in  the  Circuit  Court^  is  now  the  law  of  the  union. 

[*64]        */ter  Curiam.    It  will  be  observed  that  this  is 
the  case  of  a  special  verdict^  and  the  court  can  in- 
tend nothing  but  what  is  found  by  the  jury.[l]     This  xe> 
mark  is  an  answer  to  much  of  the  reasoning  on  both  sides^ 

(c)  See  Vase  v.  BaU,  1  Lex  Mer.  Am.  338. 

[1]  Snoard  v.  Jackaon,  8  tZow.  406;  Birckhead ▼.  J^wra,  6  Hill,  634 
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aod  rarrows  the  groands  of  discussion  to  the  following 
points: 

Ist   Whether  the  vessel  and  cargo,  although  literally 
American,  according  to  the  implied  warranty  in  the  policy 
had  forfeited  the  privilege  of  that  character,  by  accepting 
the  protection  of  a  passport  from  one  of  the  belligerent  na* 
tions? 

2d.  Whether  the  purchase  of  the  cargo  in  a  French  port 
was  within  the  prohibition  of  the  act  of  C!ongre88  of  the 
18th  June,  1798,  and  an  illegal  trade? 

As  to  the  first,  it  appears  that  the  Nancy  sailed  with  the 
usual  documents  of  an  American  vessel,  and  was  in  every 
respect  entitled  to  be  considered  as  such,  unless  the  French 
passport  which  she  received  at  St  Domingo  would  deprive 
her  of  that  privilege.  The  general  rule  by  which  to  deter- 
mine the  national  character  of  a  vessel  is  the  domicil  of  the 
owner.  In  the  present  case  the  owners  resided  in  the  state 
of  Bhode  Island.  We  admit  the  exception  to  this  rule 
where  the  vessel  navigates  under  the  flag  or  assumed  cha- 
racter of  a  country  to  which  she  does  not  belong ;  but  the 
instance  before  us,  we  apprehend,  is  not  the  case  of  a  ves- 
sel sailing  under  that  protection,  or,  as  it  is  termed  by  Sir 
WiJIiam  ScoU,  under  the  pass  of  a  different  nation ;  her 
papers  were  all  American,  except  the  one  in  question ;  she 
was  in  fact  American,  if  we  believe  the  verdict,  and  she 
professed  no  other  than  the  American  character.  The  ad- 
ditional paper  which  she  received  on  board  at  the  Cape, 
according  to  its  import.,  was  not  inconsistent  with  that  cha* 
racter  ;(a)  on  the  contrary,  she  was  therein  stated  to  be  the 
property  of  Mr.  Jenks,  merchant  at  Providence,  state  of 
Bhode  Island ;  that  paper,  accompanied  with  the  othei 
documents  she  possessed,  could  not  be  evidence  of  her  be- 
ing French  property,  or  employed  as  a  French  vessel ;  she 
had  come  from  a  French  port,  and  was  destined  to  a  Dutch 
laland,  both  of  which  were  lawful ;  and  it  was  natural,  and 
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we  believe  is  usual,  in  such. easesi •for  ves8el»  toaeek  Jiw 
protection,  and  guard  themselves  against  the  cruisers  of  lihe 
power  whose  ports  tbej  have  ivisitedj  This  paper,  uosup* 
ported  by  other  evidence  of  belligemnt  property  or  «mploy- 
ment,  could  be  received  ia  tkat  light  only;  Gon- 
[*65]  nepted  with  the  fact  that  all  ^uiteroourse  had  been 
prohibited  by  our  government  at  that  period  with 
the  Fiench  nation^  we  think  i^affordied  a.  reasonable  gKmnd 
of  suspicion ;  that  she  was  employed  in  the  service  «f  the 
French,  and  perhaps  the  risk  was  thereby  enhanced;' 'bat. 
so  &r  as  .that  fact  was  material^  the  prohibition  was  known 
to  the  underwriters  before  diey  subscribed. the  policy^  and 
they  must  have  estimated  the  inereased  danger/if  any,  that 
resulted  from  it  Of  itself,  we  think,  i^  would  afford  an 
additional  security  against  one  ^f  the  belligerent  paatiea, 
(the  French,)  and  could  not  alone  be  a  cau8e<^^capture/ or 
sufficient  to  authorize  a  detention  by  any  other  belligerents 
In  practice,  we  believe  it  is  customary  for  vessels  to*  endea- 
vor to  protect,  themselves,  by  papers  of:  thia  descraptioQ 
from  the  public  agents  of  re  very  nation  from  which 'tbey 
can  be  obtained,  and  they  have:  been>  considered  as  affiwrd- 
ing  security,  instead  of  endangemg  their  neutrality ;(^) '  -• 
In  determining  the  second  question  it  is  again  neoes 
sary  to  recur  to  the  facts  found  by  the  verdict  From  them 
it  appears  that  the  vessel  was  compelled -to  putdnto^the 
Cape  in  distress;  that  when  there  the  cargo  was  landed  fer 
the  purpose  of  repairing  her;  that  nearly  alhthe  provisiona 
were  taken  by  the  French  t  government,  which*  prohibited 
relading  any  part' of  the  cargo,  and  permitted  (to  barter 
what  was  left  for  the  prodooe  of  the  ialandonly,  and  to  dio- 
pose  of  it  in  no  other  wayf  ^  this  be  true,  they  had  no  al- 
ternative but  to  comply  with  the  terms  prescribed^  or  sac- 
rifice the  whole  of  their  property.  Their  acts  were  acts  of 
necessity  and  coercion^  and  the  law  of.*  congress  whjcix  etw- 

(a)  Therefore,  a  certificate  of  origin  from  a  French  conaal,  it  no  breach  of 
the  warranty  of  American  property.  Le  Bo/^  ▼.  Un/iM  hit,  Cb.,  1  Jdina 
Rop.  343. 
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peoded  dieeoimna?€uil  inteieaaraer'wilh'Franoe:«iid  herde- 
pendenciei^  cannot  reasonably  be  eonBtroed  to  apply  to  a 
ease  of  this  deacriptioa^.  ita  object  iiras  to  preventtan  intan 
tional  or  voluntary  traffic,  and  not  to  compel  a  sacrifioe  of 
property,  or  inflict  a  penalty  in  cases  of  distress  or  neoesaity 
That  would  be  a<  ooBstruotionvsxoasalyely  severe,  and  con- 
trary to  the  spirit  and  intent  of  the  act  On  this  point  we 
understand  a  similar  decision  has  been  made  in  the  district 
court  of  this  state,  which,  on  i^ppeal,  was  affirmed  by  Judge 
Paiarson  in  the  Circuit  Court  of  the  United  States.  We.  are^ 
therefore,  of  opinion,  on  both  points,  that  the  plainti&  are 
entitled  to  recover.(a) 

Judgment  for  the  plaintiflb. 


♦M'Gregob  againsi  LovsLANB.  [*66] 

Ths  Same  against  Arnst. 
The  Sam£  against  The  Samib 

i,  dUr  aait  brouglit^  the'sam  be  redvoed  by  a  {Mitnl '  {MVfment  bekvw  868 
doUai«<  and  »  oognovii  be  taken  ibr  sudi  residue,  luprene  ooort  ooi^  eaa- 
iMt  be  claimed. 
■Pnecio»iiatocoeiionaQOiiiolidatidD  nUek  •  •  < 

This  was  a  question  tof  practice  submitted  to  the  decision 
6f  the  court  on  the  following  statement: 

The  above  suits  were  brought  on  notes  exceeding  two 
hundred  and  fifty  dollars  each;  afterwanls  a  sum  of  monejr 
was  paid,  and  secupity  gtvea-  by  Loveland,  the  endorser, 
by  which  the  amount  was  reduced  below  260  dollars :  cog- 
wnriis  were  then  given  for  the  residue,  by  each  defendant. 
It  was  understood  at  the  time,  by  the  defendant's  attorney, 
that  the  judgments  should  carry  supreme  court  costs. 
QiKere.     May  not  the  clerk  tax  them  accordingly  ? 

(a)  Judgment  affirmed  in  tbe  oonrt  of  erroni  (1  Oainea'  Gas.  in  Error,  41,) 
Kd  in  the  aopreme  oooit  of  tbe  United  Stat^  (3  Granch,  219.) 
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Per  (Juriam,  No ;  the  plaintiff  should  have  taken  hia 
cognovit^  and  entered  his  judgment  for  a  sum  above  260  doL 
lar8,(a)  to  entitle  to  supreme  court  costs ;  they  cannot  other 
wise  be  allowed. 

Thejblhtoing  question  was  also  submitted: 

Several  suits  are  consolidiated  by  rule,  on  a  policy  of  as* 
surance ;  if  the  leading  suit  should  recover  more  than  250 
dollars,  and  the  other  suits  less,  will  the  party  be  entitled, 
by  virtue  of  the  consolidation  rule,  to  supreme  court  oobI^ 
on  the  suits  that  are  under  250  dollars? 

Per  Owriam.    We  think  not 

(a)  On  Judgpnenta  hy  conttanon  on  wammtH  of  attorney,  and  the  conditiofi 
of  the  obligation  with  interest  on  the  sum  actually  duo  shall  not  exceed  fti! 
dollars,  no  more  costs  shall  be  recovered  against  the  defnndant  than  10  dol- 
lars. On  such  judgmcnls  in  the  common  pieas,  when  no  more  than  26  dol- 
lars due,  no  coats  from  tlie  defendant:  when  more,  only  10  dollars.  Lawa 
of  N.  Y.,  vol  5,  p.  116,  sess.  30,  a  107.  The  judgment  is  said  to  be  tiM 
criterion  (in  other  cases)  to  determine,  according  to  the  rule  of  which  oooft 
the  costs  are  to  ^e  taxed.  Van  Anhoerp  v.  IngtraoU^  2  Gaines'  Bep.  107. 
That  judgment  is  not,  however,  the  amount  reco  ered,  but  the  damages  as- 
sessed, without  even  the  six  cents,  or  any  other  costs.  Van  Home  v.  Pttne, 
ib.  213;  Seaman  v.  BaUUe^  ibid,  214.  But  this  rule  does  not  apply  iu  ao- 
tions  agunst  attorneys,  who  are  always  liable  to  pay  supreme  court  costs,  (if 
the  recovery  be  above  26  dollars,)  though  he  must  bring  himself  within  tb« 
act  **to  reduce  the  laws  concerning  costs  into  one  statute,''  (1  Rev.  Law^ 
628,)  to  obtain  tliera.  Bailey's  caae^  1  Jolins.  Gas.  32.  Walth  and  aOun  t. 
Saekrider^  7  Johns.  Rep.  637.  AUter^  when  the  recovery  is  under  26  doUiia 
Jfenttm  r.  BMHurd,  6  Johns.  Rep.  332. 

[1]  Sen  New  YoHe  Code  of  Prooeednra,  TfOe  X. 
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J.  AND  S.  Watson  against  Djipeyster  &  Co. 

If  a  suit  be  oomproroised  between  the  parties,  withont  the  knowledge  Jt*  Ifat 
attomejB)  and  notliing  said  about  costs,  each  partj  paja  hia  own. 

This  and  three  other  suits,  were  commenced  against  the 
above  defendants  and  several  others,  on  a  policy  of  insur- 
ance on  the  brig  Defiance,  and  a  consolidation  rule  signed 
and  entered.  About  a  year  afterwards,  the  defendants  in 
the  above  suit  compromised  with  the  plaintiffs,  who  can- 
celled the  policy  as  to  them ;  of  this  the  defendants'  attor- 
ney  had  no  information^  nor  was  there  any  rule  to  dis- 
continue, or  other  rule  entered,  and  the  other  suits  pro- 
ceeded. 

The  principal  cause  *went  on  to  trial,  and  the  [*67] 
jury  found  a  verdict  for  the  defendants,  which 
was  acquiesced  in.  The  defendants'  attorney  thereupon 
entered  rules  for  judgment  as  in  case  of  nonsuit  in  all  the 
causes,  pursuant  to  the  consolidation  rule,  and  the  costs 
were  taxed,  and  judgment  rolls  ready  to  be  signed.  It 
was  now  submitted  to  the  court,  on  these  facts,  to  decide 
whether  the  rules  for  judgment,  and  the  judgment  for  costs 
as  in  case  of  nonsuit,  were  regular  or  not;  or  whether  they 
ought  to  be  set  aside,  as  at  the  time  of  compromise  nothing 
was  said  about  the  costs. 

Hoffmarij  as  amicus  curiae^  mentioned,  that  in  Wdttaee  v. 
Lochvett  it  had  been  decided,  if  a  party  compromise  with- 
out knowledge  of  his  attorney,  each  pays  his  own  costa 

Per  Curiam.  In  every  suit  each  party  is  supposed  to 
advance  as  his  suit  proceeds.  If  each  has  paid  costs,  and 
then  they  compromise,  the  suit  is  settled ;  for  the  transac- 
tion imports  no  further  proceeding  is  to  be  had ;  nothing 
more  than  a  simple  discontinuance  to  enter  on  record,  and 
nothing  being  said  about  costs,  each  must  pay  his  own. 

Vol.  L  is 
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Hudson  V.  Henry. 

The  parties  ought  to  have  iaformed  their  attorneys  there 
was  a  compromise. 

OpstB  cleiiied.(a) 


HuDSOK  against  Hen^it. 

ifotice  of  motion  for  judgment  as  in  case  of  nonsuit^.sent  hy  the  omu],  Js  not 
good  notioe ;  though  such  a  service  might  save  a  de&ult 

Henry  moved  for  judgment  of  nonsuit  against  the  plain- 
tiff for  not  proceeding  to  triaL  Notioe  of  the  motion  had 
been  sent  to  the  adverse  atturneji  bj  the  mail;  this  was 
relied  on  as  good  service. 

Per  Curiam.  The  service  is  insufficient.(6)[l]  A  letter 
may  miscarry,  or  the  attorney  may  be  absent  when  the 
mail  arrives,  or  not  immediately  inquire  for  letters,  though 
an  affidavit  of  a  plea  sent  by  the  mail  might  save  a 
fault.(c)     Let  the  defendant  take  nothing  by  his  motion.(d) 

Motion  refused. 


(a)  Where  a  suit  is  settled  by  the  paitios,  without  mentioning  oosls^ 
bears  his  own.  Johnston  v.  Bromna!n^  6  Johns.  Rep.  268.  A  settlement  with 
the  plaialifT  of  oven  the  cost8  is  valid,  if  made  without  notice  from  his  attor- 
ney, and  bona  fide.     The  People  v  Hixrdembergh,  8  Johns.  Rep.  335. 

(6)  For  the  modes  of  service,  see  dunes'  Prac.  21,  45.  In  addition  tn 
which,  it  has  been  ruled,  that  service  on  the  attorney^  or  bis  olerk,  while  ia 
tlie  office,  thougli  out  of  office  liours,  is  good.  Cooper  v.  CSfirr,  8  Johns. 
Rep  360.  So  on.  an  agent  in  Utica^  Chapman,  v.  .JRoftmondf  ibid.  860. 
But  observe,  on  error  firoin  the  common  pleas,  and  no  attorney  omployed, 
service  must  be  on  tlic  defendant  to  join  in  error.  CletneTU  v.  Crossmanf 
ibid.  287. 

(c)  a  F.  £ju4Uow  V.  Heycraft,  2  Cuines*  Rep.  386.  And  the  plea  will  be  pre- 
sumed to  have  l)eSri  rteeived,  unless  tlie  oontraiybe  shown.  Siafbrdv,  Cole 
A  Spalding^  l.jA[iius..Kep.  413^  But  if  a  trial  has  l»een  lost,  though  m«i&t8 
be  sworn  to,  tlie  default  will  not  be  set  aside  without  the  judgment  standing 
as  securitr.     Finton  v.  Garlick,  7  Johns.  Rep.  287. 

(d)  See  Cbfe  and  another  ads.  Siqford,  Cole.  Cns.  107.  Bs^  ads.  Paddocki 
ibid.  135. 

[1]  See  New  Yoric  Code  of  Prooedure^  ■aos.  408.  iOdt  410^  411, 411. 
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Manhattak*  Company  ixgainst  Smith,  in  castody. 

T6  an  applioatton  tor  a  wy^rpflJagg  for  nol  haTing  been  charged  on  ezeo» 
tioD,  within  three  months  after  Jadgment,  it  ia  a  good  answer,  that  tha 
defendant  haamee  iMen  ohaiged.  -,  . 

This  was  an  application  for  a  supersedeas^  for  not  being 
charged  in  execution  in  due  time,  according  to  the  act  for 
the  relief  of  debtors,,  with  respect  to  the  imprisonment  of 
their: persona   : 

The  counsel*  for  the  plaintiff  relied  on  Brantmg?utm^s 
Case,  Cole.  Caa.  42. 

The  i^CoTTRT,  withdut  hearing  any  argument  fer   [*68] 
me  defendant^ieaid,  the  authority  cited  was  oonclu* 
:  ive.(a) 

LiYiNiSuarbN,  J.,  acquiesced;  because  it  had  been  so 
tledded,  but  tonf^ssed  he'  did  not  believe  the  legislature 
intended  the  construction  put  upon  the  act  by  the  court 
ebpuld  ever  be  given  to  it.  The  rigor  of  the  practice  waa^ 
in  his  opinion,  enough  to  condemn  it,  for  he  thought  the 
n^leet  in  the  plaintiff  ought  to  accrue  to  the  advantage  of 
the  prisoner. . 

Supersedeas  refused. 


08  OASES  IN  THB  SUPRBMK  COUBl. 


Steele  ads.  Tenoent 


Steele  kt  Ux.  at  the  suit  of  Tennent. 

Strele,  and  Fuller,  his  bail,  at  the  suit  of  Tennent, 
assignee  of  the  Sheriff  of  Washington. 

iLttorney  on  being  retained  for  a  defendant,  should  examine  state  of  pro- 
ceedings; though  it  is  bat  fhir  practice  for  plaintiff's  attorney  to  disclose 
them ;  for  want  of  doing  so  in  a  suit  against  bail,  default  and  subsequent 
proceedings  in  original  suit  set  aside  on  terms. 

The  original  suit  was  trespass  quare  cJausum  fregit^  in 
which  Steele  and  his  wife  had  been  held  to  bail  under  the 
statute.(a) 

On  the  return  of  the  writ  the  plaintiff  obtained  an  assigti- 
ment  of  the  bail  bond,  upon  which  he  issued  process,  filed 
his  declaration  on  the  first  of  October,  1802,  and  entered  a 
default  the  eleventh  of  November;  on  the  17th  the  partner 
of  the  plaintiff's  attorney  received,  when  in  his  office, 
notice  of  the  retainer  of  an  attorney  on  behalf  of  the  de- 
fendants in  the  bail  bond  suit,  but  no  information  was  then 
given  of  any  default  having  been  entered.  In  January 
following  final  judgment  was  signed. 

On  the  8th  of  March,  1803,  the  attorney  for  the  defen«  !- 
ants  in  the  bail  bond  suit  was  served  with  a  notice  of 
executing  a  writ  of  inquiry(&)  in  the  original  suit ;  a  de- 
claration also  in  the  same  suit  was  then  delivered,  which 
the  plaintiff's  attorney  swore  was  merely  to  apprize  the 
defendant  of  the  nature  of  the  demand ;  but  the  attorney 
of  the  defendant  swore  it  was  served  absolutely,  not  ou 
any  condition,  and  that  he  did  not  know  of  the  entry  of 
the  default  in  the  bail  bond  suit,  or  that  any  declaration 
had  been  filed ;  that  acting  under  that  impression  he  did 
not  attend  the  execution  of  the  writ  of  inquiry,  or  apply  to 
the  court,  last  term. 

On  these  facts  the  defendant  now  moved  that  the  default 

(a)  Slst  MsTcb,  1801,  c.  102,  s.  3. 

if)  Under  s  16  of  c.  90,  of  Slst  Maroh,  1801 
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and  interlocutory  judgment  in  the  original  action,  and  all 
the  proceedings  in  the  bail  bond  suit,  be  set  aside,  and  the 
defendants. in  the  original  cause  let  in  to  plead. 

iVr  Curiam.  The  court  are  of  opinion  the  defendant's 
attorney  was  in  default  He  ought  to  have  seen 
that  the  proceedings  *in  the  suit  on  the  bail  bond  [^69] 
were  regular.  He  should  have  called  after  the 
de&ult  and  tendered  costs.  We  do  not  say  that  the  not 
lisclosing  the  entry  of  the  default  in  the  suit  against  the 
bail  amounts  to  a  surprise,  but  it  would  have  been  rather 
more  candid  to  have  mentioned  that  circumstance.  Let 
the  judgment  on  the  bail  bond  stand  as  security,  and  the 
costs  on  that  remain  also.  The  de&ult  and  subsequent 
proceedings  in  the  original  suit  to  be  set  aside  on  payment 
of  the  costs  of  entering  the  judgment  under  the  statute, 
and  executing  the  writ  of  inquiry.  The  defendant  to  plead 
hutonier  to  the  declaration  filed,  take  short  notice  of  trial, 
aid  pay  the  costs  of  this  application. 

LiViNGSiOK,  J.    I  think  the  costs  on  the  bail  bond  ought 
to  be  paid. 

Motion  as  to  setting  aside  de&ult  ana  proceedmgs  on 
original  suit 

Granted. 


LowRY  against  Lawrencb. 

Tlw  w^bg  x%  the  writ  te  the  commencement  of  the  suit^  And  cause  of  aotSon 
onnt  be  anieeedent;  if  it  appear  otherwise  on  the  tkoe  of  the  pleadinge  it 
li  fiUal  on  special  demurrer. 

On  demurrer.    The  memorandum  was: 
■    **  Be  it  rememb4jred,  that  heretofore,  to  wit,  on  the  thir4 
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Tuesday  of  Jdiy/m^Jaly«erm,  itt  tli«i  jea^iDfUiw^Lord  ooi: 
IhooHftbd  eigbt  Imildred  imdoii6,iBU^,  tsa^iWtiliiaii  Lowry, 
and  brought  into  die* said  eoa1ty'^l>lleQ*4>(tlle8^^.bi8M98rtain 
bill,"  &a 

'  The  dedarattoDr  was  on  a  biU  ^iasetota^  made  it!  1797} 
presented  fer^rooeptanoe  on  ik^  firsD  of  Oclobei^  1801/  and 
refiised,  of  which  noldoe  was^given^^  lfa«i^defeiidaii%'who, 
OQ  the  11th  of  October,  promised. 

'  To  this  th^  defeiidantdetmirred^  ftild  <«b6wed'for  oaunx, 
tbat|  ft) though  the  said  deelaraiiD& -is  tBDrtiUedioftboiterm 
of  July,'iQ  the 'year  of  our  Lord  oiieldBKia8aii<l'eigh|i  hun- 
dred and  cue,  yet  tlie  said  aevemltpfomiaea  ftodi^under- 
ttddugB  iB'the  said  4eolavatio!U4Kientioaeed,  aie:  thermh-  stated 
to  have  bton- madeon  the  eleventh: day  ibf^ October^' ia  the 
y^a^r  last  aforesaid,  whioh  «  Bubaaqiientvto  (the  time-«f  the 
exfhibiting  the  uMamiion  ot  the  i  aajd  1?ffMiaitt  against  the 
said  Andrew,  and  for  that<  it  apptom  ihj>  :tfae  said  ifasla 
vation  that  the  pretended  causes  cf  >.a6tioB:  theieinqpeeified 
had  not^  nor  had  either  of'them,  aoonied  to:  the  said 
William  at  the  time  of  the  exhibiting  his  said  bill  in  manner 
aforesaid. 

Troupf  for  the  defendant^  insisted  that,  by  the 

f*70]   practice  »of  this' Court,  the  suing  outfishei  writ  was  *the 

commencement  of  the  action ;  and  if  so,  Uie)«[eQla- 

ration  showed,  on  the  face  of  it,  no  cause.of  action  ^hen 

the  suit  was  commenced. 

Ogden,  for  the  plaintiff.  It  is  contend^  on  the  part  of 
the  defendant  that  nothing  appears  on  this  record  to  war^ 
rant  a  judgment  for  the  plaintiff. 

By  the  course  of  the  cotirt  the  JUing  of  the  bill  is  the 
eommeneement  of  1^e  aotioa-  in  a  legal  sense.(a) 
'   The  latitat  is  considered  only  bb  process. 

The  action  is  not  deemed  to  be  comin^ced<  ^litii  the  biU 

(a)  JohMim  a  qL  y.  Smiih,  2  Btirr.  960.  ,  See  Lord  Ifwiafleld's  opiiuo^ 
961.    Ibiter  t.  AmiMr,  Gowper,  464. 
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is  filed, '  tbough:  the  real  time  of  suing  out  the  latiUU  is 
allowed  to  be  -Bhown,  where  it  becomes  material;  as  to 
prevent  the  rumiing  of  the  statute  of  limitations,  &c.  If 
such  a  fiecestity  existed  in  this  case,  the  actual  time  of 
smng  •out  the  first  process  might  have  been  shown  by. plea. 
But  where  it  does  not  exist  the  fiction  of  law  will  be  pre* 
served,  and  especially  so  when  it  is  in  furtherance  of  jus* 
tice.  On  this  iDeoasion,  the  true  question,  therefore,  is^ 
when,  in  a  legal  or  technical  sense,  was  this  action  com- 
menced? This'  can  only  be  ascertained  by  showing  the 
time  of  filing  the  bilL  The  time  of  filing  the  bill  may  be 
eicamined  into  to  show  the  time  of  conmiencing  the  action. 
It  ought  to  have  been  shown  by  pleading  in  this  case.  Not 
being  shown,  the  court  are  at  liberty  to  presume  that  it 
was  after  the  cause  of  action  accrued.  The  caption  of  the 
declaration  is  matter  of  fiction,  and  not  conclusive  upon 
either  party.  If  it  be  conclusive,  all  actions  by  bill  of  pri- 
vilege; actions  against  attorneys  of  the  court;  actions 
against  absent  or  absconding  debtors,  giving  security  to 
appear  to  any  declaration  which  may  be  filed  by  the  peti- 
tioning creditor,  would  be  defeated  in  all  cases  in  which  the 
cause  of  action  accrued,  during  the  vacation  in  which  the 
declaration  is  filed.  Because,  in  all  these  cases  the  decla- 
ration is  entitled  of  the  preceding  term,  and  must  neces- 
8.Hrily  be  stated  in  the  memorandum  to  have  been  brought 
iitto  court  of  that  term.  This  doctrine  involves  no  hardship 
tipon  the  defendant;  because,  if  in  the  first  instance  process 
be  issued  before  the  cause  of' action  accrued,  a  judge  will 
discharge  on  common  bail.  So,  if  the  bill  be  filed  before 
cause  of  action  accrued,  the  actual  time  of  filing  it  may  be 
shown  and  pleaded  in  abatement  or  in  bar.  In  this  case, 
it  does  not  necessarily  follow  that  the  cause  of  action 
did  not  accrue  before  the  commencement  *of  the  [*71] 
actibn,  and  the  lime  of  that  commencement'  not 
being  shown,  the  court  are  at  liberty,  and  ought,  to  pre- 
sume it  to  have  accrued  afterwards. 

In  addition  to  this  general  reasoning  on  this  subject,  «* 
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may  be  observed  that,  in  this  instance,  the  real  cause  of 
action  is  stated  to  have  accrued  in  1797 ;  being  the  date  of 
the  bill  of  exchange  and  long  prior  to  the  issuing  of  prooess. 
It  is  the  assumption,  founded  on  that  undertaking,  which 
is  stated  to  have  been  made  in  October,  1801 ;  and  the 
time  of  the  promise  being  wholly  immaterial,  the  court  will, 
in  this  circumstance,  see  an  additional  motive  for  adopting 
the  principle  contended  for  by  the  plaintiff^ 

Per  Chiriam,  This  case  comes  before  the  court  on  de- 
murrer. It  was  an  action  of  assumpsit,  and  the  declaration 
captioned  of  July  term,  1801.  The  time  laid  in  the  decla- 
ration, at  which  the  cause  of  action  arose,  is  on  the  11th 
day  of  October,  1801.  To  this  there  is  a  special  demurrer, 
alleging  for  cause,  that  the  action  appears  from  the  decla 
ration  to  have  been  commenced  before  cause  of  action  arose. 
It  is,  we  take  it,  well  settled  that  if  the  plaintiff  cU  the  com- 
mencement  of  his  suit  had  no  cause  of  action,  a  subsequent 
right  would  not  maintain  his  action.  And  it  has  been  set- 
tled in  this  court)  in  the  case  of  OarperUer  v.  Butterjield,  that 
as  to  every  material  purpose,  the  issuing  the  writ(a)  was 
the  commencement  of  the  suit;  so  that  a  note  purchased 
by  the  defendant  after  that  time,  could  not  be  set  off  against 
the  plaintiff's  demand.(2») 

The  declaration  must  be  captioned  of  the  term  when  the 
writ  is  returned  served.  This  point  is  settled  in  the  case 
of  Smith  V.  Muller,{c)  and  it  is  there  also  determined  that 
the  plaintiff* cannot  recover  any  demand  after  the  term  when 
the  wric  is  returnable,  though  before  the  declaration  is 
actually  filed.    Justice  Buller  there  says,  according  to  the 

(a)  S.  P.  Bird  and  others  ▼.  Caritatf  1  Jobna.  Rep.  342,  and  not  cured  bj 
a  Yerdict     Choetham  v.  LewiSy  3  JohiiB.  Rep.  42. 

(6)  See  Grygier  v.  Long,  Cole.  Cas.  103,  that  if  defendant  pttt  in  bail,  and 
plead  in  duel,  he  cannot,  after  verdict,  take  advantage  of  the  writ'a  being 
■ued  out  before  caoae  of  action  arose.  If  the  arrest  be  before  debt  due,  v^ 
plication  ouglit  to  be  to  a  judge,  or  the  court,  without  putting  in  ball 

(0)  8  D.  X  E.  624. 
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ancieDt  practice  the  declaration  waa  actually  delivered  the 
same  term  the  writ  was  returned,  and  it  was  only  in  ease 
of  the  plaintiff  that  the  time  of  actual  delivery  was  en* 
largedf  but  still  it  must  be  considered  as  delivered  nuttepro 
lunc 

Upon  the  principles  of  these  authorities,  therefore,  it  must 
appear  from  the  face  of  the  declaration  in  this  cause,  and 
the  court  must  necessarily  intend  the  facts,  that  the  writ 
was  returned  in  July  term,  1801,  and  of  course  the  action, 
both  in  fact,  and  technically  speaking,  commenced 
previous  to  that  *time.  But  the  plaintiff  alleges  [*72] 
his  cause  of  action  to  have  arisen  on  the  11th  of 
October  thereafter.  We  think,  therefore,  it  appears  upon 
the  face  of  the  record  that  the  action  was  commenced  be- 
fore the  right  of  action  accrued.  The  time  of  actually  filing 
the  declaration  cannot,  as  contended  by  the  plaintiff's  coun- 
sel, be  considered  the  commencement  of  the  suit:  i^  there- 
fore, the  defendant,  by  plea,  had  put  the  fact  in  issue,  it 
would  have  been  an  immaterial  fact;  all  the  material  facts 
appear  by  the  plaintiff's  own  showing.  In  the  case  of 
Ward  V.  Iloneyivood,{a)  the  judgment  was  reversed  on  writ 
of  error,  on  the  ground  that  it  appeared  on  the  face  of  tht, 
record,  that  there  was  no  cause  of  action  when  the  suit  was 
commenced.  If  this  would  be  error  after  judgment,  ad- 
vantage may  certainly  be  taken  of  it  by  demurrer. 

We  are,  therefore,  of  opinion,  that  judgment  ought  to  be 
for  the  defendant 

Livingston,  J.  In  England  it  is  settled,  that  the  filing 
of  a  bill  or  declaration  is  to  be  regarded  for  every  essential 
purpose  as  the  commencement  of  a  suit.  Cowp.  454.  But 
ii\  Oarpenter  and  Butter/ield^  decided  by  this  court,  a  differ- 
ent rule  was  adopted.  The  issuing  of  a  writ  was  there  con- 
sidered as  the  beginning  of  an  action,  so  much  so  that  the 

(c)  Doug.  61,  thai  case  was  on  marehalaea  process,  where  the  proceed* 
iiigB  are  by  plaint;  and  in  an  Inferior  court  the  j^ini  is  as  an  original  S(¥ 
voffe  ▼.  Knight^  Leon  ^02.    See  the  obeervations  of  A^ihunt^  J.,  in  Doug.  62. 

Vou  I.  14 
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defendant  was  oot  permitted  to  set  QfTat  %inst  the  plain- 
iff 's  demand,  a  note  which  he  badobtait^  for  valuable 
oonsideration  between  the.  sealing  ^crf*  the  |  mxsese  and  the 
•Treat.  •  This  rule,  to  operate  &irly,  must  be  mutual ;  if  an 
action  begins  by  issuing  a  writ  so  as  to  depr  re  the  defends 
antfof  a  aeVoff  in  the  casemeaiioned,  neitLer  ought  the 
plaintiffs  to  recover  a  damand  not  then  due.  /iy  judgment^ 
therefore,  in  favor*  of  the  defendant  is  not  fou  \ded  on  Bri- 
tish authoritiesi  but  entirely  on  a  fermer  da  Bion  of  oui 
own.(a)[l] 

DeoMUTB  •  Ulowed* 


M'Neill's  Case. 

The  oouit  wSU  not  pronounce  judgment  on  a  prisoner  oonyicted  i    Oyer  obj 
*I>9nBikier  of  a  conspiracy,  if  the  record  of  fiis'  conviotiDn  I  e    ol  befof* 
."  them,  but  will  admit  to  bail. 

The  prisoner  bad,  together  wiitb  two  other  person  i,  been 
oonvioted  of  a  eonspiracy  at  the  last  Oy<er  and  Termii  er  for 
the  city  and  county  of  New:  York,  bat  had  not  ap|  eared 
on  his  recognizance  in  time  to  reoeive  senteuee :  he  after- 
wardscame  in,  and. was  now. brought  up,  on  his  owi  peti- 
tion,  to  have  judgment  pronounced;  but  the  ^xx>rd 
[*73]  of  *the  conviction  not  being  made  up  and  brought 
into  court,  the  bench  said  they  had  nothing  be- 
fore them  on  which  to  proceed ;  and,  therefore,  ad«  tted 
him  to  bail. 

(o^  The  lyrinciple'Of  this  deotaionis.extended  to  Justioee'  courts  In  i    Wi 
the  summons  is  held  to  be  the  commencement  of  the  suit.    Bayee  t.  Mtk 
B  Caines'  Bep.  133. 

(1]  See  the  New  York  Code  of  Procedure,  sea  99. 
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•<<  AnomnfouSb 

9ir?ioe  of  BotSoa 

The  notice  of  motion  in  this  cause  was  served  on  a  per* 
son  in  the  house  of  the  attorney,  and  where  he  kept  his 
office  £  but  held  not  ^offioienty  -aa  it  ought  to  have  been  on 
a  clerk  in;the  ofiBc&(a)[l] 


MOTLB'OgraifMtf  GlLLIKGHAlL 
flenrioe  of  notioea  on  agents  for  non-enumerated  motiona 

Nonon'may  >be' served,  on  an  agent  in  town,  on  the  first 
dajr-of  term-,  to  ^how  cause  on  the  next  day  for  non-eiui« 
merated  motiotis;  lAit  "then;  it'tnust  be  aooompanied  with 
asuiBcient^  excuse  fornot  having  been  for  the  first  day.  [2] 
If  the  excuse  be  received,  the  adverse  party  will  have  till 
next  term  to  send'ilito  the  countiy  to  his  principal,  for 
counter  affidavits.(6) 

'(a)  SmortwinUikdm  QMon^  Cola  Gas.  17.  "The  service  must  be  on  some 
peiaon  in  the  •office,  and  t)elaoging  there ;  if  nobody  is  there,  it  must  be  upon 
•ome  one  in  the  bouse  where  the  attorney  resides  or  the  office  is  kept:  and 
if  nobody  is  there;  it  may  be  l^ft  in  the  office.*' 

•^  Hie  rule  is,  thal-a  notice  ibr  any  day  in  term  is  good,  if  shown  why  it 
ms  not  for  the  first;  but  the  motion  will  be  heard  only  on  a  non-eniiQie* 
mtod  day.    2  Coines'  Bepu  S69.    FinJbwd  v.  Baas,  2  Johns.  Rep.  186L 
[1]  See  the  New  York  Code  of  Procedure,  sea  409. 
[2]  Bee  the  New  Yoik  Code  of  Procedure,  sees.  402,  410,  M  nq    Eak 
H  of  Su^me  Court 
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Brain  against  BoPELiCKa  &  SHiVERa 

Ck>iuniiflBion  to  examine  may  be  before  issue  joined.  A  rale  for  commiasioii 
suspends  the  trial  till  the  rule  be  vacated,  or  leave  to  proceed  obtained ; 
but  if  the  defendant  appear  at  the  trial,  and  examine  witnesses,  it  will  ba 
a  waiver  of  the  rale  to  vacate. 

In  this  cause  it  was  necessary  to  examine  a  witness  in  the 
Quvunnah  ;  and,  as  that  port  was  open  only  to  certain  privi- 
leged vessels,  in  April,  1802,  a  rule  for  a  commission  was 
giHuted  before  issue  joined,  to  prevent  losing  an  opportu- 
nity of  transmission  which  then  presented  itself.  No  return 
liaving  been  made,  the  cause  was  noticed  for  trial  for  the 
last  sittings  in  March,  1808,  when  the  defendant's  attorney, 
seeing  some  witnesses  in  the  court,  whose  absence,  he  fear- 
ed, might  delay  the  cause  after  the  return  of  the  commis- 
sion, appeared  and  examined  them ;  stating,  however,  the 
circumstances  of  his  case,  and  that  he  begged  to  be  consider- 
ed as  acting  without  prejudice  to  his  future  rights. 

It  was  now  moved,  on  behalf  of  the  defendant, 
[*74]     to  set  aside  the  *verdict,  with  costs ;  the  plaintiff 
having  proceeded  to  trial  without  vacating  the  rule 
for  the  commission. 

Per  Curiam .  When  a  rule  for  a  commission  has  been 
obtained,  it  suspends(a)  the  cause  till,  on  application  to  the 
court,  a  vacatur  be  ordered  and  entered,  or  leave  obtained 
to  proceed  to  trial  But  if  the  defendant  appear  and  ex- 
amine witnesses,  it  is  a  waiver  of  his  commission,  and  the 
vacatur  is  un necessary. [1]     The  motion  must  be  refused. 

Motion  denied.(6) 

(a)  But  notice  of  motion  for  judgment  as  in  case  of  non-suit  does  noi 
Brandt  v.  Barrows,  H  Gaines'  Rep.  140.     [See  n^ite  (a)  anile,  p.  4.] 

[1]  See  also  WM)  v.  Wilkie,  pwt,  153. 

{I)  A  <.x»niiiii8sioii  Ims  been  denied  where  the  affidavit  on  which  the  appl^ 
TMtion  WHts  made,  did  not  state  tlie  cause  to  be  at  issue ;  and  the  margina] 
note  is,  iliat  it  will  not  be  graiiCvd  till  after  the  cause  is  at  issuA.    Jodsmm 
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CoDWiSB,  Ludlow  k  Co.  againat  Hacker. 

Whmi  there  are  cross  canaeSi  9nd  the  plaintiff  ia  each  has  obtaioed  a  yerdict 
if  material  facts  be  omitted  in  a  case  made  by  defendant,  and  the  papers 
from  wbeDoe  they  may  be  inserted  be  in  the  hands  of  the  plaintiff,  the 
coort  will  not  older  Judgment  to  be  entered,  because  cases  have  not  been 
delivered,  and  though  the  cause  has  been  noticed,  bat  will  give  leave  to 
amend  and  perfect 

Practice  as  to  noticing  cases. 

The  plaintiffs,  in  the  sittings  of  June,  1802,  at  New 
York  as  owners  of  a  ship  of  which  the  defendant  was  captain, 
had,  in  an  action  against  him  for  deviating  from  his  orders, 
obtained  a  verdict,  subject  to  the  opinion  of  the  court,  on  a 
case  to  be  made ;  and  he  in  a  cros^  suit,  had  recovered 
against  them  a  larger  sum,  subject  to  deductions,  in  case 
the  opinion  of  the  court  should  be  against  him  as  to  certain 
items,  charged  and  allowed  by  the  jury. 

A  case  was  made  on  the  part  of  the  defendant  to  which 
the  plaintifis  proposed  amendments,  which  were  adopted ; 
the  cause  was  then  noticed  for  argument  for  the  next  Octo- 
her  term,  and  also  for  January  term  following,  in  Albany. 
But  it  was  then  recollected  that  some  material  facts  had 
been  omitted,  without  which  the  case  could  not  present  the 
only  important  question  in  the  cause.  This  was  mentioned 
to  the  plaintiffii'  attorney,  who  would  not  say  whether  he 
would  consent  to  the  amendments  or  not.  The  papers 
from  whence  they  were  to  be  drawn,  and  the  case  perfected, 
were  m  the  hands  of  the  plaintiffs'  attorney  in  New  York; 
80  that  the  case  could  not  be  completed  in  Albany.     No 


and  aihen  v.  Banaro/t,  3  Johns.  Rep.  269.  Bat  it  has  been 
said  that  a  commission  is  grantable  at  any  time  after  siiit  instituted.  Condi* 
Un  ▼.  Hari^  Cole.  Gas.  69.  Perhaps  the  rule  is.  fliat  regularly  the  appHaition 
ooglit  to  be  after  issue,  but  if  particular  and  good  reasons  be  shown,  it  may 
be  made  before.  Awmymous,  2  Caines*  Rep.  269.  Hdeldey  ▼.  Fairick  *J 
Johns.  Repi  418. 

An  issue  offiict  must  be  Joined,  or  sn  interiocutory  judgment  obtained 
bsfine  a  commiMion  can  be  issued. 
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application  was  made  to  a  judge  to  oorrect  the  amendments. 
Nor  had  cases  been  delivered. 

Hopkina  now  moved  to  set  aside  the  original  order  to 
stay  proceedings,  that  a  case  might  be  xhade^A)  lind  for 
leave  to  enter  up  judgment 

mker  resiiBted  the  applioaition,  because  the  ease  was  im- 
perfect, and  the  papers  from  whence  only  it  could  be  com* 
pleted  were  in  the  hands  of  the  plaintiff. 

Per  Ourtam,  We  must  deny  the  motion ;  because^  in.  the 
first  place,  there  were  cross  verdicts  to  nearly  the 
[*75]  same  ^amounts.  .  Secondly,  the  oases  .'were  never 
perfected,  and  it  did  not  appear  to  be  exclusively 
the  fault  of  either .(6)  Thirdly,  the  plaiqtifb'i  attorney  not 
having  denied  the  omission  of  certaia  material  fiusts^  the 
court  would  presume  they  had  appealed  on  the.  trials  and 
ought  to  be  a  part  of  the  case.  Let  the  ease  be  .perfeoted 
within  80  days.(c) 

Bopkme  prayed  costs,  insisting  he  had.  been  ngalaE.   " 

Per  Chiriam*  We  consider  that  the  plai^tiif  was  irxega* 
lar,  in  not  answering,  when  appli^  to^  whether  .be  woald 
receive  amendments  or  not. 

Motion  denied. 

The  Court  afterwards  said,  that  where. a  defendant^  at 
ter  verdict,  makes  a  case  and  notices,  for  argument^  if  he 
does  not  appear  at  the  time  when  called,  judgment  shall  go  • 

(a)  Sm  ifewibM  Ofwi  «p^  ▼.  ikB»  Cole.  CSu.  laa 

{b)  See  am  ▼.  Amme,  aiUe,  33,  a.  («X 

(c)  The  time  for  making  a  case  cannot  be  enJaiged  hjm  judge  bejond  Ihe 
Iwo  days  allowed  by  the  rule  oC  Janiiai7«  I798|  ^thmigii  be  may  tbatftt  pio- 
poping  amendments,  or  appearing  before  him.  Hombeek  v.  Zow,  Oole.  Cm. 
127.  Bnt  this  caae  is  now  onr«rrulad,  and  a  judgemaji  in  vacatioiv  holargi 
the  lime  for  making  i  case.    Bhek  y.  Brown,  9  Johjis,  Bep.  i64»  . 
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bat  when  the  plaintijET  iv^ees  a  caae  made  on  the  pa)rt  of 
the  defendant^  and  the  plaintiff  is  not  ready,  it  shall  go 
down.(a) 


Eem^ble  .^  inst  Bow^NE. 

Ul  a  poUey  on  a  vuael  mudisUul pjft  >om  wbenee «lie iflto  sail, and  atated 
to  be  there  on  a  certain  dajr,  ^^at  mnd^fnmC^  ineaa  the  daj  on  wfaioh  -tiie 
ia  mentioned  to  be  there,  and  the  po!  jy  takes  effeot  from  thenca.  It  ia 
not  neoessaiy  to  disclose  how  long  a  Tcisel  has  lain  in  port  antecedent  to 
' Jie  policy.  The  two  per  cent  dedceted  on  a  total  loss,  is,  in  case  of  disas- 
ter, a  part  of  the  prtmium. 

This  was  an  action  <mi'  an  oytn  polioy,  7,500  dollarsj'on 
iLe  ship  Helen,  ''  at  and  from  Poi..  t  Petre,  Guadaloiipe,  to 
Su  Thomas's^  beginnings  the  adventure  at,  and  from  GQada«> 
loupe,  and  to  oontinne  till  her  tu^rivul  at  St.  Thomas's  and 
there  safely  moored,''  at  a  premium  of  17  1-2  per  cent. 
The  policy  was  dated  dd  September,  1800. 

The  Helen  was  a  prize  ship,  and  bad  been  purchased 
for  Charles  Gobert,  on  the  20th  November,  1799,  whilst 

(a)  The  practice  as  to  noticing  for  argument,  oases  i.mde,  forraerlf  wns^  that 
ilie  party  entitled  to  bring  il  on  was  required  so  to  uj  in  the  next  term,  and 
on  lu8  neglect  the  opposite  p«rty  was  at  liberty  to  no*kre.  Boyt  and  Bennett 
V.  CumpbeUf  Cole.  -Gas.  128.  it  has  been  since  tnled,  that  either  party  may 
DOtioe  lor  argument,  tlie  right  to  bring  it  on  at  Um  next  term  being  equal ; 
tlierefore^  it  the  party  wliose  duty  it  .is  to  make  Qp  tlie  oases,  and  bring  on 
tlio  argument>  be  jiot  ready  to  deliver  them  to  the  benehf  when  the  cause  it 
called  on,  upon  the  notice  of  the  opposite  side,  judgment  shall  go  against 
bim.  Maicolm  ads.  Baycmi,  1  Johns.  Rep.  316.  iMt  when  n  case  is.  noticed 
so  both  stdes^  and  called  ou  first,  upon  the  notice  of  the  party  not  bound  to 
prepare  the  cases,  it  is  presumed;  the: practice  has  been,  to  wait  till  itr  bo 
called  on  upon  thp  notice  of  tlie  party  who  is  so  bound,  and  has  the  right  to 
open,  and  not  to  allow  judgment  against  him,  unlew  be  be  not  then  ready^ 
■nd  the  other  par^  is.  A  cause  noticed  and  not  lt>ogiU  en,  must  be  reio- 
tfced,  as  it  will  not  bo  oairied  over  to  the  next  term,  of  cx^ukor  Lmngiton 
r  Boger9,  p^  431.  r  t 
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lying  at  Point  Petre,  for  6,450  dollars  and  48  cents,  inclu* 
ding  commission  for  buying. 

The  defendant  received  no  other  information  from  the 
broker,  than  that  the  vessel  was  at  Guadaloupe  on  the  28ih 
of  July,  1800. 

The  declaration  contained  an  averment  that  the  insurance 
was  eflTected  on  account  of  Gobert 

The  cau^e  was  tried  before  Mr.  Justice  Livingston,  on  the 
»th  of  April,  1802. 

It  was  admitted  that  a  prior  insurance  had  been  made  at 
St  Thomas's,  on  the  same  risk,  for  6,400  dollars,  on  which 
Gobert  had  received  4,fS49  dollars  and  35  cents,  being  the 
net  sum  afler  deductmg  premium  and  commissions. 
1^*76]  *It  appeared  from  the  testimony  of  the  captain, 
who  took  charge  of  the  Helen  on  the  20th  Novem- 
ber, 1799,  and  continued  to  command  her  till  the  6th  Feb- 
ruary, 1800,  that  in  that  time  he  expended,  in  repairing 
and  other  necessaries,  1,336  dollars  and  86  cents,  including 
an  item  for  wages  in  taking  care  of  the  ship,  to  a  period  af 
ter  he  resigned  the  command ;  his  knowledge  of  the  pay 
ment,  he  said,  was  derived  from  the  information  of  the 
persons  employed  in  that  duty  :  thai  the  Helen  was  Ame* 
rican  built,  copper  bottomed,  and  would  have  been  worth, 
in  New  York,  with  an  American  register,  25,000  dollara 
During  the  time  he  remained  on  board,  there  were  occasi 
oually  sugars  and  cotton  put  on  board  her,  and  taken  out 
again  to  loud  other  vessels  at  that  place,  belonging  to  Mr. 
Gobert. 

i5rom  another  witness  it  appeared,  that  being  at  Guada- 
loupe, in  July,  1800,  he  received  orders  from  Qtjbert'a 
agent  at  St.  Thomases,  to  take  possession  of  the  Helen,  man, 
victual  her.  and  send  her  to  him  there.  That  according 
to  an  account  of  one  Brocha,  Gobert's  agent,  **  the  purchase* 
monc}^  unrigging  and  tarring,  safe  mooring  and  guarding 
the  ship,  while  at  Guadaloupe,  amounted  to  7,000  dol- 
lars. The  witness  paid  Brocha  3,000  dollars,  part  of  the 
purchase-money,  and  Brocha  told  him  Gobert  paid  biro 
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4,000  dollars."  That  some  expenditures  were  made  upon 
the  ship  before  the  witness  took  possession  of  her,  to  the 
amount  of  which  he  could  not  speak.  But  the  bill  of  dis- 
bursements for  the  ship,  "  paid  by  him  for  repairs  and  ne- 
cessaries to  get  her  despatched  on  the  voyage  from  Point 
Petre  to  St  Thomas's,  was  4,461  dollars  and  87  cents," 
amounting  in  the  whole  to  7,461  dollars  and  87  cents, 
paid  by  him. 

The  ship  sailed  from  St.  Thomas's  some  time  in  Septem- 
ber ;  the  witness  was  a  passenger ;  on  the  voyage  she  was 
captured,  carried  into  Antigua,  and  condemned  as  prize ; 
a  claim  had  been  interposed,  in  the  prosecution  of  which, 
817  pounds  11  shillings  and  8  1-2  pence,  was  expended. 
The  proportion  of  this  to  be  borne  by  the  ship  was  admit* 
ted  to  be  about  600  dollars. 

Mr.  Farrers,  an  insurance  broker  of  great  eminence,  said 
it  was  usual,  in  estimating  the  value  of  the  ship,  to 
allow  wages  advanced  *to  the  captain  and  crew,  [*77] 
(commonly  a  month's  pay,)  as  part  of  the  outfit  of 
a  vessel;  also  provisions  for  the  voyage,  and  all  other 
charges  for  things  requisite  and  proper  to  prepare  herfor  the 
voyage  insured.  That  no  expenditures  whatever,  previ- 
ous to  the  commencement  of  the  voyage,  are  charges  against 
the  insurers  on  freight.  That  some  of  the  items  in  the  ac- 
counts, in  his  opinion,  and  according  to  his  practice,  re- 
quired vouchers,  or  it  could  not  be  known  whether  they 
were  proper  or  not.  That  in  settling  losses  in  such  cases, 
voacbers  were  required  by  him. 

It  was  admitted  that  nine  livres  make  one  dollar. 

The  judge,  in  charging  the  jury,  stated,  as  the  inclina- 
tion of  his  opinion,  that  the  policy  could  not  be  considered 
as  attaching  from  the  first  purchase  of  the  ship  by  Gobert| 
at  Ouadaloupe,  but  from  the  time  some  act  was  done  to- 
vrards  equipping  for  the  voyage.  Whether,  however,  this 
viras  the  case  or  not,  and  even  to  suppose  it  to  have  attached 
at  the  time  of  such  first  purchase,  that  it  was  not  necessary 
to  disclose  to  the  underwriters  the  length  of  time  the  vessel 
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had  remained  at  Guadaloupe,  nor  that  she  had  been  iised 
as  a  storeship  at  that  place,  He  was  of  opinion  that  the 
account  of  the  first  witness  ought  to  be  laid  out  of  the 
question ;  yet,  however,  independently  of  that,  there  ap- 
peared to  be  interest  to  the  amount  insured  in  this  policy, 
beyond  the  prior  insurance. 

The  jury  found  for  the  plaintiff  a  total  loss,  without  gor 
ing  from  the  bar,  or  examining  the  accounts. 

An  application  was  now  made  to  set  aside  the  verdict, 
as  being  contrary  to  law  and  evidence,  and  grant  a  new 
trial. 

PendleUm,  for  the  defendant,  made  two  points :  firsti  vhat 
the  policy  was  void  for  concealment ;  secondly,  that  allow- 
ing it  to  be  otherwise,  the  verdict  could  not  stand,  being 
against  evidence  in  finding  a  total  loss  when  only  a  partial 
injury  had  been  sustained.  On  the  first  point  he  observed, 
that  a  contract  must  be  taken  as  it  is  worded  where  there 
is  no  ambiguity,  or  it  is  uo  contract  at  all.  In  policies  of 
assurance  **at  and  from  "  a  place,  means  first  arrival  at  that 
place.  Park,  38,(a)  and  the  cases  cited  by  Lord  Hardwiche, 
in  Motieux  v.  London  Assurance  Company^  1  Atk.  648.  It 
is  true  that  the  construction  is  not  universally  the  same. 
In  France  it  is  interpreted  to  be  from  the  time  of  sailing. 
2  Emer.  14.    But  in  England  it  is  regulated  by  special 

contract.  1  Marsh.  173.  Bird  v.  Appleton^  1 
[*78]     *Marsh.  60.     That  "  at  and  from "  mean  from  the 

first  arrival,  is  obvious  from  the  words  themselves, 
and  the  two  first  cited  authorities.  If  not  so,  when  did  the 
risk  commence?  The  judge's  opinion  would  make  a  new 
contract.  It  would  be  from  beginning  to  equip  for  this 
voyage.  But  how  is  this  to  be  ascertained  ?  The  accounts 
of  expenditure  are  without  dates :  they  can  show  nothing, 
and  this  very  circumstance  is  enough  to  throw  aside  ary 
other  inter])r station  than  the  one  contended  for;  becaU2<4 

(«)  LBigk  V.  MfUhttr, 
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if  the  commencement  of  the  risk  be  not  mentioiiedY  the  policy 
is  void.  1  Marnb.  182.  If  this  be  so,  then  there  was  a 
material  concealment  in  not  disclosiBg  the  vessel's  having 
lain  nine  months  atChiaddoupe^  and  used  during  that  time 
as  a  storesfaip,  or  the-  stay  was  H  deviation.  On  the  point 
of  coMeaknent^  it  is  settled  that  i^very  fact  not  disclosed, 
which  would  incfease  the  risk^^  is  material  and  vacates  the 
policy.  1  Marsh.  854.'  The  difference  of  premium  is  de» 
cisive  on  the  importance  of  communicating. her  stay.  At 
St.  Thomases  it  was  30  per  cent.;  here  17  1-2.  To  prove 
that  ooneeaiing  the  length  of  stay  would  vacate  the  policy, 
he  relied  on  Hodgson -yj  Bieharcbon,  1  Black.  468.  The 
stay  would  deteriorate  the  -vessel,  and  increase  the  hazard ; 
it  was,  therefore,  a  material  fact  to  be  disclosed,  and  if  so, 
whether  the  loss  was  occasioned  by  the  fact  concealed  or 
not,  was  perfectly  immaterial.  FiBis  v.  Bruion,  Park,  182. 
Seaman  v.  :fbnne*«au,  2  Str.  1188.  '  But  allowing  the  ver- 
dict not  to  be  void,  the  plaintiffs  Hre  not  entitled  to  a  total 
loss;  the  amount  insured  was  -  .  .  7,500  dollars, 
the  first  cost  of  the  vessel  was,  including  the 
commissions  and  necessary  disbursements, 
but  throwing  out  the  month's  Wages  and 
charges  previous  to  the  policy  .  .  . 
BO  that  the  whole  cannot  be  due. 


6,688  dollars, 


HamtUan,  contra.  In'thi^t  case  the  situation  and  circum* 
stance^  of  the  vessel  antecedent  to  the  orders  for  insurance 
were  perfectly  iinmatiirial,  and,  therefore,  needed  not  to 
have  been  disclosed.     The  only  effect  which  the  Helen's 

• 

stay  at  Guadaloupe  coutd  have  had,  would  have  been  to 
render  her  less  fit  for  the  voyage  insured.  That  she  was 
completely  adequate  to  its  performance,  was  a  warranty 
implied  in  this  as  in  every  other  policy.  It  is  a  settled 
principle,  that  whatever  is  warranted  against,  whether  it 
be  in  express  terms,  or  by  implication,  need  not  be  dis 
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olo8ed,(^)  and  the  reason  us  obvioua,  because  il  w, 
[*79]    *a  risk  ihe  assured  takes  on  lumseir.  :  /Pbough  the 

construction  given  to  the  words  "at,  >w(i  from?i 
could  not  be  totally  denied,  it  could  not  be  univt^rsally  lici 
ceded  to.  The  interpretation  relied  on  wsis  appliii^able  onlj; 
to  those  cases  of  insurance  where  a  vessel  was. insured  at 
and  from  a  port  io  which  she  was  going:  but  when  the  teriiia 
in  question  were  used  in  reference  to  a  vessel. iVi^  a  distant 
portj^om  whence  the  voyage  insured  was  to  have  its  incept 
tion,  the  expression  could  mean  only  from  the  time  soma 
act  was  done  towards  equipping  for  the  voyage  intended; 
at  the  utmost^  it  could  not  relate  back  farther  than  .to  the 
orders  for  insurance.  But  as  the  voyage  might,  even  after 
the  orders  given,  be  in  fact  deserted,  it  would,  perhaps,  bQ 
the  safest  interpretation,  to  say  the  policy  should  never 
attach  but  on  some  overt  act  indicatory  of  carrying  it  into 
execution.  On  the  other  point,  the  accounts  apd  the  testi- 
mony on  which  they  were  founded,  were  before  the  court, 
and  carried  their  propriety,  or  impropriety  on  their  face. 

Per  CuriaTn,    Two  questions  are  made  in  this  cause. 

li  Was  every  proper  information  given  to  the  under- 
writers? 

2.  Were  the  charges  proper  and  sufficiently  proved  ? 

On  the  first,  no  doubt  was  entertained  at  the  trial,  nor  is 
any  now.  It  was  not  necessary  to  disclose^  how.  long  the 
Helen  had  been  at  Guadaloupe,  nor  that  sh^  wa^  a  prize 
ship.  The  first  could  be  material  only  in  case  her  being 
there  antecedent  to  the  insurance  had  enh^pced  the  risk, 
and  the  latter,  in  case  of  a  warranty,  or  representation^ 
which  negatived  her  being  a  ship  of  that  description.  It 
is  of  no  importance  how  long  she  had  been  at  Guadaloupe, 
unless  the  policy  attached  from  the  moment  o^  her  arrival 
there,  although  it  might  have  been  several  years  before  it 
was  effected.     The  construction  contended  for  would  be 

# 

(a)  Bui  though  what  is  impliedly  warranted  against  need  not  be  disdoM^ 
queatiODS  relating  to  it  must  be  answered  truly. 
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onnatural.  In 'a  caae  like  this,  when  a  vessel  has  been  long 
in 'port,  previdu*  to  an  insurance,  the  risk  does  not  com- 
mence till  st'me  act  be  done  towards  equipping  her  ibr  the 
voyage,  or  oh  the  day  on  which  she  is  stated,  as  here,  to 
have  been  in  safety  in  the  port  from  which  she  was  to  sail; 
this  was  the  28th  of  July,  1800.  K  she  had  been  lost  or 
injured  before  that  day,  the  underwriters  would  not  have 
been  liable.  When  she  is  stated  to  have  been  at  Guada* 
Ioupe(a)  on  a  certain  day,  it  must  mean  that  she  was  there 
in  8afety,(&)  and  that  no  preceding  accident  was  to  be  made 
good  by  the  assurers ;  it  cannot,  therefore,  be  mate- 
rial *where  she  was  prior  to  that  day,  for  the  par-  [*80] 
ties,  by  agreement,  have  ascertained  that  the  risk 
shall  conitnence  on  the  28th  July,  1800. 

The  oth^r  question  relates  to  the  value  of  the  vessel.  In 
forming  this  valuation,  there  were  added  to  the  first  cost 
sundry  charges^  on  the  propriety  of  which  we  are  now  to 
determine.'  On  the  trial  one  account  was  rejected,  and  we 
still  think  those  charges  improper,  because  they  accrued 
prior  to  the  6th  of  February,  1800,  five  months  before  the 
policy  attached ;  but  principally  because  they  are,  with 
hardly  any  exception,  of  such  natures  as  to  have  been  oo> 
casioned  solely  by  her  stay  at  Guadaloupe,  and  such  as 

(a)  The  nde  id  England  \%  thf»t  wlwn  tlie  words  '*at  and  ttom  **  are  in  a 
policy  effect  on  a  Tonel  then  and  before  in  poFt,  the  risk  begins  from  the 
tabecribing;  when  on  a  vessel  expected  to  arrive  at  a  certain  place,  but  at 
whicfi  she  has  not  arrived,  the  risk  commences  on  the  first  arrival.  Neither 
of  these  principleSy  it  is  evident,  would  govern  here. 

ih)  If  an  insurance  be  "at  and  from"  a  foreign  port  where  a  vessel  then 
ii^  In  the  ooutse.  of  her  voyage  home,  the  ppjiey  attaches  if  she  be  in  physi- 
cal safety,  though  she  may  be  in  political  danger.  JBell  v.  BfQ,  2  Gamp.  476. 
Batif  sho  arrives  a  wreck,  and  has  never,  been  once  in  safety,  it  does  not 
Fatrmder  v.  CkmsimSy  lb.  235.  But  there  is  a  degree  of  seaworthiness  cum- 
menrarate  to  the  tisk,  which  gives  the  technical  safety  required  to  render 
the  policy  efiecaial ;  for  a  vessel  may  be  seaworthy  under  the  word  "at,*' 
i|)iUe  ond^rg^in^  repairs^ axid  when  she  would  not  be  seaworthy  "from"  her 
port  on  the  vqyage,  (Fofhea  and  another  v.  PUson^  Park,  6th  ed.,  p.  299,  n.  a^ 
and  tlie  cases  there,)  though  the  policy  be  on  her  "at  and  fhom"  her  original 
port  of  departure.    See  also  QarriguM  v.  Ctoe^  1  Binney,  694« 
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gave  DO  perxoaneat  valujato  the  vesseL  They  consist  (ex- 
cept one  anchor)  oi^  provisions,  which. must. have  been  con 
snoied  while  the  vessel  was  u^ecl  a§  ^  stor^ip,  aocl  of  .wage^ 
and  other  disbjoxsements^  which  become  iiepeaaary>  by.  such 
stay,  and  ought  not  to  swell  the  ooaiptttatioa  whea  we  are 
ascertaining  her  worth. 

To  the  other  account  it  is  objected  that/. the tifiniw  are 
neither  proper  oxor  well  proved.  As  to.  ihe)  proof,  the  wit- 
ness says,  .*'The  bill-of  idisbursexnents  for  the'fihip  jxitSi  by 
him  for  repairs. and  necessaries  to  get  tJbl^  ahip«4espatched 
on  the  voyage.i^om. Point  Petre  to  St.  Thomas's^  amounted 
to.  4^461  dollars,  as  per  account  (A)  annexed*"  There  is 
nothing  of  |ieansay in  this;. Jia paid  the  money  bimseliC  and 
states  on  what  account  What  be  heard  related  only  to 
the  purchase  money,  not ,  to.  what  was  paid  fpr. repairs;  it 
is  true  there  is.  no. date  .to  this  account,. but  it. is  a  &ir  de* 
duction,  from  the  deposition  of  Pavis,  that,  all  these  ex- 
poises  were  incurred  after  be. took  possession  of  her,. which 
was  in  July,  1800 :  for  he  expressly  ^tatea^  that  be  cannot 
say  what  expenditures  took  place  £^6  AavukI  oama  to  hit 
hands.  The  pippriety  of  many  of  these  charges  against  an 
underwriter  on.  the  vessel  is  also  denied.  If  J^hese  be  de- 
ducted, there  will  still  remain  a  sum  large  enough  tto  enti* 
tie  the  plaintiff  to  retain  his  verdict.  It  is  admitted  that  in 
estimating  the.  value  of  a  vessel,  it  is  usual  taaJlow  a  month^a 
pay  advanced  to  the  captain  and  crew,  provisions  for  the 
voyage,  and  all  other  charges  for  articles  necessary  to  pre- 
pare her  for  it  The  counsel  will  be  furnished  with  an  esti- 
mate of  the  court  according  to  this  opinion,  in  which  the 
deductions  must  be  regarded  as  liberal  as  they  respect  the 

underwriters.  ^ 

[*81]        ^Upon  the  whole,  we  are  satisfied  that  the  first 

cost  of  the,  vessel,  and  the  expenses  x^f.sacb.repaiFS 
and  outfits  as  are  properly  chargeable  i^inst*  the  under* 
writers  on  her,  are  fully  equal  to  the  sums  covered  by  the 
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two  policies,  and  that  therefore,  a  new  trial  ought  not  to  bf 
granted. 

New  trial  refused. 


By  a  statemeat  which  was  read,  as  forming  a  part 
of  the  opinion  of  the  courts  the  value  of  the  Helen  was  thus 
e8timated.(a) 

Dollars. 

The  Helen  cost 6,450  48 

There  was  received  on  a  prior  policy        •        4,349  85 


This  leaves  of  her  first  cost  for  this  policy         2,101  18 
To  this  must  be  added  the  following      Livres.    Dollars. 

items  of  the  account  (A) : 
The  hire  of  sundry  hands  for  rigging 

and  ballasting,  &c. 
Old  cordage 

Do.  680,  an  anchor,  540, 
fPlank,  81,  cai-penters,  540, 
Beef  and  pork,  864,  cable,  2,070, 
Cordage  bought  at  vendue   • 
Caulking  the  long  boat 
Bill  for  plank 

Blacksmith's  bill,  474,  caulker's,  756 
Two  bills  for  crockery  for  cabin,  540,  and 

198       .        .        .        .        . 
Paid  for  a  boat     . 
X^  topgallant-sail  and  some  others 
Two  spars,  889,  cooper,  270 
Shipchandler        .... 


7,020 

860 

1,170 

1,421 

2,984 

1,440 

180 

74 

1,280 

788 
576 

2,142 
657 

2,994 


(a)  The  value  of  a  ship  is  what  she  may  be  worth  at  the  timeof  safling  cm 
the  Toyage  icsared)  indoding  repairs,  yalue  of  her  fVimiture,  provisions  and 
Bio^  a,  money  advanced  to  tlie  sailors,  and  every  expense  of  outfit,  adding 
the  premium  of  insurance.  Marsh.  628,  last  ed.  Agreeably  to  the  a>ove 
rule  the  estimate  in  the  case  was  made,  which,  in  order  to  be  as  ezplici  oi 
this  sabjecl  as  possible,  is  Uieerte:  at  length. 
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Carpenter's  bill,  water,  &a            .        . 

594 

Wages  to  captain,  &c.,  advanced 

8,672 

27,202 

Commissions  at  6  per  cent.    • 

1,861 

« 

9  livres  —  to  one  dollar 

3,178  00 

[*82]    *Add  also  premium  of  insurance  on 

second  policy  for  dollars  7,500 

• 

1,812  50 

Commissions  on  do.  at  5  per  cent. 

• 

65  62 

Expenses  of  reclaiming  her  after  capture 

• 

• 

200  00 

6,852  25 

A  mistake  in  adding  the  items  marked  X 

• 

44  00 

Interest  as  usual  on  this  sum  after  deduct- 

ing 2  per  cent. 

• 

187  98 

6,753  82 
The  two  per  cent,  which,  by  contract  of  the  parties,  are 
to  be  deducted  in  case  of  loss,  we  regard  as  part  of  the  con- 
sideration for  the  insurance,  or  as  so  much  additional  pre- 
mium in  the  event  of  a  disaster.  To  add  it,  therefore,  to 
the  valuation  would  be  a  violation  of  this  agreement.  The 
passages  referred  to  in  Wesket  only  show  how  an  insurance 
ought  to  be  made  to  be  completely  covered,  not  that  two 
per  cent,  of  the  value  shall  not  be  retained  where  it  is  so 
stipulated.  He  admits  this  was  formerly  the  practice  in 
England,  but  the  policies  there  do  not  now  contain  this 
clause :  on  the  whole,  we  think  two  per  cent,  must  be  de- 
ducted from  the  preceding  valuation  and  interest  calcu^ 
lated  on  the  balance,  to  wit,  on  the  sum  of  dollars 
8,768  82. 

Mistake  of  dollars  88  88  in  the  item  marked  f  makes 
the  true  sum  dollars  6,669  44. 
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Jackson,  ex  dem.  Potter  and  others,  agamsi  Hubbarp. 

Hiider  the  act  of  tbo  8tb  Jannaiy,  1794,  for  registering  deeds  of  mQitaij 
.  lands,  Ac.,  a  prior  deed  not  deposited  in  the  clerk's  office  is  void  against  % 
subsequent  purchaser,  for  a  bona  fide  conaideratiou,  whoee  deed  is  de- 
posited. 

Ejectment  to  recover  lot  No.  49,  ia  TuUy,  in  the  county 
of  Onondaga. 

From  the  case  made,  and  submitted  to  the  court,  without 
argument,  it  appeared  that  the  lessors  of  the  plaintiff  and 
the  defendant  derived  title  from  the  same  patentee ;  and 
the  only  question  was,  whether,  under  the  act  of  the  8th 
of  January,  1794,  for  registering  deeds  and  conveyances 
relating  to  military  bounty  lands,  the  deed,  under  which 
the  defendant  held,  though  subsequent  in  date  to  that  by 
which  the  lessors  of  the  plainti£f  claimed,  hut  first  deposited 
with  the  clerk  in  Albany,  should  be  preferred  to  that  of 
the  lessors,  which  had,  before  the  passing  of  the  act,  been 
recorded  in  the  Secretary's  office,  but  was  not  deposited 
with  the  clerk  in  Albany,  till  after  the  d^positioa  with 
him,  of  that  by  virtue  of  which  the  defendant  was  in  pos- 
session. 

*Pcr  Curiam.  Both  parties  are  fair  purchasers  [*88] 
of  a  lot  of  military  bounty  land.  The  deed  under 
which  the  lessor  of  the  plaintiff  claims  is  prior  in  date,  and 
was  on  record  in  the  secretary's  office  previous  to  the  pass- 
ing  of  the  act  requiring  ull  such  deeds  by  a  certain  day  to 
be  dqposited  with  the  clerk  of  the  county  of  Albany,  and 
declaring  such  as  should  not  be  deposited,  void  as  to  sub- 
Mquent  purchasers,  for  valuable  consideration,  who  should 
so  deposit  their  deeds.  The  defendant's  deed  was  so  depo* 
sited.  The  deed  from  the  first  purchaser  to  the  lessor  of 
the  plaintiff,  together  with  the  power  of  attorney  under 
which  it  was  executed,  was  also  duly  deposited,  agreeable 
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to  the  act ;  and  the  question  which  the  parties  have  made 
is,  whether  such  recording  in  the  secretary's  office  is 
[*84]  to  *be  considered  as  notice,  and  thus  satisfying  the 
principal  object  of  the  act.  We  think  it  does  not 
It  was  not  the  design  of  the  legislature  to  direct  a  mere 
registry  of  such  deeds  for  the  purpose  of  enabling  the  pur- 
chasers to  examine  a  fair  deduction  of  title.  But  the  object 
of  the  act  declared  to  be,  is,  the  prevention  of  frauds,  by 
facilitating  the  means  of  discovering  forgeries.  Now  the 
examination  of  a  mere  record  could  not  conduce  to  tbif 
end.  Nothing  short  of  an  inspection  of  the  original  would, 
in  many  cases,  answer  the  purpose ;  particularly  where  the 
forgery  consisted  in  antedating  the  deed ;  and  this  species 
of  forgery,  we  may  infer  from  the  act,  which  particularly 
alludes  to  ity  was  probably  the  most  frequent 
We  are  of  opinion,  that 

Judgment  be  for  the  defendant(a) 


Vandyck  against  Van  Beuren  and  VosBima. 

Where  a  conveyance  might  have  been  claimed,  and  poasenion  baa  gone 
witli  tlie  right  to  claim,  a  deed  will,  after  60  jeani,  be  presumed.  A  sole 
possession  under  claim  of  right  for  forty  years  by  one  tenant  in  oommoo 
amounts  to  an  ouster.  The  word  "  desiro"  in  a  will  raises  a  trust,  where 
the  objects  of  that  desire  are  spedfled. 

This  was  an  action  of  trespass  quare  dausumjregii^  for 

(a)  A  title  under  a  deed  of  1796,  not  proved  and  reoordt.  \  till  1861,  was 
defeated  by  a  deed  of  1804,  but  duly  recorded  in  1806.  Jackaon  y.  Oimm 
mndtfOmra^  8  Johns.  Rep.  137. 

As  to  ouster  and  adverse  possession  as  between  tenants  in  oommon,  tee 
BtiOer  ▼.  PMps,  17  Wend.  642;  Jackaon  ▼.  TitbUa,  9  Cow.  241;  /ocfcson  ▼. 
WhiUeck,  6  Cow.  632.  See  also,  as  to  presumption  of  grants,  Jadsaim  ▼• 
JtftZfer,  6  Wend  228;  Moore  v.  Jackaon,  4  Wend.  68;  Jackaon  v.  RwatSL,  A 
Wend.  453 ;  Jackaon  v.  Vinceni,  4  Wend.  633 ;  Doe  v.  WaJHtar,  8  Wend.  109 
fttonter  t.  Jadsmm,  2  Wend.  13 ;  Jackaon  y.  Maaidm^  2  Wend.  367. 
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entering  and  cutting  wood  in  five  several  lots,  iu  Do 
Brayn -B  patent^  in  the  oounty  of  Columbia.  The  plea  was, 
not  guilty,  with  notice  that  the  .defendants  were  tenants  in 
oomnK>n  of  the  lod  in  qutbus^  and  were  seised  in  fee  of  a 
ninth  part  thereof  The  cause  had  becD  first  tried  before 
Lewis,  .Ch.  J.,  at  a  dreuit  court  in  Columbia  county,  on  the 
25th  June,  IttOO.    The  facts  were  briefly  these : 

Stcpiianus  Van  Alen,  by  his  will  of  the  17th  May,  1740, 
devised  uiilsrafia^  as  fi»llows:  ^^Item.  I  give  and  bequeath 
unto  my  sons  Cornelius,  Jacobus,  and-Ephraim,  all  my 
land,  or  share  thai  I  have  in  .the  patent  called  the  Bruyn'a 
palent,  lying  within  the  bounds  of  £inderhook  patent,  with 
all' the  privileges,  heceditamenta,  and  appurtenances  there- 
unto  belonging,  or  in  any  wise  appertaining,  unto  them  my 
aaid  sons  Cornelius,  &a,  and  to  their  heirs  and  assigns  for 
ever,  each  one  equal  third  part  thereof,  the  whole  into 
three  equal  parts  to  be  divided,  tmA  a  proviso  and  restriction, 
that  they,  my  said  sons  Cornelius,  &c.,  do  pay,  or  cause  to 
be  paid  therefor,  unto  my  daughters  Hyletje,  Elbertie, 
Jannettie,  Chrii»tin%  my  granddaughter  Maria,(a) 
and  their  ^respective  heirs  and  assigns,  each  the  just  [*86] 
and  full  sum  of  12  pounds  and  10  shillings,  current 
money,  within  the  time  and  space  of  six  years  next  after 
my  wife's  decease  or  remarriage,  in  six  even  distinct  pay« 
ments,  every  year,  to  each  the  just  and  equal  sixth  part  of 
the  said  12  pounds  10  shillings  aforesaid. 

"I  desire(b)  my   three    sons  Cornelius,    Jacobus,   and 

^  She  waa  tiie  daug^iter  of  the  teatator'B  eldest  sod,  Lawrence. 
.  ^b)  Where  the  property  and  tliepersont  or  object  of  the  bouuty,  are  deaigr- 
tet^  a  speddc  form  of  words  is  not  necessary  to  create  a  trust  Therefore^ 
**^  will  aud  desire;  desire  and  request;  desire ;  it  is  my  dying  request;"  raiaa 
»tr«st  Venum  t.  Vennon,  Amb.  4;  Nowlan  v.  NdUgan^  1  Bro.  G.  R.  489: 
Pierwn  ▼,  Gwnet,  2  Bro.  G.  R.  38,  226.  So  *' hoping."  Jiichardson  yr, 
Ohapman^  5  Bro.  P.  R.  400.  So  "  not  doubting."  Masaey  y.  Sherman^ 
Amb.  §20;  WynnAY.  Maaokina,  1  Bro.  0.  R.  179.  So  "recommend,"  where 
the  testator  may  command.  MaHsn  r.  Keighly.  2  Yea  jun.  333;  IM  Attorney^ 
ikmmvi  ^  Dovif,  9  Yes.  jun.  54S.  See  ibid  319,  e^  Mg.  So  if  the  persons 
lotended  be  so  described  that  the  law  can  ascertain  them,  though  not  sp^ 
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E[)hruim,  thut  in  case  any  of  my  daughters  above  men* 
.  tioned  should  be  inclined  to  purchase  of  them  the  land  in 
the  Bruyn's  patent,  (here  above  bequeathed  to  them)  for  a 
living  for  herself  and  fiimily,  that  then  they  let  such  of  my 
daughters  have  it  at  the  same  price  they  had  it  for." 

Jacobus  and  Ephraim  died. without  issue:  Cornelius  left 
a  son,  Stephen,  who  had  a  son,  Cornelius,  each  of  which 
sons  was  the  eldest  in  succession. 

In  1752,  a  division  of  the  lands  in  Bruyn's  patent  was 
laid  out,  by  one  Bleeker,  and  from  that  time  to  the  time 
of  bringing  of  the  action,  possec^sion  was  proved  by  the 
plaintiffs  in  themselves  and  those  under  whom  they  claimied 
from  Hyletje,  the  first  possessor,  who  intermarried  with 
Arent  Van  Dyck. 

The  plaintifis,  in  support  of  their  action,  offered  proof  of 
an  application  from  Hyletje  to  Cornelius  Van  Alen  for  the 
purchase  of  the  lands  in  question,  and  also  a  release  and 
quitclaim  from  Stephanus  Van  Dyck,  son  and  heir  of 
Hyletje  and  Arent,  to  the  plaintiffs  then  in  possession. 

l^he  judge  refused  to  admit,  either  the  one  or  the  other. 

The  defendants  claimed  under  a  conveyance  by  lease 
and  release  from  Maria,  the  granddaughter,  who  had  mar* 
ried    one    Herkemer;    but    had   constantly  resided    out 


flkviUy  oamed,  as.**i«lflioii8»  kiadfed."*  BwaaoM  Um  Hatata  of  dntribotioM 
Cfliunierat««  Uioae  held  ia  Uw  lo  be  beneficiaUj  related.  Bardmgt  t.  Glifu^ 
1  Atk  4t>^  and  tiie  cwaes  there.  I\amer  t.  ScrOA^  8  Tin.  Abr.  289.  So 
**  de«wfivUiit!!(.**  for  tli^jr  metta  heira.  Orwie^  y.  <7iar^  Aaib.  39T.  8o 
'  leejceQd«nt»  Uxing  accira  pUce.**  Ibid.  Bat  **aB  deocendants**  is  tow 
g<ei)ecal  Si^  ts  **cor.unuing  tlie  bequ»l  ia  tiie  fcmily.*  Batrlamdr.  IV^ 
1  Bnx  0.  It  142,  So  when  Ute  bequest  is  ''of  wiuift  ahaU  be  left"  aaer  a 
deTVML  Pkfkf^j%  V.  fUik>^,  3  Tea.  jun.  T.  I^ter  denaioos  lore  gii 
Ae  w\>rd  "fimxly"  the  same  €v«$tractioo  as  *^relatioa&*  tV**ry»T. 
•  yc«L  Jan.  S:::^.  In  JtLe^yA  t.  Btnm,  5  T«a  jon.  159.  H  vm  tfaoi^l 
Jker  ir.;g\.t  tn. '  ;d\'>  .i  t  uslvtnd  or  vi^.  Bat  at  law,  a  deiise  ia  awieliai^  bj 
Ike  word  *^  &t*.  'y~  was  held  t\^Hi  for  uncettaintT.  Dt  r.  JtumrUtt,  3 
1T3.  It  >rv':\i  t^^  **  .£$ikv  to  the  reader  net  to  Itftr  hua  to  Mr. 
ai4e  to  AiUVv  T.  i\.^»W.  Pw.  Ch  Jt^  tOl. 

J^vn<^  T    1  .sJH^  9  Mk^    lS^az>l  C^aJjIbT.  CMi^wftrai 
«r«*^  t;^*  «i«j\v  d^vc:$xtt$  are  act  law. 
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of  the  limits  of  the  United  ^States,  and  after  the    [^86] 
deatli  of  her  husband  made  the  conveyance  relied 
on.    The  admission  of  this  conveyance,  as  testimony,  wus 
resisted  by  the  plaintifb'  oounsel  on  three  grounds: 

1st.  That  the  plaintifb  had  given  sufficient  evidence  of 
absolute  exclusive  possession  of  the  premises  pretended  to 
be  conveyed  to  the  defendants;  2dly.  That  this  possession 
amounted  to  an  actual  ouster,  even  upon  the  supposition 
that  a  tenancy  in  common  was  created  by  the  said  will : 
8dly.  That  supposing  Maria. Herkemer  could  be  considered 
as  a  tenant  in  common,  yet  she  had  only  a  right  of  entry 
which  is  not  assignable,  and  this  being  the  case,  it  contra* 
vened  the  statute  made  to  prevent  maintenance. 

The  objections  were  overruled. 

No  evidence  was  given  of  the  payment  of  the  sum  of 
12^  lOf.  to  any  of  the  daughters,  or  to  Maria. 

The  judge  charged  the  law  to  be  in  favor  of  the  defend- 
ants, in  consequence  of  which  a  verdict  was  given  for  them. 

On  a  motion  for  a  new  trial  in  April  term,  1801,  it  was  so 
ordered;  and  the  cause  being  heard  before  Mr.  Justice 
Baddiff^  on  the  6th  of  October,  1801,  a  verdict  was,  on  his 
charge,  rendered  for  the  plaintiff. 

A  motion  was  made  to  set  aside  this  also,  and  grant  a 
new  trial. 

The  fiicts  were  substantially  the  same  as  in  the  former 
cause,  and  the  additional  circumstances  are  noticed  in  the 
decision  of  the  court^  which  was  now  delivered,  the  cause 
having  been  argued  at  a  fonner  term. 

Per  Ouriam,  On  the  trial  it  was  proved  by  the  plaintifis 
that  they  did  then,  and  for  about  twenty  years  preceding, 
had  lived  on  De  Bruyn's  patent;  that  they  had  a  house  and 
orchard  and  28  acres  adjoining  the  same,  as  early  as  20 
years  preceding,  and  that  they  held  other  parcels  of  land ; 
that  the  patent  was  divided,  in  1798,  and  the  plainti£&  then 
took  actual  possession  of  the  loci  inquibua^  which  were  \\\v 
cleared  wood  lots^  and  that  the  defendants  had  cut  \v(mk' 
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in  some  of  them;  that  in  1796,  the  plaintiffii  had  leacBed 
parts  of  the  lots  contained  in  the  declaration;  that  the 
plainti£&  claimed  the  whole  of  the  lands  in  De  BruynVi 
patent,  under  the  will  of  Stephmnus^Yan  Alen;  that  their 
mother  was  Hyletje,  a  daughter  of  Stephonus /Yan  Alen; 

that  in  1761,  or  in  1762,  she  lived  where  the  plains 
[*87]    tifib  now  do  on  the  patent,  and  the  ^plaintiffs  then 

lived  with  her ;  that  the  land  near  the  house  was 
then  cleared ;  that  Hyletje  died  in  1767,  and  other  parbels 
were  cleared  by  that  time,  or  at  least  by  1772 ;  that  one 
piece  was  cleared  in  1761,  and  then  in  possession  of  the 
plaintiffs ;  that  Stephen  Van  Alen,  the  testator,  had  a  son 
Cornelius  who  had  a  son  Stephen,  who  had  a  son  Cornelius^ 
each  of  whom  was  the  eldest  son  in  succc^ion. 

On  the  part  of  the  defendants,  the  will  of  Stephanus  Yan 
Alen  was  produced,  bearing  date  the  17tfa  of  May,  1740. 
It  was  proved  that  the  testator  left  three  sons,  and  that  two 
of  them  died  above  fifty  years  ago  without  issue;  that 
Maria  was  the  daughter  of  Lawrence,  the  eldest  son  of 
Stephanus,  and  who  died  in  the  lifetime  of  his  &ther ;  that 
Maria  married,  at  the  age  of  20,  orte  Herkemer,  and  in 
1776  or  1777  went  to  Canada  to  her  husband;  that  her 
husband  died  in  1796,  and  that  ever  since  9he  resided  in 
Canada.  The  defendants  then  offered  a  deed  to  them  from 
Maria  Herkemer,  dated  January  8,  1800,  but  this  was 
overruled ;  that  the  defendants  further  proved,  that  in 
1799,  the  son  of  Maria  Herkemer  offered  the  premises  for 
sale  to  the  plaintiffs  for  lOOZ. ;  that  the  plaintiffs  offered  a 
price,  but  no  bargain  was  concluded;  that  a  few  days  after, 
one  of  the  plaintiffs  admitted  that  Maria  Herkemer  was 
neir  to  one  ninth  of  his  land,  the  deed  was  then  offered 
again,  and  rejected;  the  defendants  further  proved,  that 
in  1761  or  1762,  on  a  division  of  part  of  De  Bruyn's  patent^ 
and  which  was  after  the  death  of  Stephanus,  his  eldest  «oq 
Cornelius  acted  as  agent  for  the  share  of  Stepbainu,  and 
claimed,  besides  his  own  share  under: Us  iather'S  will,  one 
third  of  the  two  shares  of  his  two  brotheis  who  were  dead; 
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that  Henry  Van  Djck  claimed  a  ninth  part  of  the  patent, 
and  that  nyletje,  and  the  plaintifb  after  her,  claimed  the 
whole  share  of  StephanuB ;  that  about  that  time  Gomeliua 
took  possession  of  part^  and  pieiid  four  ninths  of  the  costs 
of  an  ejectment  suit  in  defending  the  land,  and  that  the 
plainti£&  paid  five  ninths  of  the  costs ;  that  on  the  division 
of  the  patent,  in  1798,  the  share  of  Stephanus  was  desig- 
nated as  laid  out  for  his  representatives.  It  was  further 
pioved  that  the  plaintifib  had  offered  100/.  for  Maria 
Herkemer's  share,  and  one  of  the  plaintiffs  said  Maria  had 
a  right  to  money,  and  not  land  by  the  will;  that  at  another 
time  (about  4  years  ago)  one  of  the  plaintifis  con- 
fessed he  meant  to  buy  a  part  of  the  premises  of  ^Mrs.  [*88] 
Herkemer ;  that  Cornelius  Yan  Alen,  the  son  of 
Stephen,  who  was  the  son  of  Cornelius,  had  for  many  years 
aninterruptedly  cut  wood  in  several  of  the  lots  mentioned 
in  the  narration,  and  that  as  well  before  as  since  the  divi- 
sion in  1703;  and  that  he^  for  several  years  past,  had  in 
possession,  and  still  has,  two  pieces  of  land  in  the  land 
allotted  to  the  share  of  Stephanus  Van  Alen :  the  deed  of 
Mrs.  Herkemer  was  again  offered  and  refused,  and  a  ver- 
dict taken  for  the  plaintiffs. 

It  appears  by  the  will  of  Stephanus  Van  Allen,(a)  refer- 
red to  in  the  case,  that  he  gave  to  his  '*  three  sons,  to  wit, 
Cornelius,  Jacobus  and  Ephraim,  and  their  heirs,  cUl  his 
hiuds  or  share  in  the  De  Bruyn's^ofew^  each  an  equal  third 
l)art,  with  a  proviso  or  restriction  that  they  should  pay  to 
his  daughters  Hyletje,  Elbertie,  Jannettie  and  Christina^ 
and  to  his  granddaught.r  Maria,  (daughter  of  his  deceased 
son  Lawrence,)  each  1221  10««  in  six  equal  payments:  and 
that  if  any  of  the  said  children,  or  the  grandchild,  should 
die  under  age,  or  without  issue,  the  portion  of  such  child 
or  grandchild  to  be  divided  equally  among  the  survivors:" 
the  testator  further  desired  his  said  three  sons,  "  that  in  caso 
any  of  his  said  daughters  should  be  inclined  to  purchase 

(a)  He  daimed  one-nlDth  of  the  patent  amounti  ig  to  900  acres^  oLiet? 
floe  land. 
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of  them  the  land  in  De  Bruyri^s  patent  for  a  living  for  hei^ 
self  and  family,  that  then  they  let  such  of  his  daughten 
have  it  at  the  same  price  they  had  it  for." 

This  controversy,  upon  a  statement  of  facts  substantia 
ally  the  same  with  that  in  the  present  case,  was  formerly 
brought  into  view  before  this  court,  and  received  a  decision 
in  April  term,  1801.  It  came  before  the  court  upon  a  mo* 
tion  for  a  new  trial  for  misdirection  of  the  judge,  who  had 
charged  the  jury  that  the  law  was  with  f  he  defendants,  and 
who  had  admitted  the  deed  of  Maria  Herkemer.  A  new 
trial  was  awarded  by  the  court,  and  it  is  in  consequence 
of  such  new  trial  that  the  present  application  is  made. 

In  the  former  case  it  appeared  that  the  plaintiff  claimed 
the  loci,  in  quibus  as  sons  of  Hyletje,  the  eldest  daughter  of 
Stephanus  Van  Alen ;  that  the  defandants  claimed  under 
the  recent  deed  of  the  widow  Herkemer,  and  that  her  right 
arose  under  the  will,  she  having  survived  the  two 
[*89]  sons  of  the  testator,  *bqthof  whom  had  died  with- 
out issue  55  years  before  the  trial,  when  her  right 
accrued,  and  that  she  claimed  an  undivided  sixth  part  of 
two  third  parts  of  the  testator's  interest  in  the  patent. 

The  Court  then  decided, 

1.  That  a  deed  from  Cornelius  to  his  sister  Hyletje 
might  be  presumed  from  her  entry  fifty  years  before,  and 
uninterrupted  possession  in  her  children  since,  according  to 
Vie  nature  and  situation  of  the  land;  and  that  this  presump- 
tion was  the  more  readily  to  be  made  since  she  had  a  right 
by  the  will  to  claim  a  deed,  and  had  intimated  her  wish 
accordingly.(a) 

2.  That  if  this  was  not  so,  yet  that  the  deed  of  the  wi- 
dow Herkemer  was  void,  for  she  being  out  of  possession, 
and  no  demand  or  claim  by  her  husband  or  her  for  forty- 
two  years  after  she  came  of  age,  the  jury  ought  to  have  been 
directed  tQpr&iurae  an  ouster^  and  that  if  ousted,  she  could 
not  convey .(6)    The  case  in  1  Leon.  166.(c)  was  referred 

(•)  S  DamC  156,  169.  (i)  Cowp.  217.         (c)  SlyrigU  A  Pag^9 
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to  as  proving  that  ti  feme  covert^  whilst  y^6  covert^  might  be 
disseised,  so  as  to  render  her  deed  before  re-entry  main* 
tenance.  The  first  inquiry  that  naturally  arises  in  this 
case  is,  whether  there  be  any  change  in  the  fiicts  sufficient 
to  change  the  conclusions  of  law  that  were  drawn  in  the 
former  case  ? 

1.  With  respect  to  the  presumption  that  Hyletje  received 
a  deed  from  her  brother  Cornelius,  the  same  facts  are  here 
to  warrant  it. 

It  appears  that  by  the  will  of  her  father,  an  election  was 
given  to  any  of  the  daughters  to  purchase  the  premises, 
and  a  trust  was  raised  in  the  will  for  that  purpose ;  that 
Hyletje  entered  upon  the  premises  with  her  children  as 
early  as  1751,  or  1752,  and  after  her  father's  death,  and 
claimed  the  whole  share  of  Stephanus ;  that  she  contiued 
in  possession  till  her  death  in  1767,  and  that  her  sons  have 
remained  in  possession  of  the  loci  in  quibus  down  to  the 
present  day,  and  have  also  claimed  the  whole  share  of  the 
testator ;  that  this  entry  and  possession  of  Hyletje  must 
have  been  with  the  knowledge  and  assent  of  the  other  child* 
ren,  and  have  passed  under  their  eye,  for  it  appears  that 
on  the  division  of  the  patent  in  1751,  or  1752,  Cornelius, 
the  son  of  the  testator,  was  present  and  claimed  the  whole 
of  his  father's  share,  and  took  posses^sion  of  part ;  that  this 
possession  must  soon  thereafter  have  been  abandoned,  since 
we  find  within  the  same  year  Hyletje  in  possession, 
*and  this  claim  must  soon  thereafter  have  ceased,  [*90] 
since  we  hear  no  more  of  it,  and  the  claim  of  Hy* 
leye  remained  sanctioned  by  possession ;  that  the  possession 
was  such  as  the  subject  was  susceptible  of,  it  being  under- 
stood that  a  large  part  of  the  premises  was  uncleared  pine 
land,  and  from  all  these  circumstances  there  arises  a  strong 
and  unshaken  presumption  of  right.  A  deed  is  justly,  if 
not  necessarily,  to  be  presumed,  and  considerations  of  pub • 
lie  convenience  and  sound  policy  will,  under  such  circum- 
stances of  ancient  and  continued  possession  by  colour  and 

Vol.  L  17 


«90  CASES  IN  THE  SUPBSICK  OOURT. 


Vaodyck  v  Yao  Beuren. 


claim  of  right,  require  the  pre«umptron,(a)     We  are  there* 
fore,  clearly  of  opiniou,  that  the  deciaion  ia  Uio  fonner  caae 

(a)  Where  the  poraeesion  is  old,  and  hue  gooe  aooording  to  the  nght  eel 
up,  a  deed  necessary  to  the  title  yi^ill  be  presumed.  Anon.  1  Vent  267. 
Warren  v.  GreenviOe^  2  Stra.  1 129.  But  when  the  possession  is  not  ancient, 
and  shown  to  be  against  the  right  claimed,  a  deed  will  not  be  presumed. 
GoodtiUe  v.  Duke  of  Chamdoe,  2  Burr.  1066.  Thus,  if  a  surrender  200  yeura 
ago  be  shown,  jet  after  a  subsequent  possession  of  160  years  under  a  rent 
stated  in  a  pHrliamentarj  survey  as  frooiiold,  a  grant  will  be  presumed  even 
against  the  crown.  Roe  v.  Irtland^  1 1  East,  280.  So  on  a  possession  of 
crown  lauds,  commencing  by  encroachment  66  years  a^,  \\'  it  be  continued 
down  M'ithiu  7  years,  a  grant  will  be  presumed,  unless  it  appear  that  by 
statute,  or  otherwise,  the  cn»wn  couM  not  gcant  GoodtiUe  v.  Baldwinf  1 1 
East,  i88.  So  after  an  abandon roent  of  premisjas  by  a  tenant  and  14  years* 
possession,  under  a  lessor  who  was  entitled  to  enter  on  non-payment  of  rent, 
a  re-ontry  will  be  presumed.  Jacksoti  v.  Deniarest^  2  Caines'  Kep.  382.  But 
the  non-pnyment  of  rent  for  nine  years  whs  held  not  to  furnish  evidence  to 
make  such  a  presumption.  Jttck9on  v.  Wtiiisft.  3  Johns.  Rep.  226.  The  class 
of  CAsen  above  referred  to,  seems  to  bo  no  more  tlian  deductions  from  the 
rule  of  law,  by  wliich  all  things  done  are  presumed  to  be  legally  done,  unless 
the  contrary  appear ;  as  that  an  apprentice  deed,  which  was  acted  upon, 
shall,  after  a  lapse  of  30  years,  be  presumed  to  have  been  regularly  stamped, 
though  tliere  be  not  any  memorandum  or  such  a  stamp  in  the  entries  of  the 
stump  office;  {The  King  v.  Long  Budiby^  7  East,  46;)  but  where  a  right  has 
not  been  acted  upon,  it  shall,  after  a  lapse  of  perhaps  20  .years  unaccounted 
for,  be  presumed  to  be  extinct.  Therefore,  if  in  ejectment  an  outstanding 
title  in  a  stranger  be  relied  on,  the  defendant  must  show  it  to  be  a  subsisting 
title  under  wiiieh  posaefision  has  been  had  within  20  years,  or  it  will  be  pre- 
sumed to  have  been  extinguished.  Jackaon  v.  Bwison,  3  Johns.  Rep.  37 &. 
Then*  is  another  class  of  ctsi'S,  influenced  by  the  doctrine  of  presumptions, 
arising  from  the  rule,  that  all  things  which  ought  to  have  been  done  shall  b€ 
presumed  to  have  been  done,  unless,  Ac.  Therefore,  wliere  tho  plaintiff 
showed  title  in  his  lessor  under  a  devise  to  trustees,  with  directions  to  con- 
vey the  estate  in  fee  to  the  lessor  at  21,  and  that  he  had  attained  that  age, 
a  conveyance  from  the  trustees  was  p'resumed.  .  England  v.  Shde,  4  D  AB. 
682.  But  as  the  law  never  presumes  a  wrong,  (see  WiUianu  v.  East  India 
Company^  3  East,  192,)  a  dee<l  will  not  be  presumed  in  violation  of  a  trust, 
or  oven  in  favor  of  a  possifile  breaoli,  as  where  the  trust  is  doubtful  Keent 
v.  Zkatixn-n  et  a/.,  8  K;ist,  *J48.  A  further  rule  to  be  attended  to.  in  regard 
to  presumptions  is,  there  must  l)e  some  fact  in  consequence  oC  and  in  Imi^ 
mony  with  which  the  presumption  may  be  made.  Thus,  if  an  alien  enemy 
come  into  a  country  in  time  of  w:ir,  and  continues  there  without  disturbance^ 
a  license  shall  be  presumed.  Maria  v.  Hall,  1  Taun.  37,  {note )  So  if  a/<mM 
eowrt  baa  for  several  years  received  the  rents  of  her  separate  esitate,  an  m» 
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applies  and  go^verus  the  present  one  on  the  first  pointy  and 
tbat  tbe  verdict  is  right  and  ought  ^)staiHL  whatever  may 
be  our  opinion  as  to  ik9  legsfl  operation  of  the  deed  of  Mrs, 

2.  We  think  that  ve  B10  also  bound  by  the  former  deci- 
sioD  to  consider  tbe  deed  oi>  Mrs.  Herkeraer  as  void,  and 
that  the  same  facts. sre  stated  in  this  case  to  lead  to  the 
sameiresulk  Her  rights  under  the  will,  and  upon  the  death 
of  heritwo  brothere^  hadacorued  upwards  of  fifty  years  be* 
fore  the  trial.  ^  Concurrently  with  the  ootnmencement  of  1 
her  rights  Hyletjie  had>  entered  under  a  claim  to  the  whole 
share  of  her  fiitfaer,  and  under  a  right  to  elect  and  demaiMi 
a  deed 'for  tthe  aame^..  This  entry  and  enjoyment  of  the 
premises  must  faavei  beeo  advene,  to.  the  claim  of  her  niece ; 
and  her  poBBe8Bion,;oentifiiied  down  in  her  and  her  sons, 
had  every  « appearance  o£'  an  <  exclusive  and  independent 
possession*.  i(One  sti^graarkof  exclusive  owenership- was 
the  extension,  of  tbet  clearings  from  time  to  time^  and  this 
in  pursuance! of ta  elaimi  to  the: whole  share. of  the  .testatoor 
made  by  Hyletje  -and  ber  sons.  *Ii  does*  not  appear  that 
from  theiiime  of.  the  Gommencemeatof  the  rightofMrs; 
HerketQerdown  to^ilie  date  of  her  deed  in  1800,.  a  period 
of  about  fifty  ydars,  thatabeevev  asserted  her  right,  or  r^ 
oeived  or  claimed  any  share  in  the  profits  of  the  premises^ 
and  tka/t  anadveraeclaiab  of  possession  was  constantly  be- 
fore  her.     These  facts  undoubtedly  amount  to  an  ouster 

tbority  from  her  kiiabiind  will  be  intended.  Doe  v.  Sriggs^  1  Taun.  367.  And 
where  •BagrMaHtfit..tO'Cf>niKe>4flDd  dated  in  1689,  was  shown,  a  convey- 
ance  wai^•ib  ia09,  directed^  to  be  presumed.  Jadcwn  v.  MurTay^>^  Jobiia 
Kepu  6^..  3at  when  tftfi  fsuts  ap(v»u'ing  contravene  tbe  presuniption,  it  can* 
not  bO'diawn;  urn  w)»eiii.nri  Hisulfic'ient  deed  to  make  a  tenant  to  the  praocipe 
is  HbowD,  a  good  ome  sliuU  nut  ^he  presumed.  Keen  v.  Ea»'l  of  ^ngham^  2 
Stra.  1261.  iThere!bre»  evon  aiWr  20.  years'  uninterrupted  use  of  lights,  a 
gnmt  wiU  not  hepreaumfid  ag^^uMt^i landlord  not  in  possession,  unless  know- 
ledge oTihe  lights  )uiViiBg..lMaen  .ratade,  ^be.  brought  hpme  to  him.  Daniel  v. 
Sorthf  11  JBa8^  372.  The  doctrines  of  admissions,  extinguishments,  iripli- 
eatkme  and  presamptions  in  law,  would,  to  the  scientific  lawyer,  afford  am 
pie  nuiterialB  far  a  valiiable  work. 
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and  when  the  court  in  the  former  decision  said  that  the 
jury  ought  to  have  been  directed  to  presume  an  o^ister  the  de- 
cision undoubtedly  was,  that  the  law  raised  this  presump- 
tion, and  that  the  jury  were  not  at  liberty  to  resist  it;  that 
it  was  a  presumption  of  law  arising  from  facts,  and 
[*91]  if  so,  it  would  not  be  the  exercise  *of  sound  discre- 
tion, it  would  be  an  idle  and  useless  act,  to  remand 
this  cause  back  to  another  jury,  in  order  that  the  deed  might 
be  admitted,  and  then  the  jury  might,  under  the  direction 
ofthecourt^  presume  an  ouster,(a)  since  we  perceive  that 
the  facts  require  that  presumption,  since  the  law  raises  and 
draws  that  presumption  from  facts  of  which  there  is  no 
controversy,  and  no  other  presumption  can  be  warranted. 
The  deed  was  illegal  evidence,  when  it  appeared  that  the 
grantor^s  right,  at  the  time  of  the  execution  of  the  deed, 
consisted  in  a  right  of  action  merely.  The  confessions  of 
the  plaintiiiB  made  within  a  few  years  past,  acknowledging 
the  right  of  Maria  by  offers  to  purchase,  whether  made  for 
the  sake  of  peace,  or  from  a  conviction  of  her  right,  are 
not  inconsistent  with  the  fact  of  the  ouster  ;  ibr,  admitting 
her  claim  to  have  been  turned  into  a  naked  right^  these 
confessions  might  equally  have  been  made.  They  do  not| 
therefore,  weaken  the  conclusion  drawn,  or  r^Ulting  from 
the  antecedent  &cts. 

Our  opinion  accordingly  is,  that  the  defendants  take 
nothing  by  their  motion. 

New  trial  refused. 

(a)  The  rule  is  stated,  that  as  between  tenants  in  common,  &c.j  there  mmt 
be  an  actual  {mster.  1  Inst.  199,  b ;  Smaka  v.  Dale^  Hob.  120.  Therefbre, 
the  mere  exclusive  possession  and  perception  of  profits  Ui  not  an  ouster^  (/btr> 
claim  y,  Shaddeton^  6  Burr.  2604;  Doev,  Kctn^  7  D.  ft  E.  386,)  unless  acoom« 
panied  with  a  denial  of  the  right  to  either,  in  the  co-tenant  Doe  v.  Bi^  1 1 
East,  49.  But  observe  that  the  co-tenancy  cannot  bo  availed  of  by  tlie  de- 
fendant at  the  trial  if  he  has  not  entered  into  tlie  consent  rule  specially 
JoiitkKn  v.  2>BnfiiM0ii,  4  Johns.  Bep.  811.    But  see  Dot  v.  Ord/l,  1  Gamp.  171 
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*Hkndek80N  and  others  against  Brown.       [*92] 

If  ft  hooM  be  liable  to  be  aaseMed,  trespasB  will  not  lie  against  an  inferior 
officer  for  executing  *  warrant  of  distreas  thoogh  the  aMensment  be  emn 
neoua. 

Trespass  for  breaking  and  entering  the  plaintiff's  close, 
called  the  New  Theatre,  and  taking  and  carrying  away 
three  hundred  and  twenty-five  pieces  of  silver  coin,  of  the 
value  of  one  dollar  each.  Plea  not  guilty,  with  an  agree* 
ment  that  any  of  the  facts,  which  now  appeared  in  the  case 
reserved  for  the  opinion  of  the  court,  might  be  given  in 
evidence  with  the  same  advantage  as  if  they  had  been  spe- 
cially pleaded. 

The  defendant  was  duly  appointed  a  collector  of  the  di* 
rect'taz  for  the  district  in  which  the  locus  m  ;tio  is  situated, 
under  the  act  of  congres8,(a)  entitled  "  An  act  to  lay  and 
collect  a  direct  tax  within  the  United  States."  He  was(i) 
furnished  with  a  list  in  which  the  locus  m  quo  was  designa- 
ted as  the  dwalling-house  of  John  Hodgkinson,  and  as  such 
was  taxed  at  three  hundred  and  twenty-five  dollars,  for 
non-payment  whereof  he  entered  and  took  the  silver  coin 
in  question. 

The  theatre  and  appurtenances  on  which  the  tax  was  laid 
and  levied  as  aforesaid,  were  not  the  dwellings  of  amy  one, 
but  merely  buildings  for  the  exhibition  of  dramatic  per* 
formances,  though  the  theatre  itself  was  insierted  in  the  list 
of  dwelling-houses  by  the  assessors  in  the  valuation  made 
under  the  act  of  oongress,(c)  entitled  "An  act  for  the  valua- 
tion of  lands  and  dwelling-houses,  and  the  enumeration  of 
slaves  within  the  United  States,'  and  no  appeal((jl  was 
made  from  the  assessment. 

(a)  JqIj  li,  n9S»  oon.  5,  a.  1,  0.  92,  a  4. 
{h)  &  2,  6,  e. 

(e)  July  9tb,  ItM,  oon.  0,  a.  1,  &  87,  n  S,  i. 
id)  a  IS. 
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Had  the  theatre  and  property  been  inserted  in  tbe  land 
list,  the  tax  upon  it  would  have  been  less  than  the  onf 
with  which  it  was  now  charged. :  •The  •defendant  had  not 
any  authority  to  enter  and  make  the  distress,  except  such 
as  he  derived  under  the  statute  impeding  the'  tax  laid  upon 
it  as  a  dwelling-house. 

On  this  statement  it  was  agreed  that  if  the  court  should 
be  of  opinion  there  was  sufficient  to  justify  the  entering  and 
tttking  of  the  distress,  a  verdict  was  to  be  entered  for  the 
defendant,  otherwisefor  the  plaintifi^  with  interast  from  the 
time  of  the  distress  made;  the  form  of  saotion  or  of  plead- 
ing not  to  prejudice  the  determination' of  ithe^question  on 
either  side. 

Hopkins^  for  the  plaintiff.  The  act  of  the  9th  of  July 
1798,  specifies  the  kinds  of>  property  -whioh^iure  the 
\^^VS\  subjects  ^of  valuation,  and  ^the  maonei'  of  making 
the  list.  D welling^houseSj  with  the  onthouses  ap- 
purtenant, and  the  lots  on  which  the -same  are  ereoted,  not 
exceeding  two  acres  in  any  case,  are  to  be  inserted:iin  one 
listi  All  landfv  &o.  except  those  on  wbieh  dwelling-houses 
are  erected,  are^to  be  valued,  inserted  in  andher  list^  and 
valued  with  a  reference  to  all  buildings  .thereovLM  A  liiea* 
tre  is  not  in  its  nature  a  dwelling-house.  The  case  nega- 
tives the  lact  of  its  being  the  dweiling^^house  of  any  person 
whomsoever.  It  ought,  therefore,  to  haveTbeen  included 
in  the  list  of  lands  with  the  buildings  thereon.  The  man* 
ner  in  'which  the  direct  tax  is  to  be  levied  by  theaotof  the 
14th  of  July,  1798,(a)  makes  this  \tTj>  material  to  the  citi- 
een;  Houses  and  slaves  are  taxed  at  specific  sums:  upon 
land  is  assessed  only  the  residuairy  sum  necessary  to  com- 
plete the  amount'  directed  to  be  levted^in  each  state.  :  Uad 
the  theatre,  which  as  a  house  is  taxed  at  three  hundred 
and  twenty-five  dollars,  been  placed  on  its  proper  list  it 
would  not  have  been  assessed  to  one  fourth  of  the  amount 

(a)  Seal 
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Here,  therefore,  is  a  wrong  for  which  the  law  must  afford 
some  reausdy.  1  H.  Black.  68.(a)  4  D.  &  E.  2  and  4.(ft) 
b  D.  &  E.  468,(c)  show  tiiat  in  a  similar  cases  the  remedy, 
in  the  English  oourts,  is  established  to  be  against  the  col« 
leotor  who  distrains  for  the  tax,  and  that  trespass  is  the 
proper  form  of  action.  The  mode  of  redress  by  appeal  given 
by  the  act  of  the  9th  July,  1798X'i)  is  not  applicable  to  the 
present  case  ibr  many  reasons ;  1.  The  principal  assessoi 
can  only  correct  inequalities  in  reference  to  other  valua* 
tions :  he  cannot  remove  property  from  one  list  to  the  other ; 
2.  The  honse  or  land  might  be  very  properly  valued, 
though  placed  on  the  wrong  list ;  in  this  case  there  would 
be  a  grievance,  though  nothing  for  the  principal  assessor  to 
redress,  because  there  would  be  no  error  in  the  valuation ; 
8.  The  time  of  aj^ealing  to  the  principal  assessor  is  before 
the  tax  could  by  law  be  apportioned  upon  houses  and  lands. 
Therefore^  although  the  circumstance  of  the  theatre  s  being 
placed  on  the  wrong  list  might  be  the  ground  of  a  serious 
injury  to  the  party,  yet  he  could  not  at  the  time  of  the  ap* 
peal  know  it  would  so  operate :  nor  could  the  principal  as* 
lessor  take  that  circumstance  into  consideration,  or  be  ap- 
prised of  it  at  the  period  of  pronouncing  judgment  on  the 
appeal. 

'  *B(amilU>nj  contra.  Three  questions  present  them-  [*94] 
selves  for  the  eonsideration  of  the  court ;  1.  Whethei 
this  court  will  enter  into  any  examination  of  the  acts  of 
the  mere  ministerial  officers  of  the  general  government, 
acting  under  their  revenue  laws?  2.  Whether  the  jud^;^- 
ment  of  the  assessor  is  at  all  examinable  here  ?  8.  Whether 
a  warranty  upon  the  face  of  it  regular,  is  not  a  compleio 
justification  to  the  defendant?  On  the  first  point,  he  saiii, 
be  should  not  himself  much  insist,  but  as  the  idea  blul  be«^  % 

(a)  HarriMm  v.  Bukoek  and  nx  oOi/ors, 

(b)  WiOiam  v.  Prikhard^  EddingUm  t.  Bormam, 

(c)  Perchard  ▼.  Ileyvoood, 
{d)  SeCiL  IS,  \\\  20. 
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entertained  by  gentlemen  of  some  consideration,  he  thought 
it  his  duty  not  to  pass  it  over  in  .silence.  On  the  other 
points,  he  observed,  policy  and  justice  required  that  mere 
ministerial  officers  should  not  be  either  compellable,  or 
even  permitted,  to  question  the  legality  of  the  proceedings 
of  those  under  whom  they  act.  With  regard  to  officers  of 
courts  the  rule  certainly  is,  that  the  writ  is  a  justification 
unless  the  want  of  jurisdiction,  or  a  manifest  abuse  of  that 
jurisdiction,  appear  upon  the  &oe  of  it  The  inclination  of 
the  courts  has  been  to  narrow  the  liabilities  of  all  mere 
executive  officers.  In  cases  like  the  present  the  hardship 
and  inconvenience  of  making  the  officer  liable  are  great 
He  must  be  supposed  innocent  of  any  intentional  wrong, 
and  acting  merely  in  obedience  to  superior  orders,  against 
which  no  one  is  bound  to  indemnify  him.  There  was 
nothing  in  the  appearance  of  the  theatre  to  strike  his  senses 
that  it  could  not  be  used  as  a  dwelling-house.  It  was  not 
a  visible  impossibility  in  the  nature  of  the  building :  some 
part  might  have  been  occupied  by  the  manager  or  Mr. 
Hodgkinson,  as  whose  residence  it  was  particularly  de- 
scribed. The  defendant  did  not  therefore  wilfully,  with 
his  eyes  open,  and  when  he  was  convmced  he  was  doing 
wrong,  commit  the  trespass  complained  of.  If  the  plaintiffs 
are  injured,  they  have  their  remedy  by  appeal  to  the  prin- 
cipal assessor,  who  would  certainly  aitbrd  redress.  Should 
it  not  be  obtained,  they  may  petition  congress.  The  wrong 
now  complained  of,  if  any,  is  that  of  the  assessors,  and  if 
individuals  are  to  be  nuide  liable,  the  action  ought  to  be 
against  them,  not  against  the  collector. 

[*95]  *  Hopkins^  in  reply.  Trespass  is  the  proper  and 
only  remedy  for  the  plaintiffs,  nor  could  it  be  main- 
tained l^uinst  the  assessors,  unless  the  collector  were  liable: 
if  so  at  all,  it  must  be  as  a  trespasser,  and  he  may  therefore 
be  sued  separately.  If  it  be  meant  that  case  should  be 
brought  against  the  assessors,  that  action  certainly  will  not 
lie,  unless  they  maliciously  and  corruptly  made  a  wrongful 
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MseflsmenU  The  rule  that  a  process,  regular  upon  tbo  fiice 
of  it,  shall  justify  the  officer,  is  confiDed  to  the  officers  of 
courts  of  record,  and  extends  to  no  others.  The  pluintifib 
know  the  defendant,  not  as  acting  under  any  authority, 
but  as  a  mere  trespasser.  If  he  avail  himself  of  any  justi* 
tication  under  the  law  of  the  United  States,  he  must  show 
himself  protected  by  it ;  and  if  the  court  cannot  examine 
that  authority  they  must  reject  the  justification,  and  then 
the  party  stands  without  defence.  Numerous  cases  in  the 
books  show  that  the  acts  of  all  officers  are  examinable  by 
action  in  a  court  of  record.  A  very  common  one  is  that 
against  messengers  of  commissioners  of  bankrupt  So  the 
state  warrant  causes.  Trespass  against  collectors  of  rates^ 
fines  and  taxes  is  every  day's  practice.  Of  this  the  autho- 
rities cited  are  proofs,  and  the  one  from  H.  Black,  is  nearly 
analogous:  the  appeal  to  the  principal  assessor  cannot  reach 
the  grievance  complained  of.  His  power  is  to(a)  re-examine 
and  equalize  the  valuations.  In  the  preceding  section  it  is 
expressly  provided,  ''That  the  question  to  be  determined 
by  the  principal  assessor  on  appeal  respecting  the  valuation, 
shall  be  whether  the  valuation  complained  of  be,  or  be  not, 
in  a  just  relation  or  proportion  to  the  other  valuations  in 
the  same  assessment  district."  But  the  complaint  here  is 
of  a  different  nature.  Suppose  the  valuation  in  point  of 
fact  not  too  high  in  relation  to  other  valuations,  but  much 
too  low,  still  it  may  be  taxed  too  high,  because  taxed  as  a 
house.  How  the  tax  would  be  affected  by  placing  tho 
theatre  on  a  wrong  list  could  not  be  known  at  the  deter* 
mination  of  the  appeal ;  but  even  if  known,  the  answer  to 
the  appeal  would  be  a  conclusive  one:  for  if  the  property 
was  valued  either  in  a  ''just  relation''  to  other  property, 
or  lower,  the  equalization  which  the  principal  assessor  is 
authorized  to  make,  would  be  no  remedy  for  the  error  here 
complained  of. 

Thompson,  J.    This  was  an  action  of  trespass  for  raak* 

(•)  Sec.  20 
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ing  a  distress  as  collector  for  a  tax  on  the  theatre  in 
[*96]    New-York,  *irapo8ed  under  the  act  of  congress.    Ix 

is  admitted  on  the  part  of  the  plaintiff  that  th€ 
theatre  cannot  be  considered  as  a  dweUiny-house  in  the 
(xmtemplation  of  the  law,  and  of  course  not  taxable  aa 
sudh.  Bat  it  is  cotitended  that  the  collector  is  justified  by 
bis- iif arrant  notwithstanding  this,  so  that  the  plaintiff  has 
no  remedy  against  the  officer. 

Officers,  acting  under  process  from  superior  authority, 
ought  in  all  cases  to  be  justified  by  their  process,  where 
that  can  be  done  consistent  with  the  established  principles 
of  law,  and  the  rights  of  parties.  That  the  rule  is  not 
universal  as  it  respects  ministerial  officers,  I  think  well 
8ettled.(a)  The  distinction  that  is  laid  down  in  10  Coke's 
Rep.  76,  is,  that  where  the  subject  n^atter  of  the  suit  ia 
within  the  jurisdiction  of  the  court,  but  the  want  of  juris- 
diction is  as  to  the  person  or  place,  unless  the  want  of 
jurisdiction  appears  on  the  process  to  the  officer  who  exe» 
cutes  it,  he  is  not  a  trespasser;  but  where  the  subject 
matter  is  not  within  the  jurisdiction  of  the  court,  there 
every  thing  done  is  absolutely  void ;  the  officer  is  a  tree* 
passer.  If  the  present  case  be  tested  by  this  rule,  the 
collector  must  be  considered  as  a  wrong-doer.  The  theatre 
was  not  taxable  as  a  dwelling-house.  All  proceedings, 
then,  to  impose  the  tax  or  collect  it,  must  have  been  with 
out  authority,  and  wholly  void,  being  a  subject  not  within 
the  jurisdiction  of  the  assessors.  Unless  the  plaintiff  has 
his  remedy  against  the  collector  or  the  assessors,  he  is 
without  redress  in  a  court  of  justice,  and  we  are  driven  to 
say  here  is  an  injury  without  a  remedy.  Admitting  the 
assessors  were  liable,  still  this  will  not,  upon  the  principles 
decided  in  the  above  case,  excuse  the  collector ;  all  are 
trespassers.  The  distinction  above  taken  with  respect  tc 
ministerial  officers  justifying  under  process  appears  to  me 
analogous  to  the  ))re8ent  ca^,  and  has  been  repeatedly 

(a)  Hard.  480;  Buller,  82. 
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reoogniaied  tn  the.  English  ooiirts,  in  actions  of  trespass 
against  their  commissioners  and  collectors  of  taxes.  In  the 
case  from  H.  Blaok.  Bep.  72,  the  action  was  brought  against 
the  collector  and  oommissioners  jointly ;  and  in  the  two 
cases  cited  from  Term  Bep.(a)  the  action  was  against  the 
collector  onlj.  No  question  was  there  raised  with  respect 
to  the  officer's  being  justified  by  his  warrant ;  the  sole 
inquiry  was  whether  the  property,  for  the  tax  of  which 
distress  had  been  made,  was  taxable;  conceding  that,  unless 
it  was,  ail  the  proceedings  were  void,  and  the  officer 
a  trespasser;  and  the  property  not  ^being. consi-  [*97] 
dered  taxable  in  the  opinion  of  the  court,  judgment 
was  given  against  the  collector.  So  in  the  present  case, 
the  theatre,  not  being  taxable  as  a  dwelling-house,  the 
subject  matter  was  not  within  the  authority  of  the  asses- 
sors, and  the  imposing' the  tax  was  illegal,  void,  and  could 
not  afford  ground  of  justification  to  the  collector. 

I  am/  therefore,  of  opinion,  judgment  ought  to  be  for 
the  plaintiff. 

LrviNGOTON,  J.  Upon  no  principle  ought  the  defendant 
to  be  liable.  It  is  made  his  duty,  on  the  receipt  of  the 
list,  to  collect  the  tax,  if  not  paid  by  a  limited  time.  It 
was  not  for  a  subordinate  officer,  who  was  concluded  by 
the  judgment  of  the  assessors,  to  question  the  propriety  of 
the  theatre's  being  classed  as  a  dwelling-house.  Having 
acted  under  a  competent  authority,  and  paid  the  money 
over,  why  should  he  refund  the  plaintiff's  loss  out  of  his 
own  pocket,  and  be  left  to  the  liberality  of  government  for 
his  indemnity?  If  a  wrong  has  been  committed,  and  they 
are  disposed  to  correct  it  and  do  justice,  it  is  as  probable 
they  will  act  on  the  petition  of  the  party  aggrieved  by  the 
assessment,  as  on  that  of  the  collector;  while  a  collector, 
by  being  thus  exposed,  might  be  ruined  by  a  denial  to 
reimburse  him,  no  other  individual  can  be  very  extensively 

(a)4  D.  ft  E.  2,  4;  8  D.  ft  B.  468. 
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injured  by  a  like  refusal.  In  this  case  the  assessors  had 
jurisdiction  over  the  subject^  and  their  mistake  in  consi- 
dering a  theatre  as  a  dwelling-house,  must  be  regarded  as 
an  error  in  judgment,  for  which  a  collector  ought  not  to  be 
thus  harassed.  They  might  suppose  that  as  a  theatre 
yielded  a  cc^nsiderable  rent,  it  was  reasonable  it  should  be 
subject  to  as  large  a  tax  as  a  dwelling-house.  In  the  cases 
cited  from  1  H.  Black.  68,  and  8  Term  Rep.  468,  the  pro- 
ceedings were  coram  non  judux.  The  only  questions  there 
related  to  the  exemption  of  certain  property  aUogeiher  by 
the  tertns  of  the  several  acts  of  parliament  The  officer's 
liability  to  refund  was  not  made  a  point  in  the  argument^ 
but  appears  to  have  been  submitted  subsikrUio;  at  any 
rate,  these  are  recent  cases,  and  not  obligatory  here.  It  is 
better,  therefore,  to  sanction  a  rule  suggested  by  the  com- 
mon sense  and  feelings  of  men,  and  which  affoi*ds  protection 
to  every  ministerial  officer  acting  under  persons  clothed 
with  proper  authority,  than  to  adopt  the  subtlety  and 
refinement  of  certain  modern  decisions,  which  are  calculated 

to  deter  inferior  officers  from  a  &ithful  and  prompt 
[*98J    discharge  *of  their  functions,  or  to  expose  them  to 

much  vexation  and  expense. 
It  is  also  much  in  favor  of  the  collector  that  the  plaintiff 
neglected  to  appeal.    This  being  a  remedy  provided  by  the 
act,  they  ought  not  lightly  to  be  permitted  to  elect  ano- 
ther. 

Radcliff,  J.  On  the  trial  of  this  cause  it  appeared 
that  the  plain  tiffin  were  owners  of  the  new  theatre  in  the 
city  of  New  York;  that  the  same  was  assessed  and  valued 
as  a  dwelling-house,  under  the  act  of  congress  to  provide 
for  the  valuation  of  lands  and  dwelling-houses  and  the  enu* 
meration  of  slaves  within  the  United  States,  and  was 
taxed  as  such,  in  pursuance  of  the  act  to  lay  and  collect  a 
direct  tax  withiti  the  United  States.  The  defendant  was 
%  collector,  and  for  non-payment  distrained  in  a  regular 
manner,  fur  the  tax,  and  justifies  that  he  had  a  right  so  to 
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do.  AS:  a  tbesitre  merely,  it  was  conceded  not  to  be  a 
dwelling-house  within  the  intent  of  these  acts  of  congress, 
and  it  does  not  appear  that  it  was  ever  occu'pied  as  such. 
The  assessors,  therefore,  had  no 'authority  to  assess  it  as  a 
dwelling-house,  and  subject  it  to  the  tax  on  houses  of  that 
description ;  nor  could  the  collector  derive  from  their  assess- 
ment,  or  from  any  warrant  which  he  may  have  possessed, 
an  authority  to  demand  a  tax,  which  no  one  had  a  right 
to  impose.  The  power  of  the  assessors  was  special  and 
limited,  and  ought  to  have  been  strictly  pursued  within 
the  bounds  prescribed  by  law,  and  it  was  incumbent  on  the 
collector  to  see  that  he  acted  within  the  scope  of  their  au- 
thority and  bis  own,  and  by  exceeding  it  he  became  in  the 
eye  of  the  law  a  trespasser. 

In  England  the  same  rule  prevails  in  regard  to  their 
officers  of  the  revenue,  and  particularly  in  the  analogous 
case  of  their  land  tax.  The  cases  in  the  English  books 
are  uniform  and  decisive  on  this  point,  and  in  none  of  them 
was  there  a  doubt  entertained  whether  the  officer  collecting 
the  tax  was  liable.(a)  Their  acts  on  the  subject  of  the  land 
tax  are  numerous,  and  bestow  on  commissioners,  assessors 
and  collectors,  powers  equally  extensive  with  those  confer* 
red  on  the  officers  appointed  under  the  act  of  congress. 
They  have  also  an  nppeal  from  the  assessors  to  the 
commissioners,  similar  to  that  from  *our  assessors ;  [*99] 
and  in  the  case  of  Harriaon  v.  Bullock  and  others,  re- 
ported in  H.  Blackstone,  that  appeal  was  made  and  dis* 
missed,  and  the  collector  wus  still  held  equally  liable.  In- 
deed, I  know  of  no  cases  more  parallel  in  their  circunu 
atances,  and  more  intimately  connected  in  principle. 

The  decisions  on  this  subject  are  founded  on  the  general 
rule  of  tlie  common  law,  that  special  powers  are  to  be 
strictly  observed,  and  that  all  ministerial  officers  concerned 
in  the  execution  of  them  are  bound  to  see  that  they  are 
olothed  with  proper  authority.     If  thsre  be  any  hardship 

(a)  1  H.  BL  6S;  4  T.  Bep.  2,  4;  8  do.  468,  and  the  cases  cited.     Vtdt  4 
W.  It,  a  1,  and  tha  acta  rafenad  to  in  1  H.  BL  68. 
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in  the  case,  it  has  been  experienced  for  ages  in  England, 
and  it  belongs  to  government  to  indemnify  its  officen 
wheii  acting  with  good  faith.  Individuals  ought  not  to 
suffer,  and  they  can  have  no  other  judical  remedy  than  the 
one  now  sought.  I  think  it  no  answer  to  this  reasoning  to 
say  that  the  assessors  had  power  to  assess  this  theatre  as 
laiid,  (which  would  subject  it  to  a  different  tax,)  and  that, 
therefore,  they  had  authority  over  the  subject  matter.  In« 
ferior  oflScers  are  liable  for  an  excessive  exercise  of  power 
as  well  as  a  total  want  of  it.  If  they  step  out  of  the  limits 
iissigned  to  them,  they  are  equally  trespassers.  This  is  set* 
tied  even  in  the  case  of  magistrates  executing  a  judical 
trust:  although  they  have  jurisdiction  over  the  process  aa 
well  as  the  person  and  cause^  they  are  liable  if  they  exceed 
their  authority.  The  extent  of  this  doctrine  is  not  only 
supported  by  the  principles  of  the  common  law,  and  a  cur* 
rent  of  English  decisions,  but  was  adopted  by  this  court  in 
the  case  of  Percival  against  Jones,{a)  in  which  we  gave 
judgment  against  a  magistrate  for  exceeding  his  powers. 

Whether  by  the  just  construction  of  the  act  of  Congress 
it  admitted  of  an  appeal  on  the  point  in  question  to  the 
principal  assessor,  I  think  immaterial.  The  omission  to 
make  that  appeal,  or  if  made,  the  decision  of  the  principal 
assessor  against  it,  would  not  alter  the  case,  or  conclude 
the  appellant.  Such  decisions  would  still  depend  on  the 
discretion  of  a  ministerial  officer  only,  and  unless  such  dis- 
cretion is  declared  to  be  definitive,  or  the  nature  of  the 
subject  requires  it  to  be  so  T^onsidered,  I  deem  it  a  maxim 
from  which  we  ought  not  to  depart,  that  no  one  shall  be 
finally  concluded  in  his  rights,  without  an  opportunity  to 
be  heard  in  a  court  of  justice  and  the  regular  decision  of  a 
competent  tribunal. 

As  to  the  question  which  concerns  the  jurisdio^ 

[*I00]     tion  of  this  *court  in  civil  cases,  where  the  validity 

of  an  authority  exercised  under  an  act  of  the 

(a)  October  term,  1800.    Since  reported.  1  Johns.  Oeaei^  i^B». 
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United  States  id  drawn  in  controversy,  I  think  it  cannot 
originallj  be  doubted.  This  is  simply  an  action  of  tres- 
pass^ and  the  pleadings  are  in  the  usual  form.  The  ques- 
tion under  the  act  of  Congress  arises  incidentally  upon  the 
evidence  on  the  part  of  the  defendant,  and  Congress,  by 
their  act  establishing  the  judicial  courts  of  the  United 
States,  have  expressly  recognized  the  jurisdiction  of  the 
state  courts,  and  provided  a  remedy  by  writ  of  error  return- 
able  in  the  Supreme  Court  of  the  United  States,  in  case 
the  decisions  of  the  state  courts  should  contravene  their 
laws. 

I  am,  therefore,  of  opinion,  that  we  possess  jurisdiction 
that  there  was  no  authority  under  the  act  of  Congress  to 
impose  or  collect  this  tax,  and  that  this  action  is  maintain* 
able  against  any  officer  who  enforced  it 

Kent,  J.     The  question  submitted  is,  whether  the  plain- 
tiffs  are  entitled  to  recover  upon  the  facts  stated. 

The  Act  of  Congress  of  9th  July,  1798,(a)  provided  for 
the  valuation  of  lands,  dwelling-houses.  and  slaves,  by  as- 
sessors, to  be  appointed  by  commissioners.  '*  Every  dwel- 
ling-house above  th&  value  of  one  hundred  dollars,  and  the 
lot"  on  which  it  was  erected,  not  exceeding  two  acres,  was 
to  be  valued  at  the  rate  such  dwelling-house  was  worth  in 
money,  "  with  a  due  regard  to  situation.**  **  All  lands  and 
town  lots,  except  lots  on  which  dwelling-houses"  were 
erected  as  aforesaid,  were  to  be  valued  ^^by  the  quantity  at 
the  average  rate"  which  each  lot  was  worth  in  money,  **in 
a  due  relation  to  other  lands  and  lots,  and  with  reference 
to  all  mlvantages  of  soil  and  situation,  and  to  all  buildings 
and  other  improvements  of  whatever  kind,  except  dwelling 
nouses  aforesaid."  In  making  the  assessments  the  assessors 
were  to  require  from  the  owners  or  possessors  of  dwelling- 
bouses,  lands,  or  slaves,  separate  lists  of  each,  and 
*the  lists  of  dwelling-houses  were  to  specify  their  [*101] 
ntaation,  dimensions,  stories,  windows,  materials, 

(a)  Laws  of  Uniled  States,  Vol  lY.,  p.  x6S,etmq. 
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jcc.  The  lists  of  lands  and  lots  were  to  specify  the  quan- 
tity of  each  tract  or  lot,  the  number,  description  and  dimen- 
sions of  all  buildings  thereon,  except  dwelling-houses  afore- 
said.  And  the  assessors  were  themselves  to  make  the  lists 
for  persons  not  prepared  to  exhibit  the  same,  and  where 
persons,  on  being  required  or  notified,  refused  or  neglected 
to  furnish  the  lists,  the  assessors  were  to  enter  on  the  lands, 
&c.,  and  to  make  the  lists  from  the  b.  st  information  they 
could  obtain.  After  the  lists  were  thus  collected,  the 
assessors  were  to  value  the  same  in  a  just  proportion  afore 
said,  and  to  arrange  the  lands,  dwelling-houses  and  slaves 
iUto  three  alphabetical  lists.  The  principal  assessor  was 
then  to  give  public  notice  in  each  assessment  district,  of  the 
place  where  the  lists  and  valuations  were  to  be  seen,  and 
that  appeals  were  to  be  received  by  him  relative  to  errone- 
ous or  excessive  valuations.  These  principal  assessors  were 
authorized  to  receive,  hear  and  determine  in  a  summary 
way,  according  to  law  and  right,  all  appeals  against  the 
proceedings  of  the  assessors :  provided  that  the  question  lo 
be  determined  on  an  appeal  respecting  the  valuation  of  any 
lands  or  dwelling-houses  should  be  whether  the  valuation 
complained  of  was  in  a  just  relation  or  proportion  to  other 
valuations  in  the  same  asses£iment  district.  The  appeals 
were  to  be  in  writing,  and  were  to  specify  the  particular 
cause,  matter  or  thing  respecting  which  a  decision  was  re- 
quested; and  to  state  the  ground  of  inequality  or  error 
complained  of,  by  reference  to  Boiai  other  valuations  in  the 
same  district:  and  in  all  cases  to  which  reference  was  to  be 
made  in  any  appeal,  the  principal  assessor  was  authorized 
to  re-examine  and  equalize  the  valuations  as  should  appear 
just  and  reasonable.  After  the  expiration  of  the  time  for 
appeals,  the  principal  and  other  assessors  were  to  transmit 
to  the  commissioners  of  the  district,  copies  of  their  lists  and 
abstracts  of  their  proceedings,  and  the  commissioners  were 
authorized,  if  manifest  error  or  imperfection  appeared  in 
the  abstracts,  to  require  the  assessors  that  the  same  be  ex 
olained  and  corrected. 
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These  are  all  the  parts  of  the  law  that  have  relation  to 
he  aoDoiMiroont  copnplained  of. 

By  another  act  of  Congress  of  the  14th  July,  1798,  a  tax 
was  laid  and  assessed  upon  houses,  lands  and  slaves 
according  *to  the  above  valuation,  and  the  survey-  [*102] 
or  of  the  revenue  was  to  make  out  lists  of  the  sums 
payable  for^very  dwelling-house  and  tract  or  lot  of  land, 
distinguishing  what  was  payable  for  dwelling-houses,  and 
what  for  lands,  and  the  collectors  were  to  be  furnished  with 
these  lists,  and  were  bound  to  collect  the  sums  accordingly. 
In  pursuance  of  this  last  act,  the  defendant  entered  and  col- 
lected the  sum  as  stated  in  the  case. 

1.  Upon  this  case  I  am  of  opinion  that  the  plaintiffs  had 
a  remedy  provided  by  the  act  for  the  error  alleged,  and  that 
the  principal  assessor,  upon  appeal,  was  competent  to  re* 
dress  the  grievance.     The  authority  was  in  general  terms 
to  receive,  hear,  and  determine  according  to  law  and  right, 
all  appeals  again.st  the  proceedings  of  the  assessor.    The 
limitation  of  the  assessor's  power  upon  appeal  respecting 
the  valuation  of  lands,  &c.,  did  not  apply  to  this  case,  for 
here  the  appeal  would  not  have  been  respecting  the  valua- 
tion, but  respecting  the  error  in  placing  the  theatre,  which 
was  not  a  dwelling-house,  on  the  list  appropriated  to  dweN 
ling-house&    And  as  the  plaintiffs  did-  not  avail  themselves 
of  the  remedy  by  appeal,  they  may  be  considered  as  having 
acquiesced  in  the  proceeding  of  the  assessors.    Here  is  a 
special  trust  created  by  statute,  and  a  special  remedy  pro- 
vided for  the  correction  of  mistakes  in  the  execution  of  it ; 
and  I  incline  to  the  opinion,  that  the  determination  of  the 
principal  assessor  upon  appeal  was  intended  by  the  act  to 
be  of  plenary  discretion,  and  final  authority.    The  multifa- 
rioQj)  and  minute  detail  of.  the  proceedings  of  the  assessors 
Keins  to  render  such  a  discretion  absolutely  necessary  to 
the  due  execution  of  the  law;  (Cowp.  524;  1  Burr.  644;) 
for  I  distinguish  this  from  those  cases  in  the  English  books 
where  the  assessors  and  collectors  of  their  land  tax  have 
been  held  trespassers.    There  the  commissioners  had  no 
Vol.  I.  19 
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fkuttioritj  at  all  over  the  subject  matter  which  tbej  iaoluded 
in  the  tax.  (1  H.  Bl.  68.)  Here  the  theatre  was  reqiiived 
to  be  assessed  by  the  assessors ;  if-  a  dwelling-house,  then 
as  such :  if  not  a  dwelling-house^  then  as  a  lot  of  ground^ 
with  due  regard  to  the  improvements  <thereon;  and,  proba*" 
bly,  the  valuation  would  have  been  just  the  same,  whether 
it  had  been  placed  on  the  one  list  or  the  other.«  The  asses* 
8>)rs  had  jurisdiction  of  the  subject  matter :  they  were  bound 
to  assess  that  building  in  the  one  view- or  the  other,  and,  in 
the  exercise  of  that  duty,  it  is  alleged  and  admitted  that 

they  did  not  exercise  their  judgment  duly.  But 
[*103]     this  is  very  diiferent  from  *the  case  in  which  they 

were  not  to  exercise  any  judgment  at  all  over  the 
subject;  in  which  they  hnd  stepped  out  of  their  path,. and 
taken  cognizance  of  a  subject  not  at  all  delegated  to  them* 
In  such  an  instance  their  proceedings  would  have  been  truly 
coram  non  judicey  and  they  trespassers.  Here  the  subject 
was  by  law  sub  judice^  and  the  grievance  is  a  mere  error, 
or  mistake  by  them  while  in  the  exercise  of  a  lawful  juris- 
diction. 

2.  Another  ground  that  may  be  taken  upon  this  case  ia, 
that  the  grievance  did  not  arise  under  the  act  of  the  14th 
July,  by  virtue  of  which  the  defendant  entered.  That  act 
ordered  a  tax  (of  which  the  sum  collected  by  the  defendant 
was  a  part)  to  be  assessed  upon  dwelling-houses,  lands  and 
slaves,  according  to  the  valuations  and  enumerations  to.  be 
niade  pursuant  to  the  act  of  the  9th  of  July.  Congres.  by 
this  la)v  referred  to,  and  adopted,  the  valuations  that  should 
be  in. fact  made  under  the  former  law,  without  intending  to 
discriminate  between  those  valuations  that  should  be  aoou^ 
rately  and  truly  in  uU  respects  made,  from  those  which 
should  be  in  fact  made  and  returjued  in  pursuance  of  tho 
^rst  law.  The  act  i  f  the  14th  of  July,  havjng  adopted  the 
valuations  under  the, law  of  the  9tlL  of  Julv,  and  ordered  o 
tax. to  be  laid  and  collected  accordingly^  it  w:as  a  oompiete 
Authority  to  the  defendant  to  enter  as  stated  io  Jtheoase.  /U 
ir.ould  be  a  doptrioe,  I. apprehend,  of  most  noanifiost  inooo^ 
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▼enienoe  (if  it^eould  be  maintained)  that  if  a  tax  be  ordered 
bj  the  legislatare,  and  to  be  assessed  and  collected  accord- 
ing to  some  aiitecNKl0iurv)idoaftioit{r that'll  colleolorfi*of 
such  tax  become  trespassers,  if  peradventoie  there  should 
be  an  error  fn'the  adsessrment  or  iit  the  arr&ngeirnent  of  the 
prior  *  valuationa 

In  England. 'th^'  anmiAl^  laiid^  tax^  is.  to  this  day  appor« 
tioned  and  assessedi  aocording  tO' an*  antecedent  valuation 
made  as  early  as  the  year  1692,  and  this  practice  generally 
and  tiMdisari>f  prav^ilfl^  iv  oixier1o«atftnd  theintfn^nM'diffi- 
cQltytaod  labor'A(tf.f!pciqu^ni.Takiatid&s(a)  'Ti^e  contintttitilil 
assessmeuta  w^^f^e^i^so  4idopted  ky  the  legislature  of  this- 
state  ib'  %he  asMsa»Bent<«nd^ooUectioiii  of  >  a  «tate  land-  tax ; 
and  in  all  these  cases  of  reference  to  a  valuation  made,  or 
to  be' made,  by  a  Anrmer  law,  the*  true  consi^elion'is^  that 
the  ddcnment  veferred  Id  is  not  to  be^^assnmed  as  acourate} 
at  the  peril 'of  the  ministerial'  officer.'  The*  aet  • 
adopting  it  De<9dSBarily' ratifies  it?a8:«ound,  (for  ^tbe^  [*104} 
specific  purpose  for  which  it  is  to  be  resorted  to. 
And  Mrh^tber  this  r^fer^ode  be  to'ttr  ydnatlon  ondep  a^law 
*>f  five  day8,^or  Sve  y^itrd  anteeedeht  to  i^  time  of  making 
.he  reference,  does  not  appear  to  me  to  make  any  differ** 
mce  in  the  principle.  The  gravamen  now  complained  of 
ly  thc'i^aintlfiii'ltftd  nbt  arise 'tn^def^tfae 'act  by  viitneof 
^ioh  ^the  tax-  Wste  laird  «ttd  -^  'defendant  entered)  bnt 
ander  a  prior  law  directing  the  valuation,  and  my  opinion 
IS,  that  the  last  act  was  a  justification  to  the  defendant,  and 
for  these  reasons  the  plnntifb  tire*  not  entitled  to  redo Ver. 

LEWiBj'Oir,  ?,yd^larihg  himself  of  the  6ame  o{>iiiioil, 
*  "  Ordered  judgment  for  the  d^endant 

>,i  (0)  1  Blaok.  Oooi.  8M. 
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Callaoan  and  others  againH  Hallbtt  and  Bownb. 

A  oontract  with  a  bnuoh  pUot  of  New-York  to  asmal  a  vessel  ia  distreM  iM 

a  certain  sum  to  be  paid,  is  absolutelj  void. 
^IKSL    If  good  anywhere. 
After  default  a  motion  may  be  made  in  irrest  of  judgment,  if  on  the  fine  ef 

the  record  it  appear  that  tiie  action  was  not  maintainable.  i 

This  was  an  action  brought  by  the  plaintiflb,  who  were 
pilots  of  the  port  of  New-York,  to  recover  five  hundred- 
dollars  agreed  to  be  paid  to  them  by  the  defendants  for 
bringing  from  Bamegat  the  brig  Neptune,  i^hich  had  been 
there  driven  on  shore. 

The  declaration  consisted  of  four  counts:  the  first,  an^ 
agreement  with  the  captain  on  behalf  of  his  owners ;  the 
second,  on  one  with  the  owners  themselves;  the  third, 
work  and  labor  at  the  request  of  the  defendants ;  the  fourth, 
a  quantum  meruerunL 

Judgment  had  gone  by  default^  but  on  the  execution  of 
the  writ  of  inquiry,  the  defendants  had  come  in  and 
examined  witnesses. 

Boyd  now  moved  in  arrest  of  judgment^  contending  thai 
the  action  appeared  on  the  face  of  the  record  not  main 

tainable. 

Pendktorif  contra.  It  has  long  been  settled  that  the 
master  may,  when  in  distress,  hypothecate  either  vessel  oi 
cargo  for  necessaries  to  prosecute  his  voyage.  Moor,  918;(<i) 
2  Ld.  Raym.  984.(6)  Noy,  9d.(c)  A  fortiori  be  may  bind 
to  his  engagements,  when  the  vessel  mu8t  otherwise  be 
lost.  If,  then,  the  action  be  maintainable,  this  can  be  the 
only  tribunal ;  it  cannot  be  in  the  admiralty,  and  the  reaaoa 

(a)  Barnard  v.  Bridgman. 
(6)  Johnuon  v.  Shippen. 
(e)  S'xtrrtborroyi  ▼.  Lywim. 
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11^  the  court  has  jurisdiction  in  cases  of  hypothecation  on 
account  of  the  extraordinary  interest,  and  because 
the  contract  is  on  the  credit  *of  the  ship  or  goods,  [*105J 
and  their  safe  arrival.  Owners  are  not  liable  in 
the  court  of  admiralty.  6  Mod.  79.  They  must,  then,  be 
answerable  here.  Whether  the  contract  was  with  the 
owners  or  the  master,  is  immaterial ;  for  the  contract  of  the 
master  is  obligatory  on  the  owner.  2  Moll.  b.  2,  208,  s.  4, 
15,  218.  If  the  master  ransoms,  the  remedy  is  against  the 
ewnen  Oomu  v.  BladAumy  Doug.  641,  and  in  YcUes  v. 
Hall^  1  D.  &  £.  78,  the  plaintiff  recovered  on  the  engage- 
ment of  the  master  against  the  owners,  though  the  vessel, 
for  payment  of  the  ransom  of  which  he  remained  as  a  host- 
age, was  given  up  in  satisfaction  of  the  ransom  bill.  In 
addition  to  these  authorities^  the  laws  of  the  state  render 
the  contract  valid. 

Boyd,  contra.  Principles  of  general  policy,  and  the 
invariable  leaning  of  the  court,  are  against  this  action. 
The  words  of  our  law  are  conclusive.  The  species  of 
oontract  in  which  the  master  can  bind  his  owners^  and  the 
distinctions  from  this  case,  will  appear  to  the  court  in  1 
Salk.  86.  2  Dall  194.  1  Bro.  Pari.  Cas.  284,  and  Abboti 
on  Shipping. 

Per  Curiam.  The  defendant  moves  in  arrest  of  judg* 
Blent.    The  declaration  states, 

1,  That  the  defendants  were  owners  of  the  brig  Neptune, 
that  the  brig,  when  at  sea  and  bound  for  New- York,  was 
in  distress ;  that  the  plaintiflb  contracted  with  the  master 
to  bring  her  safe  into  port  for  500  dollars;  that  they 
brought  her  in  accordingly. 

2.  The  like  against  owners. 

*  8.  The  usual  counts  on  a  quantum  menUL 

*  Three  questions  are  raised: 

1st  Whether  the  action  is  maintainable  on  the  first 
4X>ant,'  which  involves  two  questiona. 
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1.  Could  ithe  master  by  such  contract  bind  the  owners? 

2.  Was  th6  con4Tar.t  lawful^  the  plaintifb.  being  branch 
pilots  belonging  to  ths  port  of  New- York? 

2d.  Can  the  defendants  move  in  arrest,  of  Judgment  aftcir 
attending .  Jrbe.  exeoution-  of  the  wi:ii4Q{|f;i|\quiry,(a)  ap4 

examining  witnesses? 
[*1()61     .  .*8d.  May  not  the  court  qrdex  an  ii^qwry  cb  now 
.     on  the  thiffd. county  in  the  event  of  the  first  and 
second  being  held  bad  ? 

..Thequestion  of  tl^  rightiof  the  (master  to.:  bind  owneii^ 
it  is  not  necessary,  to  decide. 

The  legality  of  .the  contract  is  moi^.  material. 

Thei  actifor  the  jegulalion  of  pilots  and  pUotage  fi>r  the 
port  of  NQw-Tork^.(sess.  7,  .c  iSl,  ,sec4  2  and  8,)  makes  it 
the  duty  of  .pilots  to  give  all. the  aid  and  assistance  in  tbeir 
power  to  any  vessel  appearing  in  distress  on  the  coast^  an4 
for  neglect  or  refusal  subjects  them  to  a  fine  or  forfeitures 
of  theii;.  places;  but  for  th«  encouragement  .of  sudi  pilotf 
who  shall,  distinguish  )kheD(V9elve9.  by  their  activit^^  anf| 
neadiness  to  aid<  vessels  in  di^tress^  itepacta^  that  the  master 
oc  owner  of  such  vessel  shall  pay  lo  such  pilot  who  shall 
have  exerted. him»lf  Jbr  Aeprieaerva^^  yewdf.auo^i 

sunifor  exira  servioeaas  the  mastef  or ;ownier<i|nd  such  pilot 
can  agree  upon;  and  in  case  no  such  agreement  oan  ba 
made,  the  master  and  wardens  of  the  port  are  empowerec) 
to  ascertain  the  reasonable  reward. 

It  being  made  the  duty  of  the, pilots  to,  assist  the  defend* 
Auta'  vessel,  it  was. oppression  in  them  to  exaot  t^e  stipu- 
lation in  question.  ^  It  would  lead  to  abuses  of  the  most 
serious  najture  if  such  contracts^  founded  on  such  oonsid^ 
rations,  were  held  to  be  legal.  There,  a^  several  cases  ip 
the  books  tending  to  show  the  leaning  of  courts  .of  just^ 
against  the  oppressions  of  persons  in  public  trust,  and  t)^ 
illegality  of  exacting  previous,  reward  for  doing  their  duty. 
The  law  allows  them  sufficient  compensation  for  extraor 

'»h  (4  JSkHfke  «.  <Jhttumtm,  Owth.  609. 
(6)  Bridge  y.  Cage,  do.  Ja..li»8»  ^J^oMw^  y^amiiht  S  Bttm  9S4. 
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dinary  exertion  after  the  service  performed :  which  showr 
it  was  ao  object  with  the  legislature  to  prevent  undue 
advantages  being  taken.  We  are,  therefore,  of  opinion,  the 
fifst  and  second  counts  are  bad,  as  contrary  to  public  policy 
aod  the.  spirit; of  the  act.  As  to  the  second  question, 
whether  it  be  too  late  to  move  in  arrest  of  judgment  after 
attending.  the^eJfieootioa  of  the  writ  of  inquiry,  we  are  of 
o^loiv*tbie  autboriAieaaddaeed  do  not  apply  to  questions 
eoi  the  jx^eriti^  buJt  only  to*  formal  defects  in  the  pleadings. 
.Oo  the  thirdi  point  we  are  of  opinion,  on  the  authority 
Q££Ucfouw8rV..££[pim^  that  the  plaintiff 

mayy«oa  payment  of  costs,  have  (if  he  solicits  it)  an  inquiry 
<k  novo  on  the  quantum  mendt^  reserving  the  questioUi 
however,   whether  on  such  inquest  he  shall  be 
entitled  to  mom. than  his  legal ' ^allowance,  not    [*107] 
having  made  the  prescribed  appeal  to  the  master 
and  wardens. 

Judgment  arrested. 


'  li 


-■  Allks  against  Brace. 

Tmmm  duuiged  in  an  aotion  on  •  promisBory  note. 

^AavffUPSST on  apromissoi^  note. 

The  affidavit  of  the  defendant  stated  fraud  ^in  obtaining 
it,  and  that  his  witnesses  resided  in  the  county  to  which  it 
was  then  moved  to  change  the  venue.(a) 

Motion  granted. 

(a)  I  SelL  538.    2  WUs.  380. 

(a)  See  ante,  Bogeri  v.  HUdrdh,  page  4,  r    (aX  and  Woods  v.  Yam  Bofnkm 
p^  123, 

i.[lj«eealM,  Fosa$y^y.\MiM^  8  Dw'  ^  868;  Hopkkn  t.  Beodh^  1  OaL  R 
mvUringt^v.Bogfri,  I  Id.  583. 


»  •    • 
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COSTS. 
In  answer  to  some  questions  from  the  derk,  as  to  costfl^ 

The  Court  said,  when  the  fee  bill  mentions  that  in  cer> 
tain  cases  there  shall  be  but  one  taxation  of  costs^  it  meana 
that  in  the  case  where  plaintiff  might  consolidate,  and  yet 
proceeds  separately,  he  shall  have  costs  taxed  but  in  one 
snit,  and  may  elect  the  suit  The  plaintiff  is  not  entitled 
to  charge  entries  on  roll  until  the  cause  has  progressed  to 
AD  issue  or  judgment 

REGULiE  GENERALES. 

Supreme  Ooubt, 
OcUAer  Term,  1802. 

Ordered.  That  when  a  plaintiff  stipulates  to  bring  hia 
cause  to  trial,  on  payment  of  costs,  he  shall  have  twenty 
days,  after  a  demand  made  by  the  defendant,  or  any  one 
on  his  behalf,  accompanied  with  service  of  a  certified  copy 

of  the  rule  to  pay  the  costs,  and  of  the  taxed  bill, 
[*110]     to  pay  the  same ;  and  the  defendant,  *on  filing  an 

affidavit  of  such  demand  and  non-payment,  niay, 
at  th^  expiration  of  the  said  twenty  days,  enter  judgment^ 
as  in  case  of  a  nonsuit,  as  of  the  preceding  term. 

Supreme  Court, 

Saturday,  Janitary  29,  1808. 

Ordered,  That  every  attorney,  when  he  gives  notice  of 
the  argument  of  any  enumerated  motion,  shall  furnish  the 
clerk  residing  in  the  city  where  the  court  shall  next  be 
held,  with  the  date  thereof;  who  shall,  by  the  first  day  of 
the  term,  make  a  calendar  of  all  causes  which  may  be 
noticed,  according  to  such  dates.  Causes  of  the  same  date 
shall  be  placed  on  the  calendar  in  the  order  in  which  thej 
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are  received  by  the  clerk.  Each  cause  shall  be  argued 
aooordiDg  to  its  standing  on  the  calendar,  if  the  party 
entitled  to  bring  it  on  be  ready ;  otherwise  it  shall  lose  its 
preference,  and  not  be  called  again  until  all  the  others  are 
disposed  o£  The  attorney  of  either  party  may  give  notice 
of  the  argument  If  any  cause  be  inserted  on  the  calendar 
daring  the  term,  it  shall  not  take  place,  whatever  be  its 
date,  of  any  that  are  on  it  at  the  opening  of  the  court 

Ordered  further.  That  to  every  case  there  shall  be  added 
a  note  of  the  questions  to  be  made,  and  to  them  the  argu- 
ment shall  be  confined.  I^  however,  any  facts  in  the  case 
give  rise  to  other  questions,  these  also  may  be  argued, 
unless  the  adverse  party  object  that  they  are  facts  not 
appearing  material  to  a  discussion  of  such  new  questions, 
in  which  case  they  shall  be  abandoned,  or  the  case  referred 
for  amendment^  if  the  oourt  shall  think  it  necessary. 


VovL 
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Post  agamsi  Wbioht  and  Bitchak. 

tf  A  mom  bat  Men  dntjr  tel  down  tipon  the  day  calendar,  and  on  being  oalV 
'  ed,  Ibedefenda&tdoee'naC  ai^pear,*  nor  his'  oonnael  who  is  then  in  coori 
'•  liia  pkuntur  jni^laJiean  inquAat^  which  the  court  will  not  set  aside  thongli 

merita  be  sworn  to^  if  the  ab'ienoe  of  the  defendant's  counsel  be  not  ap* 

ooontedibr. 

An  iDquest  had  been  taken  in  this  cause,  at  the  last  mt 
tiiigs^  in  June,  at  New  York 

^'Mcff man  moved  to  set  it  side,  on  two  affidavits;  one 
nude. by  the  de&odanta,  which  stated,  that  they  verily  be- 
fieved  that  they  had  a*  good,  substantial  and  legal  defence ; 
the  other  by  the  counsel  in  the  cause.  This  last  set  forth 
that  he  was  oountel.for  the  Humane  Society  of  New- York, 
and,;  iB>  that  oapaetCj;  obliged  to  visit  the  gaol  on  Monday 
in  every  week ;  that  this  cause  being  noticed  for  trial  on  a 
Honday,  he  came  into  court  instantly  after  discharging  his 
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duty  to  the  society,  when  he  found  an  inquest  had  beeo 
taken  in  the  suit ;  that*  he,  on  the  same  day,  wrote  to  the 
attorney  of  the  plaintifi^  offering  to  pay  all  the  costs  of  the 
inquest,  and  to  engage  to  try  the  cause  in  the  then  sittings, 
if  the  plaintiff  would  abandon  his  inquest,  which  he  reftised 
Ui  do. 

Hoffman  also  observed,  the  calendar  had  been  gene 
through  more  than  once,  and  tHat  tlie  plaintiff  needed  not 
to  have  lost  the  sittings  but  for  his  own  obstinacy. 

[*112]        *  Woods  relied  on  the  counter  aflSdavit  of  the 

plaintiff's  attorney,  which  stated,  that  the  cause 

was  duly  set  down  in  its  ord^.on  the  day  docket;  that  it 

was  regularly  called  and  tried ;  that  when  called  on, 

,  Esquire,  was  in  court,  and,  in  the  hearing  of  the 


deponent,  said  he  was  of  counsel  for  the  defendants,  but  as 
he  did  not  see  his  client,  nor  any  of  their  witnesses,  he 
would  not  appear;  that  on  this  the  defendants  were  called, 
and  an  inquest  taken. 

Woods  remarked,  that,  i^  after  these  fitcts,  the  inquest 
should  be  set  a  side,  there  would  be  no  end  to  these  appli- 
cations. A  defendant  had  only  to  keep  himself  and  his 
witnesses,  or  even  his  counsel,  out  of  the  way,  and  be  sure 
to  gain  a  term  whenever  he  pleasedj 

Ar  Curiam.  All  reasonable  notice  to  attend  and  defend 
the  suit  was  given.  The  cause  was  on  the  day  docket^  and 
there  is  no  kind  of  excusei^a)  why  the  defendant-  was  absent. 

(a)  See  M'Kay  v.  Marine  Ins.  Co.,  2  CaineB'  Rep.  3S4^  the  absence  of  ooim- 
•el  diaoouiitenanced  as  an  excuse;  and  Sayer  ▼.  Ifaei^  lb.  336.  The  nnw 
^zciue  reluctantly  admitted,  though  the  plaintiff's  counsel  was  abaenti  from 
an  opinion  that  the  cause  would  not  come  on,  induced  by  expressiopf  to  that 
effect  from  the  partner  of  tlie  attorney  on  record  for  the  plaintiff.  The  rule 
■eems  to  be,  that  rs  it  is  the  duty  of  counsel  and  attorney  to  attend,  that  du- 
ty will  not  be  dispensed  with,  unless  in  cases  of  neoeaaity,  or  miaconceptioik 
See  Rugtrs  v.  Oaniaon,  2  Caines*  Rep.  379. 

See  also  /Uitwim  v.  Ikapard,  1  Wend.  281 ;  Jackttm  t.  WakmtUMi  3  Gov. 
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Byen  t.  HiUjer. 


He  bad  a  counsel  in  coart^  and  might  have  been  there  him- 
ael^  with  his  witnesses.  The  defendant,  therefore,  can  take 
nothing  bj  his  motion. 


urged  strongly  the  rigour  of  the  practice,  that 
it  would  operate  onlj  against  the  attorney  of  the  plaintiff 
that  it  was  the  first  instance  of  such  strictness. 

Thb  Goubt  answered,  there  must  be  a  first  time  in  all 
prooeedingai;  that;:  they,  found  it  necessary  to  enforce  their 
rules,  and  had  made  a  determination  so  to  do,  as  the  only 
mode  of  haying  them  obeyed. 

Motion  denied, 

Badcuff  and  LiviNQaTON,  Justices,  absent. 


Btsbs  against  Hillteb. 

U  A  DOtioe  of  motion  for  nonsait  be  titled  vemu  instead  of  ad  Mchmi,  and  Um 
affidaTit  annexed  rightlj  titled,  the  notice  will  be  good. 

Spencsb  moved,  on  the  common  affidavit,  for  judgment 
as  in  case  of  nonsuit  for  not  proceeding  to  trial. 

Hoffman  resisted  the  application,  because  the  notice  was 
entitled  WHliam  Hillyer  against  Joyn  P.  Ryers,  instead  of 
WiUiam  HiUyer  ad  sect  Jchn  P,  Ryers ;  this,  he  said,  was 
fatal,  there  being  no  such  suit  in  existence  as  the  one  in 
which  the  notice  was  given,  but  he  added,  he  would  not 
have  urged  it  except  from  its  being  one  of  Mr.  Oolden^$ 
causes,  whose  state  of  health  the  whole  court  knew. 

Spencer^  contra,  observed,  that  there  could  be  no  force 
in  the  objection,  unless  it  appeared  that  the  party  luid 
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f^llS]  been  *mifile(l«(a)  The  notioe  was  fer  judgmeftt 
as  in  case  of  nonsuit  for  not  pvoceeding^  to  trinly 
therefore,  it  must  have  oome  from. a  defendant*  In  tho 
next  place,  it  was  an  affidavit^  a  copy  whereof  was  an- 
nexed, and  that  affidavit  was  rightlj^eatitledi;  <  Il^isamere 
question  of  who  shall  pay  costs.  There  haabeea  nocouih 
termand,  and  the  defendant  kept  all  the  civcuits  with  his 
witnesses. 


Hoffman.  As  this  is  the  first  de&ult,  will  the  ooorl 
oblige  Us  to  stipulate? 

Per  Curiam^  Stipulate  to  try  at  the  next  circuit  for  the 
city  and  county  of  New  York,  and  pay  the  costs  of  the 
present  application. 

On  stipulating,  and  paying  costSy 

Motioned  denied* 

Badcuff  and  Livingston,  justices,  absent 

(a)  This  IB  the  true  principle.  Therefore,  where  the  christun  luune  of  a 
plaintiff  was  "Teonia,**  and  the  notice  "  Jeonia^**  aa  there  waa  no  other  auit 
againat  the  defendant  by  a  peiBon  of  the  aame  Mnftme  aa  the  p^«ii»iiy^  the 
variance  waa  deemed  immaterial  Quick  ▼.  MerriH  3  Cainea'  Bep.  133.  80 
a  noUce  to  qoiti  styling  the  premises  '*  The  Waterman's  armii^*'  waa  held  good, 
tlioagh  the  sign  of  the  houae  waa  "  The  Bricklayer'a  arms,*'  the  defendant 
holding  no  other  houae  of  the  plaintlfl|  and  there  being  no  aacb  sign  aa  '^Tbe 
Waterman's  anna**  in  the  pariah.  i2l»eA4iiik  v;Op»#«l>v^-i-o-i^/4lapi 
Rep.  185.     See  iNwi;  344. 

On  the  same  principle  where  a  notice  of  executing  a  writ  of  ioqoiiy  *'ob 
Tueaday  the  14th  of  January  inst"  waa  given,  the  court  of  0.  B.  reAaed  la 
•et  aside  the  execution  of  the  writ,  because  the  1 4th  was  on  a  Tfauraday, 
aaying  it  waa  dear  the  defendant  oeold  not  t«v»  taeoi  aiiM. 
tfvriMs  3  Boaw  a  PoU.  1. 
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Bruidl  T.  BodkhfMit 


Brandt,  on  the  demise  of  W.  R  Van  Coubtland  and 
P.  Van  CouRTLANirr,  ogamatM.  and  A.  Buckhoxtt. 

If  there  be  a  neglect  in  not  prooeeding  to  trial,  defendant  moat  avail  himself 
of  it  the  flnt  opportunit^j  if  he  do  not,  it  will  be  a  waiver,  and  aubjeol 
bin  to  oosta^  if  he  afterwarda  moye  for  judgment  as  in  oase.  of  nonsoiL 

Ths  issue  in  this  cause  had  been  joined  in  January, 
1801,  and  notice  of  trial  given  in  the  June  following:  il 
however  did  not  come  on,  in  consequence  of  the  defendants 
applying  for  a  commission  to  obtain  testimony  from  Yirgi* 
nia.  On  the  arrival  of  the  commission  in  that  state,  it  wafl 
found  the  witness  had  removed  into  Kentucky,  whither  he 
was  followed,  and  his  evidence,  to  the  interrogatories,  taken 
on  a  deposition,  made  before  two  justices  of  the  peace.  A 
copy  of  this,  accompanied  with  an  affidavit  of  the  facts, 
was  served  on  the  plaintiff's  attorney  in  August,  1802, 
and  communication  at  the  same  time  made,  that  a  regular, 
commission  would  be  sued  out  and  sent  into  Kentucky* 
On  this  the  plaintiff  did  not  notice  for  trial ;  for  not  pro« 
oeeding,  however,  to  which, 

Woods  now  moved  for  judgment  as  in  case  of  nonsuit. 

S^^enoer  opposed  the  application^'  as  being  too  late,  insist* 
ing  it  ought  to  have  been  made  the  very  first  term  after 
the  neglect,  and  asked  for  costs  of  lesiBting  the  aiq>lic4i*: 
Uon. 

Per  Curiam.  The  defendants  have  not  accounted  for 
tlieir  delay ;  if  that  be  not  done,  and  the  application  be  not 
immediately  after  the  laches,  the  default  is  waived,  and 
cannot  now  be  taken  advantage  of  (a) 

Motioned  denied,  with  coats. 

•  Rabcliff  and  Livings'Tow,  jubtioes,  absent. 

(a)  a  P.  6VBe(ad&  WiUte,  Col  Gas.  64.    S.  C,  1  Johns.  Gas.  SO. 

See  also  Mmnfordr,  Ooi  Int.  Cb.,  2  Gai  R.  251 ;  Chapman  r.  Van  ifMya^ 

Wen.  617 ;  Barnsdn  ▼.  SUoens,  7  W^a  519:  Andn,,  9  Wea  461 
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OammaD  ▼.  New  York  Inaunnoe  Company. 


[*114]    *Caiocan  against  Thb  New-Yobk  Insusakcb 

Company. 


The  rule  fyr  oonsolidating  applies  only  to  sevenl  actionB  on  one  poHcy, 
does  sot  extend  to  eeveral  policies  on  one  risk,  though  the  questkm  bt 
the  same  on  all,  because  the  oontracts  are  several. 

Th£  plaintiff  bad,  for  himself  and  several  other  persona 
with  whom  he  was  variously  interested,  effected  eleven 
policies  on  distinct  parts  of  the  cargo  of  the  same  vessel. 
The  name  of  the  plaintiff  was  in  each  insurance,  but  asso- 
ciated with  different  parties,  according  as  he  was  connected. 
The  point  in  dispute  was  the  same  in  all. 

Hoffman  moved  to  consolidate  the  actions,  or  to  stay 
proceedings  in  ten  of  the  suits  till  the  eleventh  was  deter- 
mined ;  the  defendants  being  willing  to  pay  on  the  residue, 
if  that  should  be  determined  against  them.  The  object  of 
his  endeavor  was,  as  he  said,  to  save  the  enormous  costs 
which  would  otherwise  accrue. 

L.  Ogden.  The  contracts  are  several ;  and  though  a 
number  of  actions  on  one  policy  will  be  consolidated,  (bat 
is  because  the  contract  is  one,  and  therefore  the  very  rea* 
son  of  the  practice  in  such  a  case  is  sufficient  to  overrule 
the  present  application. 

An  application  was  made  by  myself  to  this  court^  for 
leave  to  consolidate  five  actions  on  five  promissory  notei 
to  the  same  plaintiff,  and  refused,  because  of  the  diversity 
of  the  contract&(a) 

Per  Curiam.  The  contracts  being  separate  and  inde- 
pendent  it  is. not  a  case  for  consolidation,  and  not  to  be  dis* 

(a)  By  the  practice  of  the  English  courts,  if  the  defendant  be  held  to  bai 
in  two  actions  which  might  be  joined,  the  plaintiff  wiU  be  obliged  to  oontolfr 
date  and  pay  the  ooeto  of  the  appUoation.     OtcQ  t.  BrigifB,  2  D.  ft  KL  CSS. 
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J^Qter  T.  Hallect 


linf^wL-W!  fbum  tliat  of  the  notes.    There  never  was  »« 
instance  of  conaolixbuittg  diflRerrent  policies.(a) 

Motion  denied. 

Radol^f  a.kl  .X\  /ivGSDOKi  Justices,  absent. 


♦SHirii^\  ':yx^nM  Hallstt.  C^aI*^] 


If  the  defendant :b«i  Joined  in  «  ecik  ^ihjion,  the  oomt  Wili  n^  c&  the  pluhi- 
tiff*s  appUoQtkm.  Tacate  the  rale  bj  ^hich  H  was  gianteJ,  Vui  wCl  gram 
one  to  proceed  to  trial  notwithetandug  ihe  ooiamiaaion. 

D.  L.  OoDBN  moved  for  a  ru?6  to  vacate  the.  rule  for  a 
commission  which  had  issued  in  this  c&use  in  the  spring  of 
1802.    The&cts^.  as  appeared  by  affidavit,  were  these : 

A  commission  had  issued  as  above,  in  which  the  defend- 
ant had  joined,  but  not  being  returned,  another  was  sued 
out  in  November  last,  and  as  there  were  no  hopes  of  the 
fiiBt  being  returned,  the  parties  agreed  that  the  testimony 
taken  on^the  second^  which  was  on  the  same  interrogato* 
ries,  should  be  read  in  evidence  on  the  triad.    After  thiB 

(«)  On  pffomiaaory  notes  the  court  reftiaed  to  consolidate,  though  the  suits 
were  between  the  same  parties.  PhUipa  A  iMdtow  v.  JRoget^  Caines'  Praa  134, 
from  MS.  Kad,  Cli.  J.  80  where  thenotes  fell  due  on  different  days,  the  K. 
B.  denied  the  application.  Musaenden  v.  (yHara,  I  Tidd,  (edit  1808,)  656. 
The  same  principle  governs  in  ejectments.  When  there  are  several  defend- 
aniSy  who  have  several  interests,  the  court  will  not  consolidate.  MedSUeoi  v. 
BrmuUr^  1  £eb.  524.  AUtBr,  where  the  suits  are  for 'the  same  premises  on 
the  imme  demises.  Cfrimskme  v.  Burgers  and  otherSj  Barnes,  176.  In  actions 
on  policies  o^aasut!anoe,wberathe  rule  for  consolidating  does  apply,  the  court 
wfll  grAnt  imparlances  m  all  but  one,  till  the  plaintiffs  consent  to  enter  into 
ilw  cDfisoHdation  rtile^>  which  to  the  same  as  that  in  the  Eng^iah  courts.  Church 
ada.  Clamm  A  SknUey,  Oole.  Gas.  62.  Where  after  consolidathig  a  cause  in  one 
mfbrior  court,  tlie  plaintiff  discontinued  in  thai  court,  and  brought,  for  the 
asoie  causey  an  action  in  anither  court,  proceedings  were  stayed  till  after 
trial  of  the  prindpal  eanse  'o  the  consolidation  rule.  FaHUn  t.  Sooit,  1 
TMm.666. 
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Way  V.  Bndt^Weed  ▼.  Bllit. 

the  cause  was  duly  noticed,  but  the  judge  refused  to  let  it 
come  on,  as  the  counsel  for  the  defendant  had  joined  in  the 
commission. 

Per  Ouritmi.  The  oommiasion  is  as  much  the  defendant's 
as  the  plaintiff's  and  he  may  take  the  benefit  of  it  on  trial. 
We  cannot^  therefore,  vacate  the  rule,  but  the  plaintiff 
may  have  one  to  proceed  to  trial  notwithstanding  the  com- 
mi88ion.(a) 

Motion  denie<L(&) 

Badcliff  and  LiyiXGsroN;^  Justites^  absant. 


Wat,  and  Uakkah  his  wife,  c^tVis^  Bbadt. 


^oftoofdrouit 


It  was  said  by  the  court,  in  this  sttii^**  that  when  a  judge 
on  a  circuit  has  not  time  to  try  a  cause,  the  costs  must  abide 
the  event  of  the  suit 

Radcliff  and  Livingston,  Justices,  absent. 


E.  Weed,  by  N.  Weed,  his  Quardian,  agamH  Elli& 

A  younger  iaBue  tried,  no  proof  that  an  dld6r*inl|;ht  hAfh  been  heard. 

.   The  Court  ruled  that  a  younger  issue  being  tried,  is 
not  always  conclusive  that  a  cause  might  have  boen  brought 

'  (a)  See  Bram  v.  RodeHcha  and  SWi  trs,  ank,  74.    See  Note  [«]  owte. 
'  (»)  8ee'£ir6y  t.  WoOer*,  pMi,  603.    Oainea*  P»a  428—480 :  mdurtTt 
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Grover  t.  Green. 

{a)    At  a  circuit  the  judge  will  aometimee  take  up  a 

2avfe  he  may  think  shorty  wheu  he  will  not  enter  into  a 
ongone.* 

Badcuff.  and  Liyihostok,  Justices,  absent 


Obovkb  offoiiut  Gbxen. 

Omit  win  Mi  ditdiMge  on  motion,  •  peraon  Mrresled  while  attending  n  re- 
fcrenoe  nader  an  order  of  the  Oonmon  Plena,  if  there  be  not  a  notioe  af 
aj^ jing ;  but  will  only  grani  a  rule  to  aho w  oauae. 

The  defendant  was  attending  a  reference,  under  a  rule 
1  f  the  court  of  common  pleas  for  Cayuga,  in  a  suit 
ivherein  *he  was  plaintiff,  and  the  present  plain*     [*116] 
lifl^  defendant,  when  he  (Oreen)  was  arrested  by 
ilrover,  on  a  writ  out  of  this  court. 
•    •  ■         ' 

SmoU  moved  for  a  rule  that  the  defendant  be  discharged 
out  of  custody,  on  common  bail,  the  plaintiff  having  abused 
the  process  of  the  court,  but  no  notice  had  been  given  of 
the  motion. 

Par  Ounam,  By  this  means  any  body  may  get  himself 
discharged. 

EnwtL  If  the  affidavit  be  false,  tne  party  may  be  in- 
dicted for  perjury. 

Per  Ouriam.  But  the  plaintiff  may  lose  his  debt  Take 
a  rule  to  show  cause  the  first  day  of  next  term  why  he 

(•)  a  P.  Jbdtom  V.  Valmime,  3  Cainea*  Bep.  12a  See  Jacknn  t.  Cham 
^erm,  foti,  111. 
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8h0ald  tiotijbeiCKflohftrgddyr'aBdiiii  the-4neati.  tkne^^let/firo- 
q^ediagaJ^e  staid.  .    <    ••       .     ivu 

Motion  denied;  rule  to  show  cause  ordered.(a)  W^ 


% « 


BAI>CLIFP<V«ldL0nili«fON)  Jttttio^  l&bMit 


I  I    >    •■.« 


Lackxt  lind  BkroQB  o^ilK5^  M'Dokald. 

Whatt« Hi<niiliMi<in»iamitir  > ^efkii»« for vhiob' IM  te'seiMMMt'M^iaw 


The  plainti£^  in  July,  1802,  had  stipulated  to  try  thiB 
eMse'at  the  next  circuit  court,  and  did  not  do  so. 

y  M.B,  Btbbisthpti  this  ground,  now  ihoved  for  judgment 
M  in  case  of  nonsuit 

SAoenhoven  read  an  affidavit,  which  was  not  denied,  sta- 
tti%  that^cr  defetiditot,'  after  l^he-commenoeihMtbf  the  suit^ 

•4A>*Zbo«iile<M4o(|iivmuiiiiy«f'|MBBOB»l8,  tlMrtran  vbe«i*«t4eiMUiiM  is  r»> 
quired  in  a  court  of  justice,  eitlier  directly  on  the  bunness  of  the.couiti  or  in 
any  manner  relativa  to  tliat  businesa^  shall  be  protected  Aom  arrest,  tmida, 
mnramdo,  et  rt-eumdo.  Meekina  r.  8mUh,  1  H.  Black.  636.  On  the  arrea^ 
iJheff«fbM^of  eithe#'jjNatffl^ordf»lbiidaHt^  wiiet  goin^  to  fifOend  th«ir  cause, 
it  will  he^  put  oSt,  and,  without  costly  if  there  be  any  coUusioni  with  ihe  ore* 
ditor,  until  the  return  of  a  Ao.  cor,  which  the  judge  at  N.  P.  will  grant  Sokh 
m^  w,<VnderhiU,  1  Camp.  329.  Bail  attending  j^^  justify.  Jfiwfc«pw  T.JSnuM. 
ii6i  aup.  So  persons  upon  recognizance  at  the  sessions.  BomrB  v.  mckermaK, 
t  Johns.  Rep.  638.  Witnesses  to  prove  a  will.  NbrriB  t:  Beddi;  9  JodnsL 
Rep.  394.  For  the  purposes  of  protection,  all  before  whom  proceedings  in  a 
o0Milf^\n ivamtify:lmea,wn^  fwuiak  douitlDf  jn^Bce.  .GmhiBiMlionaii  of 
Ji^Rikrapt,  (xdndte^T.  J%Mser,  6 IX  &  &  624y)  arbitrators,  (^^mcB  v^Sttrnm^  3 
Kast,  89,}  and  referees  under  a  rule  at  N.  P.  (Mborey.  Bootk,  3  Ves.  jun.  360,) 
Waiting  at  a  coffee-house  fh>m  day  to  day,  if  in  the  vicinity  of  the  court,  is 
hM  totSe^wltMintbrfMirYMM   CMMer^  llttts^'taft  tojrins 

in  the  afternoon  to  dine  at  a  tavern  in  the  neighborhood  of  CiM  odOHcwtthia 
Oiat  ciradmmda.   Ligh^find  v.  Ck»m»vn,  3  BUclc.  1118. 
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LuclMy  %  M^Doniild. 


and  before  a  trial  could  be  had,  was  sentenced  to  the  state 
prison,  where  he  still  remained,  and  prajed  to  discontiniM 
without  payment  of  costs. 

Van  Ness,  amicua  curuBj  mentioned^  that  when  the  de- 
fendant rendered,  proceedings. useless^. the  court  was alwajs 
disposed  to  permit  a  plaintiff  to  discontinue  without  costs. 
In  Jiackacm^oni  tbBdemiBeii^.LudlouJfimufWM 
jtined^'lhe'dsfeadaiit abandoned  ihavpoaoosJiQn, aiidtherl«H 
SOT  o&tbe  plaintiff  havingenlerBdit  dini  JicMtmotioe  >the-caflMO 
fiMF'trsiL  fThe  dsfeadanii  shm: :  noved  lor  judgment  as  ift 
ease^itf^MMBoky  but  Ibeicoutt  dwiieA<iMs  'tnotioi^  aad  gfavt 
leave<feo  disooDtiniietiwitliout  payment  oil jooM.[1] 

Per  Ourimm  r.The  opinion;  of  •the  court  is^  that  suffioieal 
has  been  shown  to  prevent  thegudgmedt  of  rnoasatk.  The 
defendant  hn ^by  his.own' aiot  depimd  thoi plain-^  >  \> 
tiflb  of  that  ^vemedj  whick^duy  might  have  had*.  pil7j 
against  his  person ;  his  body  is  out  of  their  reach, 
and  that  by  fi(s  oWn  aeti-  Ih  is  not,  therefore,  taeeessary 
that  they  Albuld'  protoedf  and  inottf  expenses'  for  i  nothhigii 
as  there  is  not  any  property  fiom  wheneetbey  can  be  reinr 
bois^  The  l^ltdntiffs,  therefore,  are  entitM  to^isoon- 
tinue|.>and  irithout  cost&(a)    i  i 

Motioa  granted. 

Badcufp  and  LiwaeTON,  Justices^  absent    - 

(«)  Iii'^lvfr^caiiM^  the  principle  of  41M»dMiiioaji  adoptadL : . Wbemiivs^ 
ttHCBta^aidflMto^  hM.^I«Mi64 1119  dMiafga  wa^  «n  |aaoW«nt  Jaw,  IM 
iMvtif  n^d^MMNitiiiaewiUKMitooala.  ^SBfipry  ▼,  J^art^  Uohnt^Bep.  143. 
Boi  QDleM  the  diachei^  be  obtained  be  will  not,  for  mere  infloWency  ia  uc 
fnmnd  for  dleooDtinning  as  a  right  OotUmB  ▼.  Boana,  '6  Jobn&  Rep.  9Sa 
See  Sham  ▼.  WUmerien,  2  Oainea*  Bep.  380. 

J[lj  AatOdiMJtttiDmiig/NilhQiaQOitastepla)  <»#»▼.  ABfiq^  ft<V»w.421; 
Bhiri»ilfy.«»ifyfl^tCQW.  1^1  ^,*firfp«P(*,jr-  iWn^f^^  1  Hall,  .146;  Labrm^. 
Iforvn. 8^Hi4  V^lJyid^y^  fir^^fnf2C9W.  503j  I^fdlow  ▼.  BMeU,  18  J. K 
m,  7am,Bumw,J^^yireod.2(»9;  ArdmyM^^  Omg 
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Malin  ▼.  Kinnejr. 


Maun  offomat  Kinnbt. 
The  Same  against  Lane. 

If  a  plaintiff  get  relioTod  (torn  his  own  stipolation,  heYastoree  ttie  defeodial 
to  all  rights  as  he  stood  when  the  stipulation  was  entered  into. 

These  caoses  were  noticed  for  trial  at  the  oirouit  held 
£>r  Ontario,  in  June,  1802.  Th»  defendants  attended  with 
their  witnesses,  but  the  plaintiff  not  bringing  on  the  causes, 
the  defendants  agreed  to  waive  taking  advantage  of  it^  pro- 
vided the  plaintiff  would  consent  that  the  two  above  saita 
should  abide  the  decision  of  a  case  made  in  one  by  the 
same  plaintiff  against  George  Brown,  which  turned  on  the 
same  point,  and  had,  together  with  another  of  the  same 
•ort  been  tried.  The  plaintiff  acceded  to  the  proposition,' 
but  at  the  last  term  applied  to  the  court  to  be  released  finom 
his  engagement.    This  the  court  was  pleased  to  order. 

Einoit  now  moved  for  judgment  of  nonsuit|  and  that  the 
plaintiff  pay  the  costs  not  only  of  not  proceeding  to  trial  in 
1802,  but  those  also  for  not  trying  at  the  last;  circait. 

He  contended,  that  as  the  agreement  was  done  away  on 
the  application  of  the  plaintiff,  the  defendant  had  a  right  to 
those  costs  which  he  waived  only  in  consequence  of  that 
agreement.  The  agreement  was  the  consjfjeration  of  (he 
waiver,  and  the  consideration  being  Uiken  away,  he  had  a 
right  to  insist  on  not  waiving.  Then  as  to  the  costs  of  t^e 
last  circuit,  it  was  clear  he  was  entitled ;  because,  as  the 
plaintiff  had  been  released  and  had  not  tried,  it  was  mani<<' 
fest  he  was  in  de&ult,  and  costs  due. 

Stuart,  contra,  read  an  affidavit,  stating  that  the  rule  to 
discharge  the  agreement  was  made  at  the  latter  part  of  thd 
last  term,  and  that,  from  the  late  information  he  received 
of  it,  he  could  not  avail  himself  at  the  last  cirouit|  of  th« 
advantage  it  afforded. 
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MttUn  T.  Kinntj. 

Per  Curiam.  T)ie  application  is  for  judgment  as  in  case 
of  nonsuit^  and  to  pay  two  sets  of  costs ;  those  of 
Jane,  ^1802,  and  those  of  the  last  circuit  Four  [^118] 
causes  were  depending :  two  were  tried,  and,  after 
the  court  rose,  there  was  a  stipulation  that  the  two  causes 
not  tried  should  abide  the  same  event  as  those  which  had 
been  tried.  An  application  was  made  in  May  last  to  be 
relieved  ;(a)  that  the  two  causes  not  tried  might  be  restored, 
and,  the  plaintiff  not  bound  by  his  stipulation.  This  was 
ordered,  and  the  causes  restored,  as  in  June,  1802.  If  the 
plaintiff  was  relieved,  the  defendant  was  also ;  and  then  the 
stipulation  being  vacated,  the  causes  must  stand  in  the  same 
situation  as  in  June,  1802.  If  the  defendant  had  then  ap- 
plied,  nothing  appears  why  the  rule  should  not  then  have 
been  grafted,  at  least  a  rule  to  stipulate  and  pay  costa 
The  only  reason  to  excuse  now  offered  is,  that  the  plaintiff 
did  not  receive  notice  of  his  own  rule.  Both  circuits  men* 
tioned  have  passed  without  trial ;  therefore,  the  defendant 
must  have  the  effect  of  his  motion,  unless  the  plaintiff  stipu- 
late to  try  the  cause  at  the  next  circuit,  and  pay  the  costs 
of  that  in  June  last 

On  stipulating  and  paying  costs. 

Motion  denied. 

Badcuff  and  LiyiVGSTOK,  Justices,  absent. 

(«)  See  Mi^  1,  Mo9&rt  and  Lmi9  «▼.  HOdrdB^  when  he  will  aoi  he  ^ 
Heved. 
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Spencer  Vri  Webb. 


Spsngib  agttsmt  Wsbb,  ob  ^drejkdcm^ 

Db  teifsL  Botioe  oTentiy  of  the  rale  to  appear  and  plead  iieedvot.be.givi^ 
as  the  aenrice  of  the  m  /&  is  notioe  of  itselC  and  the  defimlt  may. be  .en- 
tered on  expiratioii  of  the  rale;  but  jadgment  cannot  be  entered  till  ibiic 
days  after ;  if  it  be,  the  Judgment  will  be  set  afdde^  and  the  default,  if  reg- 
ular, stand.  No  defiuilt  ever  set  aside  when  regular,  except  aooennted  hi 
to  the  satiafiiotion  of  the  oonrtb 

Ths  facts,  as  they  appeared  .by.  affidavit^ .  weie  .asfok 
lows: 

The  defendant  was  served  with  a  adiyifociaa  onTacoday, 
Ae  8d  of  May  last^  which  was  returned  9eire/eoi^n  the  10th« 
On  the  same  day  the  plaintiff  entered  a  rule  for  thed^endr 
ant  to  appear  in  four  days,  and  plead  ia  twenty  aftor  no- 
tice, or  that  his  default  be  entered. :  Notice  of  the  rule  was 
not  given,  nor  was  it  put  up  in  any  conspicuous  part  of.  the 
clerk's  office,  nor  was  any  affidavit  of  notice  on  file*  D^ 
&ult  was  entered,  without  any  auch.  affidavit^  on  the  14th 
of  May,  on  which  day  the  plaintiff  entered  his  judgment 
also.  The  defendant  swore  to  a  just  and  material  defence, 
and  that  he  had  paid  the  plaintiff  six  hundred  dollars  which 
had  not  been  allowed  him,  and  offered  to  let  the  judgment 
stand  as  a  security. 

Van  Veehim,  upon  an  laffidavit  stating  th^  above  ;&I9C8, 
moved  to  set  aside  the  default  and  judgment  thereon,  and 
that  the  defendant  be  let  in  to  plead. 

Spencer.    Several  grounds  of  objection  may  be 

[*119]     taken  *to  the  proceedings.     One  is,  that  notioe 

ought  to  have  been  given  of  the  return  of  the  acL 

fa.  and  of  the  rule  entered.     From  the  fourth  rule  of  this 

court,  made  in  April  terra,  1796,(a)  it  appears,  that  rules 

(a)  Oole.  Caa.  I.  a. 
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to  appear  on  acL  fa.  and  in  ejectment,  are  placed  on  Ibe 
same  footing.  It  is  not  neoesflary,  on  ei  taring  the  rale,  to 
give  notice  that  the  rule  has  been  entefed.  The  notices  by 
the  iei.fok,  and  in  ejectment^  by  the.  declaration,  are  tanta- 
mount When  the  Atlorujey ,  appeasi,  then  notice  ia  i^ 
qniied ; .  bqt  a  xLfau  is  notice  in  itfielf.  The  defaul^.  there- 
fore, being  regularly  entered^  mii^t  stand.  The  next  que»i 
tion,  then,  is  whether,  if  tfae.proceeding^  are.  correct  in  ent 
tering  the  d^ult  in  £jnr.  days, .  the  court  will  let  the  de- 
fendant in,  on  the  merita?  ChriswdldY,  Stougkio7if{a)  de- 
cided, the  Jast  term^.i^^in  point,  thttli  as.ttiere  ia.  no  account 
given  for  not  appearing^  the  default  is  correct^  and  will  not 
he  jpet  Jksid^  t  Theircris  UQ  eo^use  for<  not  entering  an  ap- 
p&vanoe,  and*  for;  fmr  daya  the  defendftnt  certainly  alept. 
In  JSkhoca^  adai  WKinfitr^j  Goie.  Cas^  1%^  .the  oourt  said 
that  &4e&ulti  moat  aJwitys  be  accounted  £[>ff«i.  . 

r 

•  *  *  . *« 

Qraham^  smicufi  cui^  observed^  thai  it  beipg  a  point  .<if 
practice  of;  acme  importanccy  J^e  begged  leave  to  mentk>ii 
tbat^  aocordiiig  tor  the  Eogliah  practice,  when,  on  a  Mk/a# 
to  revive,  two  nihik  were  returned,  judgment  was  signed 
of  course  on  showing  the  returns  to  the  office. 

Van  Vechien.  We  are  not  to  obtain  the  effect  of  our  mo- 
tion for  two  reasons.  Because,  according  to  the  English 
practice,  there  are  no  rules  oh  a  acu^,  and  because  no  ac- 
count is  given  for  the .  default.  As  to  the  first,  whatever 
the  practice  may  be  in  England,  our  courts  have  establish- 
ed that  a  lour  day  rule  is  to  be  eatered.on  the  returaof  the 
writ,  and  then  the  ordinary  rule  is  to  be  given,  and  if  the 
default  be  not  entered,  the  defendant  may  come  in  at  any 
time.  A  wire  facias  is  to  all.  intents  a  new  suit^  and,  there- 
fore, there  should  be  the. same,  practice  as  in  other xases^ 
there  may  be  a  pka^  &c.  In  this  the  default  has  pvoduoed 
no  injury.    Theie  could  be  no  judgment  till  next  term. 

(a)  Ante,  S. 

Vol.  L  22 
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Spenoer  t.  WMk 

Therefore,  this  rigid  rule  of  saying  that  if  you  do  not  ac- 
count we  will  not  hear  yoa,  though  you  give  evi- 
[*120]  denoe  of  ^reasons  for  our  interference,  can  have 
no  force  when  we  apply  to  the  discretion  of  the 
court  The  power  used  in  these  cases  is  founded  on  jusp 
tice,  and  whenever  any  thing  like  injustice  presents  itself 
the  court  will  interpose  and  see  that  no  advantage  is  taken. 
Here  the  defendant  offers  to  let  the  judgment  stand,  there- 
fore the  plaintiff  runs  no  risk,  as  the  defendant's  lauds  are 
bound.  He  swears  six  hundred  dollars  have  been  paid  on 
the  judgment  The  question  then  is,  whether  the  defend- 
ant does  not  necessarily  deserve  favor.  Whether  the  plain- 
tiff shall  have  execution  for  six  hundred  dollars  more  than 
are  due  when  merits  are  sworn  to  That  the  plaintiff  is 
able  to  re-pay  it^  is  no  answer;  the  oppression  of  thus 
wringing  so  much  from  the  defendant  may  be  intolerable. 
Notice,  either  express  or  constructive,  is  necessary  to  a  de- 
&ult ;  here  there  is  neither.  Oriswold  v.  Stoug/don  does 
not  apply ;  it  was  a  mere  irregularity  and  no  affidavit  of 
merits.  The  court  cannot  too  much  bear  in  view  that  no 
injury  can  result  by  letting  the  defendant  in  to  plead. 

A3jpencer,  in  reply,  said  he  had  strong  doubts  whether,  on 
a  scire  facias^  there  could  be  any  defence(a)  except  nul  tiel 
record^  :>r  the  judgment  satisfied. 

(a)  To  •  jci.  /a.  the  defendant  may  plead  in  abatement,  or  in  bar.  S  InsL 
4t0.  But  he  can  plead  nothing  in  bfir.  which  he  might  have  pleaded  to  th« 
original  actioa  This  rule,  as  to  pleading,  applies  equally,  though  the  jud^ 
meat  be  by  oonfessiou.  Therefore,  if  there  be  any  matter  prior  to  the  jud^^- 
ment  which  might  be  urged  .against  the  execution  sought  by  the  BcLfoL^  tiM 
court  roust  be  applied  to  by  motion,  as  it  cannot  be  pleaded.  iCFkaiam  t, 
/rvin,  8  Johns.  Kep.  78.  But  where  the  judgment  was  on  a  warrant  of  at- 
torney, as  tlie  defendant  could  have  liad  no  opportunity  of  pleading,  th« 
court  of  K.  B.  has  ordered  an  issue  to*  let  in  tlie  defence  of  usury.  Cock  ▼. 
•Amev,  Cowp.  727.  The  defendant  may  also  plead  in  abatement  that  thers 
were  not  fliteen  dnys  between  the  teste  and  return ;  {Nares  ▼.  Earl  of  Bim^ 
mffdoUt  lAit  9,  12.)  and  forwant  of  these  fifteen  days  the  Supreme  Court  haa 
set  aside,  on  motion,  the  proceedings  on  a  Mi.  yb.,  ( Woodman  and  others  adiL 
i;iMe,Co]e.Cas.64,)asaMir«j1i':iMisajudidalwrit  See  Com.  Dig.,  till* 
Abatement  (H.  14  ) 
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Spanoer  ▼.  Webb. 


Pur  Curiam.  It  appears  that  the  defendant  diH  not  entei 
aojr  appearance  before  the  expiration  of  the  rule,  nor  indeed 
was  it  until  some  weeks  after  that  any  appearance  was 
entered.  It  is  suggested  in  answer,  that  notice  ought  to 
have  been  served  of  the  entry  of  the  rule ;  this  is,  on  the 
other  hand,  denied ;  and  rightly.  The  de&ult,  therefore, 
is  regular,  and  no  reason  whatever  is  assigned  how  it  has 
been  incurred.  In  all  such  cases  we  have  determined  to 
hold  the  party  to  his  defitult^  The  rule(a)  of  this  court 
says,  ^  Upon  the  return  of  writs  scLfa.  if  the  defendant  be 
returned  warned,  or  the  second  writ  be  returned 
nikU^  the  defendant  shall  *appear  in  four  days,  or  [*121] 
judgment  shall  be  entered  by  default."  There- 
fore the  entry  of  the  default  is  perfectly  consistent  with  the 
practice  of  the  court,  and  must  remain.  But  as  judgment 
ought  not  to  have  been  signed  till  four  days  after,  and  it 
appears  to  have  been  done  on  the  very  day,  that  is  irre* 
gular,  and  therefore  must  be  set  aside.(6)[l] 

Motion  granted,  as  to  setting  aside  judgment  only. 

Radcuff  and  Livingbton,  Justices,  absent 

(a)  Bole  of  October,  1101,  Ck>le.  Oaa.  31. 

(i)  On  a  Terdict  a  rule  ntW  for  Judgment  may  be  entered  the  firat,  or  any 
other  day  in  kfm^  Rom  t.  Modt,  6  Johns.  Rep.  330,  though  an  order  to  ttaf 
prooeedinge  haa  been  obtained,  Haekky  v.  JBMm  and  Palkidc^  3  Johns.  Repw 
262.  But  oven  an  interlocutory  judgment  on  a  default  cannot  be  entered 
in  fuco/iofi,  though  a  term  has  elapsed  aince  entering  the  default  Hogeboom 
r.  Obu^  6  Johna.  Rep.  326.  Before  a  default  can  be  entered,  for  want  of  a 
pkOf  there  muat  be  twenty  days  after  senrioe  of  notice,,  which  are  counted 
one  day  exclusive,  and  one  day  inclusive;  that  is,  you  ezdude  the  day 
whereon  the  service  is  made,  and  include,  as  within  time,  the  twentieth  day 
afterwards,  within  the  whole  of  which  day  the  defendant  has  to  plead,  and 
a  de&nlt  cannot  be  entered  till  the  day  after,  or  on  the  twenty-second  day. 
Barman  ▼.  Jhud,  6  Johnai  Rep.  232.  If  the  time  Uius  calcuhited  expire  on 
a  Sunday,  the  de&uH  cannot  be  entered  till  the  Tuesday,  for  the  defeudnnt 
baa  the  Hondfiy,  becauae  he  is  enUded  to  twenty  law  days,  and  Suiiduy, 
being  dim  non  jwridUMO,  is  as  no  day.     Cock  v.  J9iiiifi,  6  Johns.  Rep.  326 


[I]  For  proceedings  to  revive  a  |aigment,  see  Code  of  Procedure,  seoi 
Vl^dmq. 
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NeiMon^F. 


iiAK  and  WiFS..  V . . 

Ilk  partition,  if  the  defendaQls  do  not  appetr,.  the  ooi|rt  will,  on  motioii,  makf 
an  order  lor  partition  at  pnyed. 

In  partition. 

The  defendani  bad  not  appeared^  aiid  (he^aot  not?  spaoik 
fying  any  mode  of  oompelKiig  tfaem^to  «oiD0fmy/Wood% 
on  behalf  of  Bigga^  moved- fcr  the  folioivingfTiiie^  "wkkifa^ 
after'  being  aobvuttod  to  .ahniovinrt  farr  jlatnwJ^  ;4vaa  «n 
dered.      ,••     j  : 


BULK. 


In  PABTmoK, 


(  ' 


New- York  Sufbeks  Court. 

WiUiatn  Ifeibon^.t: 

Oatliorine     OooOj      Magdalene 

Beekman      Abraham      H, 

Bedcman  and  Johannah  hia 

wtfe. 

of  this  ooart  for  that  jparpoee^  and  it  appeaving^by  the  aaid 
petition,  that  the  plaintiff  is  seiaed  in  fiseBiinple,  as  tenant 
iu  comhiob,  of  two  undivided  fifth  parts  of  the  premises  in 
the  said  petition  mentioned,  and  that  the  defimdani  CaUia? 
rine  Cox  is  sds&ed  in  feesimple^  aa  itenant  iaoomoooiiy'tiC 
one  equal  uncKvided  lifth  part  thereof,  and  tfiat  the  defend- 
ant Mugdalene  Beekman  is  seised  in  fee-simple,  as  tenant 


The  defendlribts  haying 
neglected  to  answer  or  to 
plead  to  the  petition  of  the 
plainti£^  within  the  time 
allowed  them  by   a  rule 


If  this  node  of  calculation  had  been  adopted,  'the- default  ii^oald  tiave- 
entered  too  eoon ;  for  it  waa  entered  on  the  ftmrteebth,'  en  a  retnni  -xii  Hm 
tenth.  Tliie  English  nito  on  aci  ^  ekpSrea  -fbor  deja<  exduatre  of  the  d^ 
•m  which  ^iv^en;  (2  Tidd,  ie4«,  last  ed.,)'it  wMd  aeom;  therelbN^  tM 
aooordiri|7  to  onr  rale  tlie  ealadoHon  of  time  on  tr  nderin  anL  fok  ^  appai 
Tttries  fruin  tiie  Kiiglisli,  and  from  tliat  on  a  rale  to  plead.  The  wmda  of  te 
4th  rule  of  April,  I79e,  Are  a  rule  ''of  Ibur  daya;"  /nueBaglkh  pmbttoaii 
10  enter  jiidgmeut  on  Uie  duy  of  d  >faaU  in  a|^pearing. 
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Wooit'T.  YMoBmnkm. 


iil«ooininoii9of<nife  equal  ttiidivicl«A  fifth  paf^  thereof  and 
dttft^bi  defeBdMtt»«Abnihaiii<  Hi  rBeekroaH  imd  Jokanauh 
iiiB>  wife^iiB  ri^t'of  the- said;  Jobannah^  ar6  seised  Id  fee«> 
simple  of  one  eqiialr  tudunded  fifth  {>ait  thiliMi^^  not 

being  denied,  the  coiibt  doth  therefore  DtTBRiONE  tb'e 
righls«ftfaeiaid'pBrtisS(tcf'be,  as  in  the  said  petition  is 
stated,  whereupon,  and  on  motion  of  Mr.  Biggs, 
at^ornej  *for;tbe  plainlBff;  IT' IB  ordered,  that'  [*122] 
partition,  of  ^ifae  said*  prenuaes  be  made  between 
theEaid'parties^:  siMxyrdiD^ctD' thmr- said  respeetive  lights^ 
and  it  is  ordered,  that  A.  R,  C.  D.  and  E.  F.,  being  three 
reputable  freeholders  of  the  eity  of  New -York,  be,  and 
lh^<  are  hereby  appoiatcd  eominissioners  to  make  the  said 
partition  amoog  rthe  said-parttea,  quality  and  quantity 
felatively  considerod,  aoooiding  to  the  respective  rights  of 
die<paftieb  aforesaid*    Paviition  as  prayed. 

'     <  Ordered  aocordihgly.[l] 
»-  pay  Tka  4iommia8iooei8  are  named  by  the  party  to  the 
ooaKy  and  if  approved  o^  f4)poiBted>  aooording  to  the  no- 
mination. 

-^  IUdcliff  and  LivtNOSTON,  Justices^  absent 


Woods  ixgaingt  Yak  Rakkjut. 

?«  «iiiDg»  tlM  Tcnoe  in  «  timoatoty  jiotkin,  rery  qpaoial  osimaaitfet 
«bowii. 

'Yak  YsoHnN  moved  to  change  the  venue  from  New- 
York. to  Albany,'  irm:  action-  on'  the  following  promissory 


[1]  Wor  proceedings  Ibrthe  paitition  oftwl  estnte,  see  Oode  of  Prooedura 

tlti^flMp  a^gtL tflblp,  '«idi  ISSr  Prntr  igit- Umil-, «  Td.  Ml ;  Bmd  egM 
GkU,  4  Td.  ISib 
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note :  "  On  or  before  the  18th  day  of  February  next^  foi 
value  received,  I  proroise  to  pay  at  the  Bank  of  Albany, 
to  Maus  R  Van  Banken  or  order,  seven  hundred  and 
twenty-five  dollars.  Witness  my  hand  this  9th  day  of 
August^  1802. 

"Dbbigk  Ten  Brosok." 

The  deposition  on  which  he  moved,  stated  it  to  have 
been  given  on  a  usurious  consideration,  but  did  not  set 
forth  in  what  the  usury  consisted,  nor  between  whom  it 
had  passed* 

Woods  read  an  afiidavit  made  by  the  agent  of  the  plain* 
tif^  who  was  the  second  endorsee,  denying  all  usury  in 
bimseltj  or  any  one  else,  to  his  knowledge,  and  that  the 
note  was  taken  in  part  payment  for  a  bona  fide  sale  of  goods 
in  New- York.  In  addition  to  this,  Woods  insisted  on  the 
general  rule,  that  in  transitory  actions  the  venue  is  never 
changed  except  on  very  oo^nt  and  .strong  circumstances. 
He  also  relied  on  the  deficiency  of  the  defendant's. affidavit. 

Per  Curiam,  This  is  an  application  to  change  the  venue 
in  a  transitory  action  ;  special  cause(a)  ought,  therefore,  to 
be  shown.  We  are  of  opinion  that  what  has  been  done  is 
not  sufficient  to  take  the  case  out  of  the  general  rule 
adopted  with  respect  to  suits  of  this  nature.  The  defendant 
ought  to  have  offered  as  much  to  change,  as  the  opposite 
party  would  have  been  obliged  to  allege  in  order  to  retain. 

Supposing,  therefore,  that  to  be  the  criterion,  he 
[*128]     ought  to  ^show  when  the  usury  originated,  and 

that  the  witnesses  resided  here ;  but  the  affidavit 
does  not  state  when  the  usury  took  place,  nor  that  the 
cause  of  action  arose  in  Albany.  For  though  the  note  is 
apparently  made  here,  and  payable  at  the  Bank  of  Albany, 

(o)  %hnkinB  ada.  Union  TSmipike  Company,  Ouoei'  Phms.  126.  Saiftr  ani 
Hmd  T.  Brevoort,  id.  ibid.  Slosian  ada.  Wkeoiont  GoL  Gaa.  121.  Baktr  v. 
Bleighi,  2  Caines'  Rep.  46.     Gtbba  ads.  SeoU^  Col  Om.  121. 
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it  was  negotiated  in  New- York,  and  the  presun^ption  id,  it 
was  made  where  it  was  passed.  The  doctrine  now  acted 
upon  is  established.  1  D.  &  E.  781.(a)  It  is  necessary  to 
show  that  the  cause  of  action  arose,  and  that  material  testi* 
mony  is  to  be  given  in  the  place  where  the  venue  is  to  be 
removed.  The  defendant,  therefore,  can  take  nothing  by 
his  motion. 

Motion  denied.^) 

Bapcuff  and  LrviNGflTON,  Justices,  absent 


Jackson  against  Mann. 


V  A  pfauutur  notice  bis  caitte  for  trial,  and  afterwards  countermand  it,  be 
iDiiit  pay  the  defendant  the  intnrmediate  costs  of  aubpanaing  his  wltnessea 

WooDWOBTH  moved  for  judgment  as  in  case  of  nonsuit, 
for  not  proceeding  to  trial  according  to  notice,  on  an  affi* 
davit  stating  that  the  cause  being  duly  noticed,  the  defend- 
ant issued  and  served  stibpoetias  on  his  witnesses,  after 
which  the  notice  was  countermanded. 

Schoenhoven^  contra,  read  an  affidavit  setting  forth  that 
the  plaintiff  for  want  of  a  material  witness,  who  could  not 

(a   Jbflferv.  Taiiflor. 

(a)  In  transitory  actions,  the  courts  are  not  disposed  to  take  from  the 
plainttflfhts  right  of  electing  the  venue;  Hokroft  v.  Coltoest^  Andr.  68,  there- 
fore,-on  an  award  day  it*  has  been  reAised ;  WMUtytfH  r.  £f/a*n«9,  2  Eos.  and 
Poll.  356,  yet  on  a  promissory  note  it  may  be  clianged ;  Kirk  ▼.  Broad,  Say. 
7,  espedally  if  some  serious  inoonvenience  will  arise  from  denyiug  the  appli- 
cation. JBoana  ▼.  Weaver,  \  Bos.  and  Pull.  20.  But  in  the  G.  P.  engaging 
to  give  evidence  on  a  count  on  a  promissory  note,  in  the  county  where  the 
venue  waa  laid,  has  been  held  a  suiBotent  cause  for  denying  a  change. 
Dake  of  Bedford  r.  Bray,  Bbtm^  A91.  Bawnet  v.  Briaas  2  BiAok.  99^,  See 
■nte^  p.  4^  n.  (a). 
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be  4bdii  found,  waa '  unable  to  proceed  to  tml;  imd  thitt 
notJee^^  countermand  bad  been  giveti  four  days  before  tbe 
oirouit  ooiirt;  be  thiracefere  insisted;  there  was  no  ground 
for  the  applicatioo,  and  tbat^from^ihe  principle  of  Brandt 
vj  Buckhautyip)  tfaedefendani  could  not  onlj  take  nothing 
bjF  his  motion,  butLthe^plaifitiff  was  entitled  to  his  costs  for 
opposing. 

Woodworth  distinguished  this  from  the  case  mentioned| 
by  the  defendant's  tihaving  been  here  put  to  costs. 

Per  Curiam.  The  only  question  here  is,  who  shall  pay 
the  expense.  The  plaintiff  must  certainly  bear  the  charges 
of  his  own  countermand ;  that  and  the  notice  are  equally 
his  acts;  the  expenses  therefore  incurred  after  notice,  always 
fall  to  him,  when  he  countermands.  The  judgment  of 
nonsuit  must,  therefore,  be  refused,  but  the  plaintiff  to  pay 
the  defendant  the  costs  of  subpoenaing  his  witnesses  prior  to 
the  countermand.  [1] 

Oo  .payment  of  costs  up  to  the  countermand, 

Motiou  deniefL 

Badcuff  and  Liyinqston,  Justices,  absent 

(a)  Ante,  113. 

[i]  See  a  Bev.  Slat  618,  sea  36;  Key9  v.  BeardOsy,  18  J.  B.  IBS;  1 
W«id.  MI ;  1  Id:  99 ; /ddtaM  Ti  Jhwfi,  1  Cid.  B.  484. 
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•Mabtin  against  Bradley,  B.  and  N.  Bbach,     [*124] 
Administrators  of  E.   Beach,  late  Sheriff  of 
Onondaga. 

Debt  will  not  lie  agninst  the  administrators  of  a  shorifi^  for  an  escape  in  thr 
lifetime  of  their  intestate. 

Debt  against  the  administrators  of  the  sheriff  of  Onon* 
daga  lor  an  escape  in  the  lifetime  of  their  intestate. 
Greneral  demurrer  to  the  declaration. 

ffenry,  in  support  of  the  demurrer.  The  present  question 
will  give  but  little  trduble  to  the  courts  for  as  it  is  debt  for 
an  escape  against  the  administrators  of  a  sheriff,  it  will  be 
brought  to  a  single  point,  whether  this  suit  does  not  fall 
within  the  rule  of  "  actio  persoiuiUs  moritur  cum  personal 
It  is  founded  on  a  tort,  arising  ex  delicto  of  the  intestate. 
3  Black.  Com.  302,  is  express  that  it  is  not  maintainable, 
because  the  right  against  the  intestate  is  derived  ex  delicto^ 
and  therefore  dies  with  the  person.  In  the  case  of  Hanibly 
V.  Trott^  Cowp.  375,  Lord  Mansfield,  in  settling  the  mean- 
ing and  extent  of  the  rule  now  insisted  on,  specifies  the 
action  of  escape  against  a  sheriff,  as  one  which,  from  its 
cause,  dies  with  the  person^  .  It  is  an  injury  ex  makficiOf 
from  which  the  intestate  derived  no  advantage  to  himself, 
and  thiB  is  the  principle  on  which  his  personal  repre- 
sentative is  not  answerable.  Ibid.  376.  The  same  doctrine 
is  to  be  found  in  Fitzh.  N.  B.  121,  A.  n.  a.  In  Benvidk  v. 
Andrews,  6  Mod.  126,(a)  case  171.  In  Dyer,  271,  a.(A)  the 
same  principle  is  acknowledged,  for  it  is  there  ruled,  that 
debt  for  an  escape  will  not  lie  against  an  heir.  And  in 
Whitaaes  v.  Onelsey  and  others,  executors,(o)  it  was  held 

(a)  It  was  not  tlie  point  in  question,  but  a  dictum  of  Awefi^  J.,  whiob  BM 
laid  he  bad  known  adjtidged  contrwy.  The  law,  however,  is  olear^  aa  la 
JfamUy  V.  IVvIt 

%  That  was  against  IbaMr  of  the  gaoler. 

(c)  Dyer,  322,  a. 

Vol.  I.  28 
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that  it  could  not  be  supported  against  the  warden  of  the 
ileet.  From  these  authorities  it  is  evident  the  action  cannot 
be  maintained. 

Russd,  contra,  merely  referred  the  court  to  1  Oom»  Dig. 

tit.  Administration^  and  the  authorities  there,  to 

[*125]     prove  *that  when  the  ground  of  complaint  rested 

on  tort,  or  misfeasance,  there  was  a  remedy  against 

the  administrator. 

Per  Curiam.  The  law  has  been  aettIed,-both  from  the 
time  of  Dyer  and  Fitzherbert,  as  stated  by  the  counsel' for 
the  defendant;  judgment  must,  therefore,  be.in  favor  of  the 
demurrer. 

Judgment  for  the  demurrant.(a) 


The  People  against  Shaw.^     •  • ' 

An  iadiotment  for  forcible  entry  and  detainer,  awat  state  a*  eeiain  in-  Uir 
prosecutor  at  the  time  of  the  entry,  and  alao  show  an  entry  by  thodo- 
fehdant.  To  entitle  to  costs  on  quashing  an  indiotment;,  it  must  appew 
that  the  party  tracers* 'd  the  indictment  This  oiotort  may  grmiit  re-rerill- 
tution.  , 

The  defendant  was  indicted  in  the;  court*  below  fop<ft 
forcible  entry  and  detainer,  and  convicted. 

A  writ  of  restitution  having  issued,  the  prooeedingB  wwb 
brought  up  hy  certiorari, 

(a)  S.  P.  I  Roll  Abr.  921 ;  Masoti  v.  Dix^  W,  Jonea,  173^  S.  C.  Latoh,  167. 
But  an  executor  inuy  bring  eiise  ugainst  a  sheriff  for  a  false  return  of  a  levy 
WtfUanuv.  Carey,  I  Siilk.  12.  Though  .the  executors  of  a- aheiiff  oannol 
maintain  cose  against  agaolerlbr  aa«scapeof  priaoHer&ooaraiilled  to  fair 
r  jstody  by  their  testator.  Kain  and  others  v.  OUrander,  8  Johna  Rep.  9M« 
8eo  also  The  People  v.  Gibbe,  9  Wend.  S9;.  Chamik  r.  i?%Mptai,  13  Mtm^ 
R  464. 
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The  indidrrrtrrt  stated;  ^'that'StthiTl*  Wllerhiiti/ of  *« 
towiY  of  Hoasicfk;  in  thef  co^Dty  ^6f  ^Itehlstfekei',  y^tnaii; 

as  of  fee  of  ftiMi'  hi  ^h^  itti^iyftgb  etyh^toti^ig  of  '&  dwelling- 
house  with  the  feippatt^t^^n^  in  'Hoasitk,  ih  the  eotintjr 
irfbiesstid,  \juid(A) 'Ckirnll^al^  *  Sh^^  said  tbwn  of 

HoaiiSck,  ttid  cbUjity'ofoif^Baidy'k^borer,  (m  the  foarteenth 
day  of  instant  March,  at  the  said 'town  of  Hoasick/and 
county  afi>re8aid,(6)  with  strong  hand  and  armed  force  the 
said  yn^tooage'<>r'1Veehx>ld'' aforesaid/  did  wKho&t^  lair  or 
right  detain,  fllnd  him  th^  said  Saitiuel  Millerman  thereof 
and  with'-stroDg-^btfnd'ltnd  tfru^ed  force;  so  did  keep  oat 
from' the  sttid  inefisnage,'  #tth  tbe'^ppurtenanices  aiferesAidi 
irom  the  said*  fodrteeAth  day  of  inst;  March,  in  this  present 
year  of  our  Lord^  dbe  tbous^ind  '^ight  hundred  and  one^ 
until  the  day  ofahe't&kingofthisinqtiisitibn,  with 
like  strong  hUDid'&iid  «rtMd  foro6,  "^did  keep  out,  pi26] 
and  doth  yet  k^-^emt,  t6th€ghAi  disttirl^no^  of 
the  peac«  «f  this  jMopIe  <>f  thi()  dtttte,  and  thei  foirm  of  ihfi 
statute  )n  tfu6h  XMM  made  atid  prdvtddd.^  * 

JBmoiinow  inov^to  quash  th^  indictaienty  and  for  a 
writ  of  rcslitutaov.  *He  took  several  exception^  to  the  in* 
4ictrnent^  bat  iniristedo^Iy  on thesiktbiknd  seventh,  which 
were, 

6th.  That  it  did  not  appear  that  th^  seisin  of  the  said 
Samuel  MiHerinto'  continued  until  the  time  of  the  alleged 
ftircse; 

^ili     Thai  it  wais  not  stated  in  what  manner,     [^127] 
or  at  what'time,  Ibe  defendant  entered  on  the  p^h^m^^ ; 
ises,  or  that  he  entened  at  all.**^ 

(a)  Thb  indi<!tmefat^llotitd  fiaVe  stated 'ti^re'  *'beYag  to  Ibeised,  one.**  Ao. 

(ft)  Her6  an  entfy  sheiMd  Im^  bi-ieil'st^tedi  "^'Vh^  nM  niemuage*mth  !tti 
•lipiirtenmoes attnetetii'tli^  tbwn  ofHoaeick  aforentd^'trith  force  ond  anim 
and  with  aCrong  hand,  iinlavirrullj  did  enter,  and  tlie  said  8:  M.  from  tha 
peaoeaUe  pooaeaiion  6f  (lie  siiid  mefssuage  with  the  apparteoanoes  then  and 
ttiera,  with  l^roaand  arfiia,  and  with  8th)ng  band/ unlawfully  did  expel  ani 
pdt  OQt;«ll^  .8w  JBai  V/'Amt,  ^  Burr.  1^98.' 
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'He  said,  it  was  indispensable  to  sbow  that  the >  seisin  of 
the  prosecutor  continued  to,  and  at  the  time  o^the  forcible 
entry;  whereas  it  was  only  stated  Le  waif  f'j^gg:  since 
seised."  4  C!om.  Dig.  tit.  Forcible  Entry,  D,  ^.D.  4.  The 
seventh  exception  is  fatal  on  the  authority  of.  I  Hawk,  42. 
b.  1|  c.  64,  s.  40,  for  it  must  be  made  to  appear  in  what 
tune  the  defendant  entered,  or  at  least  that  be  did  enter, 
neither  of  which  are  shown. 

• 

•  Fa(4f  contra,  Two  objections  may  be  n^ade  to  this  mo- 
tion. First,  that  as  it  comes  before  the  court  on  o^tioraru 
errors  ought  to  have  been  assigned ;  the  motion  to  quash  is. 
therefore  improper.  There  is,  to  be  sure,  no  express  au« 
thority  for  this  position,  but  it  may  be  supported  on  gen- 
eral principles ;  where  proceedings  are  removed,  and  a  re* 
turn  made,  the  practice  is  to  assign  errors.  The  only  ground 
is,  that  by  the  charge  in  the  indictment  it  does  not  appear 
when  the.  forcible  entry  took  place.  The  entry  is  not  mate-, 
rial,  the  detainer  is  the  crime ;  the  statute  is  against  either 
forcible  entry  or  detainer,  therefore  unnecessary,  to  state 
more  than  the  detaining.  From  the  nature  of  the  transai^ 
tion,  and  the  authority  bemg  given  to  the  magistrates,'  com- 
plaints of  this  kind  must  necessarily  be  betbre  such  as  are 
not  acquainted  with  forms,  and,  therefore,  the  court  will 
not  insist  on  a  rigid  adherence  to  then'i. 

[*128]  *EmoUy  in  reply.  The  practice  now  adopted  \b 
.hat  of  every  day,  both  in  this  and  the  English 
eourts.  Because  the  authority  in  coses  of  this  sort  is 'given 
to  magistrates,  it  is  contended  that  no  kind  Of  forms  are  to^ 
be  observed ;  the  power  is  of  a  dangerod^  nature,*  aitd  in  nl 
degree  gives  a  right  to  try  titles  to  land  ;,^.t.hi4»i^urt  will, 
therefore,  keep  it  under  strict  control.  Tiie  mostamportaot 
&ct  is  totally  omitted ;  the  entry  by  force  when  the  seisio 
^as  in  Miilerman.  This  ought  to  have 'ftilly  appeared ; 
yrhereas  his  seisin  is  said  to  have  been  "  long'sinoii^  ah^ 
might  have  been  discontinued.    The  statvM^  i^-^paiticttlarjiv 
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framed  agaidst  forcible  entries ;  the  detainiug  is  only  a  con- 
tiuaation  of'  t&e  crime  of  forcible  entry ;  for  if  the  entry 
was  by  rigfit,'  and  peaceably,  the  defendant  might  be  enti- 
tied  to  detain"  by  force. 

Lewis,  Ch.  J.  delivered  the  opinion  of  the  court,  There 
are  two  Substantial  and  incurable  defects  in  this  indict- 
ment. 

1.  It  dblh  not  state  that  the  prosecutor  was  seised  at  the 
time,  &C.  ddt'even  by  implication,  and  this  is  necessary  to 
be  s^tedi(d)''^  Bacon,  tit  Forcible  Entry  and  de- 
tainer, E.  vol:  2.  p.  ♦Sei,  562,  666.  Cro.  Jac.  214.     [♦129] 
Sit  Nicholas  Poyiit's  Case.  Ibid.   689.   Bridge's 

Case. 

2.  It  does  not  state  any  entry  peaceable,  or  forcible  by 
defendant,  S^ich  must  be  stated ;  for  without  an  entry)  it 
does  not  a^pbai'  but  the  party  was  in  possession  a  sufficient 
length  of  time  to  justify  his  detaining  by  force.  Bacon,  tit.^ 
Fotcible  Eiit'  atkd  Det.  E.  or  vol  2,  562,  566 ;  Cro.  Jaa  19, 
20. 151.     1  Hawk.  c.  64.  s.  40. 

l^rom  ,tiie\general  discretionary  power  tbis  court  has  in 

(a)  Bat  had  a  seisiii  of  the  proiecutor,  at  the  time  of  entry,  been  alleged, 
eren  bjr  implication,  it  would  have  been  sufficient.  Wroth  and  OapePa  Oa&t^ 
3  Leon.  102,  4  Leon.  197.  As  if  the  indictment  bad  stated  that  the  defend- 
^t/' entered, ^^^Ued  and  disseised**  the  prosecutor.  Ubimigp,  Though 
where  it  only  set  forth  the  entry,  and  that  the  defendants  held  out  the  pros» 
cuter  "diMeiseil,  expelled  and  ejected,''  tlie  indictment  was  quashed,  be 
erase  tb6  expulsion,  kc ,  were  not  positively  stated.  Tht  King  v.*2>9rfi^  . 
8o]k,^66.  A  ^ifui  must  be  shown  though  the  entry  be  on  a  lessee,  in  which 
CMS  it  is  stated  as  on  the  freehold  of  B.  in  the  possession  of  A.  Th»  Queet 
▼.  fuyltv,  7  Mod.  128.  An  entry  on  a  ''tenement'*  is  too  uncertain.  Wrath 
modChajf^B  CfiMj^Mbi  8up.  It  must  be  stated  to  have  been  on  the  seinin  of 
those  having  the  legal  estate.  Therefore,  in  an  indictment  for  a  forcible  en- 
try, Ac,  on  a  churcli,  it  most  show  the  entry,  or  the  seisin  of  the  legal  tnm- 
lees.  The  People  v.  Jhmkk^  8  Johns.  Rep.  464.  A  cerHorairi  is  grantab'^s 
of  coarse,  witliout  any  special  cause.  T?ie  People  v.  Birnkkf  8  Johns.  Repi 
^34. 

See  also  The  People  v.  RunkU,  9  J-B.  147 ;  The  People  v.  Van  NoiOrand 
»Wen.61;  TAe/Vopfe  v.  ^Tetem,  13  J.  R.  340;  The  People  y.  Beed,  II  Wea 
lil    The  People  v.  Godfrey,  1  Hall  240;  The  People  v  King,  2  Cai.  R.  98. 
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tkesfi  caae^.  tl\ej.  jgmy.,^t  ^  r^titutioju.cpay^e^  i^n4  »w^  • 
r^r^tituJicM?,  (vrh^n^y,^  ,\f^  ^b^l  Matpp^ar..  that  .ureatitiitioa 
hath,  b^u  ill^fjiy.  awarded)  either J?rJlp«|uf6ciiBapj,  or  de-, 
feet  in  the  indietment,  or  other  eause;,^.  ^Si/i^  For..Biit.aad 
Det.  letter  G.  p.  566. 

..  I  am,  tb^rtjfore,  of  ,ppinio-n,thq, .mpJiip^.  he  gr^iated.  .  It 
vca8.,(ieci(fe4  ij^  ihia  ooujpt . in,, tl>^  <^m>  q£.J3Ww  aricf  olhers 
ads.  The  Peopk  (Jan.  term,  1802,)  that  if  the  indictment 
he  b^d^  reri^titutiQa  Jiiiiat  foUpw.of  ^urse^;  apd  ixk  that 
Qf^ theindiotmeptt^a? qufl^^  and/e^iieQtJiiitlitiQi^.avrarded. 
But  this  isapt  withitt^y  ^ftbeatatixte  pm7,iakOQs  fpr  costs, 
an^  joone  are  recQv^able., ,,  Th$  8tali»t$t(l.Bav.  J^^aMta,.  X.(H,) 
gives  costi8.only  when  .the, piHrty  j«)dio<wi,  tr^veniqs  t.he  in- 
dictment and  is  convicted;  and  no  traverse  is  retarned.oc 
4j^ted  in  .the  present  case.(a)  {   ^ 

.  The  Judgment,  of.  th^  a^4rt^,i^,,.thfJk  tb%^)tdict^ient  an>I 
pcooeedings  be  aet.  ar,aide»,  an^.^a  wiit,.of  .rotrei^tittUtioo 
awarded,  iivithou,ttcast$  on  either,  side. 
»  ; ;        . ,  r  Motjiop  ^{rantedy  ii^ithp^  oo8t8.(6) 

(a)  A  tcaverae  to  an  ip,d^<^meQt,for  a  fimible  e^bfy  Wfd  detainer  need  ik4 
be  in  writing,  and  the  defendant  may  ]ie  found  guilty  of  the  detainer  on|,T. 
When  .the  proceedinga  are  under  the  3d  aection  of  Uie  act,  the  Justice  auaenni^ 
the  damages  qn  ordering  restitution,  and  to  give  him  cognizanoe  it  la  not  n>v 
cossarj  tbat  he  go  in  person  and  view  the  fprop.  The  People  y.  Anihony,  i 
Johns,  Kep.  198,,.  When  he  does,  ai^d  under,  the  first,  section  records  ti  e 
force,  the  conviction  upon  his  view  is  not  travcrsMbfe.  Mather  v.  BoiodL  9 
Johns.  Rep.  44.  It  is  then  his  duty  to  jmpose  a  fine ;  and  a  conviction, 
where  th^  party  is  committed  til)  a  fine  be  paid  witliout  imposing  one,  it 
bad.  The  precedent  in  3  Ld.  R^ym.  ?60,  is  pu  tliis  account  fiiulty.  It  Ifl 
oorrected  in  2  Bum's  Just  361,  but.  see  a  good  (brm  in  MoUhtr  v.  B>o^ 
a6f  sup. 

See  lUrJ^  T  The  People,  16  J.  R  141. 

(6)  Brooks  V.  MwU,  3  Gaiaes'  Rep.  128;  Jaekmm  r.  Woodi§oH\  tb.  IML 
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^   Oamfbma  ^t^ow^l  MuNGEB  and  others. 

If  nroral  aottooi^  turnitig  od  the  nme  point,  be  noticed  for  trial,  and  on  the 
liBaiing'iir  the  AtbIj  the  Judge  direct  a  nonsuit,  exception  to  which  le  taken 

•  b^'tbe  oouneel  of;  the  pkutatiff,  iie  shall  not  be  liable  to  Judgment  aa  ii 
ease  of  noneoit  for  not  prooeeding  to  trial  on  the  other  cauaeis  nor  bs 
obliged  to  stipulate,  and  the  costs  shall  abide  the  event  of  the  suit 

This  was  a  motion  for  jadgment  as  in  case  of  nonsuit  for 
not  proceeding  to  tdal.  The  affidavit,  on  which  it  was 
grounded,  stated,  that  issue  was  joined  in  January  term, 
1802 ;  that  the  cause  was  duly  noticed  for  the  circuit  in  the 
same  year ;  that  it  was  not  then  tried,  and  was  noticed 
again  for  the  circuit  in  May  last,  when  it  was  not  brought 
on,  though  it  was  one  of  the  oldest  issues  on  the  calendar, 
and  no  countermand  of  trial  had  been  given. 

Vdn  Antwerp  resisted  the  application,  on  a  de« 
position  made  by  himseli)  admitting  *the  notice  [*180] 
for  the  last  circuity  but  setting  forth  also,  that  this 
cause,  as  well  as  another  at  the  suit  of  one  Elijah  Mont- 
gomery against  the  same  defendants,  were  actions  of  tres- 
pass quare  clatAsum,  involving  the  same  question  and  same 
defence ;  that  on  the  trial  of  the  said  cause,  Montgomery 
was  nonsuited  by  the  direction  of  his  honor  Mr.  Justice 
Ketit^  to  which  an  exception  was  then  taken,  and  by  oon- 
sent  of  the  defendant's  attorney,  the  making  up  of  the  case 
was <  postponed  till  this  term;  that  it  was  understood  and 
agreed,  between  the  deponent  and  the  defendant's  attorney, 
that  the  decision  in  one  of  the  causes  should  be  conclusive 
ift'the  others ;  and  thereon,  shortly  after  the  trial,  so  as 
above  «aid  to  have  been  had  in  the  other  cause,  the  witnes- 
ses for  both  parties  were  dismisBed,  and  that  it  was  very 
doubtful  whether  a  trial  in  this  present  action  could  havtf 
been  had. 

Per  Oanum.    This  is  a  motion  for  a  nonsuit  for  not  prp> 
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needing  to  trial  at  the  last  circuit  in  Saratoga.  The  plain- 
tifF's  attorney  thought  it  unnecessary,  until  the  opinion 
g»ven  by  the  judge  could  be  reviewed  by  this  court,  to  bring 
on  the  trial  of  this  cause ;  and  he  swears  that  '*  it  was  un 
derstood,  and  agreed,  between  the  defendant's  attorney  and 
hiniself,  that  a  decision  in  the  cause  tried  should  le  conclu* 
sive  in  the  other,  and  that,  thereupon,  shortly  after  the 
trial,  the  witnesses  of  both  parties  were  dismissed." 

Without  relying  much  on  the  agreement  of  the  attor- 
neys, which  was  not  in  writing,  the  court  think  the  plain- 
tiff has  accounted  satisfactorily  for  not  bringing  this  cause 
to  trial.  He  noticed  it  in  good  faith,  and  appears  to  have 
been  prepared  to  try  it,  but  finding  tbe  opinion  of  the  judge 
against  him  in  another  cause  embracing  the  same  question, 

and  depending  on  the  same  evidence, 
[♦131,  182,  138]     it  would  have  been  folly  *in  him  to  pro- 

ceed  in  the  others  until  the  judgment  of 
this  court  could  be  had.[l]  We  think,  therefore,  that  he 
ought  not  to  stipulate,  and  that  the  costs  for  not  proceed* 
ing  to  trial  abide  the  event  of  the  suit  tried, 

Judgment  of  nonsuit  refused. 


The  People  against  Rust. 

r 

Ab  iDdictoent  against  an  attomej,  for  extorting  more  thftn  hk  legal 
miisi  state  tbe  sum  due,  and  the  speoiAc  ezoess. 


The  defendant  had  been  convicted  at  the  general  sessions 
in  Montgomery  of  extortion  in  his  office,  as  an  attorney  of 
the  Court  of  Common  Pleas  in  that  county,  and  sentenced 
to  pay  a  fine  of  100  dollars. 

[1]  S^e  Brant  v.  ^bwler,  2  Wend.  284:   Plakner  v.  MtOigan,  S  OaL  &  M ; 
/ttdbon  r.  Lcggdi,  5  Wen.  83  •  Sfiervxan  V.'  McNUt^  2  Oow.  462. 
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*The  caaae  was  brought  up  on  a  writ  of  error.     [*184] 

BmoU,  for  the  defendant,  took  a  variety  of  exceptions. 

1.  That  it  is  not  shown  with  sufficient  certainty  before 
whom  the  court  was  held.  The  record  states  the  indict- 
ment to  have  been  "before  the  justices  of  the  said  people^  in 
Montgomery  aforesaid,  and  assigned  to  hear  and  determine 
divers  felonies  committed  and  done  in  the  said  county.** 
Bat  the  act  by  which  their  authority  is  created  says,  "  the 
jtistioes  of  the  peace  of  the  said  counties,"  &c.,  shall  have 
power  to  hold  the  general  sessions.  1  Be  v.  Laws,  895,  s.  6. 
I'his  tribunal,  then,  as  stated,  is  not  such  a  one  as  is  cre- 
ated by  the  statute.  It  is  a  general  principle,  not  here 
complied  with,  that  particular  authorities  must  be  specifi- 
cally shown.  4  Hawk.  b.  2,  c.  26,  s.  128.  That  the  natum 
of  the  commission  ought  to  be  set  out  and  manifested,  where- 
as here  it  was  not  apparent,  and  must  be  the  result  of  im* 
plication  alone. 

2.  There  has  been  a  mistrial ;  there  is  no  issue  joined  for 
Uie  jury  to  try:  the  record  is  cometh,  &c.,  "and  having 
heard  the  said  indictment  read,  the  said  Amaziah  saith  he 
ill  not  guilty  thereof^  This  applies  to  'the  indictment,  and 
not  to  the  ofience. 

8.  The  time  at  which  the  court  was  held 'is  stated  so  as 
to  vitiate  the  indictment.  It  is  said  to  have  been  on  a  Sa- 
turday ;  the  first  meeting  ought  to  have  been  shown  tc 
have  been  on  a  Tuesday,  in  conformity  to  the  act,  and  the 
continuances  from  thence  to  the  Saturday,  regularly  set 
forth.  The  words  of  the  act  are  "in  the  county  of  Mont- 
gomery, at  the  court-house  in  the  said  county,  the  Court 
of  Common  Pleas  on  the  second  Tuesdays  of  February, 
June  and  October,  and  the  Court  of  General  Sessions  on 
the  said  second  Tuesdays  of  February  and  October."  The 
caption  is,  "  at  the  General  Sessions  holden  on  Saturday, 
the  fourteenth  day  of  February."  This  is  fatal.  It  is  ne* 
oessary  to  state  that  the  sessions  commenced  on 
the  day  appointed  *by  law,  and  were  continued    [*185] 

Vol.  L  24 
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to  the  da7(a)  at  which  mentioned  to  have  been  hold- 
en.  For  this  doctrine  the  court  ma;  refer  to  The  King 
V.  Feamkyy  1  D.M  K  816^  wher/ey  and  alao  in  The  Queen 
V.  SketforcLy  3  Ld^  Haym.  41y  they  will  see  precedents  in 
point 

,i4w  There  ia  not  sufficient, certainty  as  to  place..  The 
indictment  says  '^holden  at  the  town  ^(John8town,"(&)  bat 
the  words  of  the  act  are  ^^at  the  courtrhouse  in  the  said 
county."  The  court-house  is  the  very  spot  assigned  by 
the  law,  and  iov  what  appearsi  it  may  not  be  in  Johnstown. 
It  should  have  been  ''in  the  oounty  of  Montgomery,  at  the 
court-house  of  and  for  the  said  county,  in  the  town  of 
Johnstown."  4  Hawk.  77,  b.  2,  c.  25,  s.  128,  is  to  the  same 
point.(c) 

&  There  is  a  total  want  of  proper  continuances.  It  a]H 
pears  by  the  act  that  the  sessions  are  to  be  holden  on  the 
second  Tuesdays  in  February  and  October:  the  continu- 
ance on  the  record  is  to  Wednesday,  the  fourteenth  day  of 
October,  onwhich  day  the  venire  is  made  returnable.  The 
day  appointed  by  law  was  Tuesday;  and  that,  in  1801^ 
was  the  thirteenth,  and  not  the  fourteenth  of  the  montlu 
It  was  to  the  Tuesday,  the  thirteenth,  that  the  court  ought 

(a)  ThJJi  is  Decenary  only  in  cases  where  the  indictment  ^^^  is  at  a  diiy 
witliout  the  period  of  the  original  aessioos  or  jurisdiction.  Therefore,  under 
commissions  of  Oyer  nnd  Terminer,  which  are  pro  har.  victy  if  there  be  an  in- 
dtetment  found  afier  the  first  day,  the  adjournments  till  the  day  on.vhksb 
the  indictment  was  tHken  ntuat  b&  shown.  2  Hale's  P.  G.  24.  jSSampaon'tf 
C%Me,  W.  Jones,  420.  So,  on  an  indictment  at  an  adjourned  sessions^  the 
day  the  original  sessions  began  must  be  stated.  Rex  v.  Fishar^  2  Stra.  866 
But  this  need  not  be  done  when  the  sessions  is  by  statute  for  a  certain  lengtL 
of  time,  within  wliich  tiie  indictment  is  found,  as  was  the  case  here;  for  by 
the  lOth  section  of  the  net  of  the  legislature^  appointing  the  sessions  in  quea- 
Uon,  they  are  directed  to  be  held  from  the  Tuesday  to  the  next  Sflturdaj, 
inclusive;  a  continuance,  therefore,  would  be  superfluous,  because  the  whole 
ioesions  are,  in  law,  but  as  one  day.  St,  Andrews  BbWom  v.  i3t  Cktnar 
DtaiiBA,  2  Salk.  606.  The  authorities  from  D.  &  E.  and  Ld.  Rfl|ym.  do  Bot 
apply. 
(5)  The  in^ioieDt  went  farther,  and  said  **io  and  for  the  faadeoon^." 
(i)  tXhe  oaeo  t^ere  put,  is  of  leaving  out  the  oounty»  . 
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lO'lwre  been  coaUoaedf  and  from  thenoe  to  the  day  of  trial 
4  Hawk- 170,  b.  2,  c  27,  &  87,  89.  Ibid.  a.  90.  Tliis  k 
fillftL  for.a.  diioootiattaucer  ia  never  aided  by  appearance, 
lind!  a.  102. 

,t&  TheiudietiBtiit,  ia  wholly  defective  for  want  of  cer« 
tainty.  Tbe'apeeial  matter  of  the  whole  fact  must  be  ael 
forth' wHb  such  pieoiaion,  that  it  can  sufficiently  appear  to 
the  cQurt  that  the:  iodictora  have  qot  gone  upon  insuffi- 
cient premises. .:  Nothing  material  is:  to  be  taken 
*by  intendment  or^  implication^  The  indictmeni  [*186] 
ia  laid  under  the  ise  bill,,  and^  therefom,  clearly 
bad,  foj  it  has  not  charged  the  fkct  to  have  been  knowingly 
or  wilfully  doneu  These  are  the  words  of  the  statute,  2 
Bev.  Lawa  N<^Y.,  88^  and  are  indispensable.  To  show  that 
the.very  wordstof  the  law  should  be  pursued,  and  that  tbo 
court  cannoty  ^'frwvany  eirouBistances,  or  by  intendment| 
supply  the  def«M^  there  are  two  authorities  exactly  in  point. 
/adbon.  and  Mwdalta  Qm,  1  Leach,  805 ;  (hx's  Case,  Ibid. 
dS^  At  common  law>  this  does  not  hold  good,  for  iheri 
^sely  wiU.imf4y  w^ilfuUy ;  but^  under  a  statute^  there  can 
be  no  such  implication.  In  such  cases  it  is  also  necessary 
that  the  specific  eharge  should  be  stated  :  in  the  present 
ease  it  is  necessary,  not  only  for  the  sake  of  certainty,  but 
because  the  statute  declares  the  offence  to  be  for  taking  a 
greater  reward  than  it  allows  '^for  any  of  the  services  afore 
loiii."  If  the  sum  taken  be  not  for  the  services  ^^  aforesaid^ 
it  ia  oot  an> offence,  and  therefore  it  should  be  clearly  stated 
If  the  indictment  be  not  for  an  excess  in  the  money  exact- 
ed for  those  seryices,  it  is  bad.  It  should  also  have  stated 
the  party  aggrieved  by  the  crime;  and  for  this  reason ;  the 
statute  is  to  him  remedial,  and  gives  AtVn  treble  damages* 
A  further  defect  is^  that  the  judgment  does  not  follow  the 
act  The  law  ordains  that  the  culprit  "  shall  pay  to  the 
party  grieved  treble  damages,  and  such  fine  to  the  people 
of  the  state  of' New  York,  as  the  court  shall  think  proper 
ti)  impo^."  The  sentence  is  only  for  a  fine;  totally  omit- 
ting th^  treble,  damages  to  the  party  grieved,  for  who^ 
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ooinpcnsation  the  act  wtis  principally  intended.  Tinder  tha 
Btiitute  for  the  prevention  and  puniBbment  of  extortion,  (1 
Rev.  Laws  N.  Y.,  120,)  the  indictment  can  as  little  be  sup* 
ported.  An  attorney  is  not  an  officer  .within  that  law.  Ac 
officer  is  an  agent  for  the  public,  an  attorney  is  only  a  pri- 
vate  agent  If,  however,  hd  is  an  officer,  then  it  was  ne- 
cessary to  lay  the  offence  as  done  by  color  of  his  office,  and 
for  doing  his  office.  This  is  an  objection  even  at  oommoit 
law,  for  there  it  must  be  charged  cobre  offieii.  Bains^a  Oase^ 
6  Mod.  198.  Nor  does  it  appear  that  the  money  was  taken 
in  the  cause ;  if  it  was,  it  might  not  have  been  for  costs. 

The  charge,  therefore,  wants  legal  precision.  Th$ 
[*187]     *  Queen  v.  Tlie  Olerk  of  the  Peace  of  Cumberland,  11 

Mod.  82.  In  that  case  it  was  laid  as  here,(a)  and 
Lord  H6U  held  it  insufficient.  That  it  must  be  so,  is  evi- 
dent from  this,  that  it  is  necessary  tp  show  how  much  waa 
due.  This  is  not  done,  and  on  that  account  therefore,  the 
indictment  must  fall.  Lakers  Case,  8  Leon.  268 ;  Com.  Dig. 
Extortion,  C.  Baynesh  Case,  2  Salk.  680 ;  1  Holt^  512,  617. 
The  Queen  v.  Clerk  of  Cumbei-land,  11  Mod.  80, 88. 

Mekalfe,  Distriet  Attorney,  contra.  The  first  objection  that 
has  been  taken,  is  to  the  caption,  in  omitting,  after  the  word 
'/justices,"  to  add  "of  the  peace."  This  exception,  it  is 
presumed,  cannot  be  supported.  On  considering  the  na- 
ture of  the  offence,  and  how  it  became  cognizable  befora 
the  sessions,  the  jurisdiction  will  appear  to  have  been  suffi- 
ciently set  out.  The  clause  is  descriptive  of  their  sessions 
jurisdiction,  and  that  was  the  only  one  they  were  then  ex- 
ercising. What  are  now  called  justices  of  the  poaoe,  as* 
signed,  &c.,  were  originally  no*  more  than  conservators  of 
'be  peace,  and  chosen  by  the  people.  By  1  Ed w.  III.  o.  16^ 
they  were  made  officers  of  the  crown,  but  still  nothing  more 
than  conservators,  as  they  antecedently  were.  It  was  not 
till  the  84th  Edw.  III.  c.  1,  that  they  obtained  their  powes 

(•)  The  iudiitmeut  tiiere  charged  him  with  *' extortion,  rix:  t^at  ooffti 
acted  miilfurct'd  from  such  person  more  ttmn  biftjtlst  ibes." 
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to  hear  and  determine,  &c.  It  is  from  henoe  that  all  their 
Beasions  power  was  derived,  and  independent  of  that  uot 
they  had  not  power  to  try.  1  Biack«  Comro.  349-354  Ad 
then,  the  authority  of  justices  does  not  enable  them  to  hear 
and  determine,  &c.,  and  this  authority  is  the  only  one  by 
which  they  have  cognizance  of  the  offence  in  the  indict- 
ment, it  comprehends  all  their  sessions  power  on  the  point 
in  question,  and  to  state  ifuU  is  fully  sufficient.  It  is  not 
necessary  to  state  more  than  will  give  jurisdiction  over  the 
offence.  Suppose  any  other  subsequent  authority  had  been 
conferred,  would  it  have  been  incumbent  to  set  forth  thaif 
The  words  of  the  caption  are,  ''assigned  to  hear  and  deter-. 
mine  divers  felonies,  trespasses  and  other  misdemeanors;'' 
this,  then,  is  a  competent  description  of  tbe  persons  before 
whom  the  indictment  was  tried.  It  states  their  mode  of 
creation,  and  the  jurisdiction  of  the  particular 
^offence  to  have  been  delegated.  The  book  refer-  [*138] 
red  to,  (Hawk.  b.  2,  c.  25,  s.  128,  p.  3o0,)  does  not 
make  good  the  exception.  There  is  no  case  decided  that 
in  an  indictment  at  the  sessions  it  is  material  to  insert  ''(u* 
ngned  io  keep  ihepeace.^^  This  power  is  distinct  from  that 
to  try,  and,  therefore,  on  a  case  under  the  latter,  the  formei 
need  not  be  specified. 

In  answer  to  the  second  objection  that  the  issue  was  not 
properly  joined,  and  therefore  a  mistrial,  it  is  useless  to 
argue.  Three  precedents  (and  all  others  it  is  presumed  are 
the  same  way)  sufficiently  prove  that  the  due  forms  of  law 
have  been  observed.  Cro.  Cir.  Comp.  83.(a)  Trem.  P.  C. 
8vow  translated  edition,  117;  Ibid.  183. 

As  to  the  want  of  certainty  in  not  setting  forth  the  spe> 
dfio  charge,  and  the  fee  due,  this  general  principle  may  be 
replied.  It  is  necessary  only  that  the  charge  contain  the 
manner  and  substance  of  the  fiict.  Hawk.  b.  2,  c.  25,  s.  54 
— 68.  The  indictment  does  do  all  this,  and  when  compared 
with  others  will  be  fouiid  to  contain  as  much  certainty  su 

Ci)  la  tbe  MTeath  editioii  the  precedonts  are  from  8S8  to  360,  indtui^ 
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18  oommoD.  It  sets  forth  the  person,  time,  pkoe,  siini 
taken,  manner,  occasion  and  intent  BiH  it  is  asserted,  tb€ 
party  injured  is  not  set  foiih.  The  revers&of  this  we  con* 
tend  to  be  the  fiioU  Mention  is  made*  of' the  auit,  specify' 
ing  the  time  when  judgment  was  obtained,  ninRiingtiie  par* 
ties  plaintiff  and  defendants;  that  Rust  conducted  it  as  an 
attorney  for  the  plaintiff,  and  reoeived  so  much  money 
over  and  above  what  was  due.  This^  then,  is  a  sufficieht 
description  of  the  person  from  whom  reoeived,  and  the 
party  aggrieved.  The  offence  is  stated  to  be  thatthe  eleven 
dollars  were  extorsively  "exacted,  demanded,  extorted  and 
received  over  and  above  his  fees."  For  this  an>  authority 
may  be  found  in  Hawk.  b.  2,  c.  2&,  s.'  57.  It  is  there  said 
an  indictment  for  extortion,  charging  a  bailiff  of  a  hundred 
with  taking  colore  officii  fifty  shillings,  is  good,  without 
showing  for  what  he  took  it ;  especially  after  verdict 

The  law  never  can  intend  that  every  circumstanoei*  whc* 
ther  it  go  to  the  charge  or  not,  shall  be  enumerated.  Those 
only  are  requisite  which  are  connected  with  the  crime; 
such  as  to  make  up  the  offence.    Here  he  is  charged  with 

taking  more  than  due.  It  is -not  necessary  to  gf^ 
["^139]     *into  a  calculation  and  state  eaoh  avm.     This  may 

be  necessary  to  be  shown  to  a  jury,  but  not  to  ap- 
pear on  a  record;  All  the  cases  in«  Hawkins  turn  on  the 
principle  stated,  and  leave  out  indifferent  matters,  sipeoify* 
ing  only  those  that  constitute  the  <:^enoe,  and  without 
which  the  prisoner  would  have  been  innocent  To  the 
same  effect  is  4  Com.  Dig.  S91.  G.  Certainty  to  a  general 
intent  is  sufficient.  The  same  in  Bex  v.  Brunsden^  Gro. 
Car.  488 ;  S.  G.  448.  To  a  general  indictment  against  a 
sheriff's  officer,  •charging. him  with  having  taken  twenty 
shillings^  many  exceptions  were  taken,  but  on  tbia  point 
not  one.  Bex  v.  Oov€r,  1  Sid.  91.  S.  C.  1  E^.  357,  the 
case  cited  from  Hawkins.  The  court  will  find  the  same 
doctrine  in  11  Vin.  Abr.  471,  pi.  4.  14  Vha  Abr.  868.  pi 
8.  n.  Bex  v.  Cover.  Bex  v.  Beffil^  7  Mod.  220.  But  should 
it  even  be  admitted  that  the  charge  it  uiauffioientlf  mada 
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after  a  verdiot  it  19  too  late  to  be  ihsisted  oil  Every  ci^ 
cnmstance  that  might  have  been  fatal  on  demurrer  cannot 
be  taken  advantage  of  after  trial  itnd  conviction.  A  ver* 
diet  cures  many  defeots;  and  particularly  those  which 
most  have  been  removed  before  the  party  could  have  been 
found  guilty.  Bex  v.  Cbtvf,  cited  in  S  Bao.  Abr.  564.  No 
authority  h  is  been  adduced  to  show  that  it  is  necessary  to 
set  forlii  the  specific  charge.  There  is  no  book  which  will 
warrant  it^  and  it  is  repugnant  to  the  cases  of  Rex  v.  Bruns* 
den  and  Bex  v.  Oover.  If  they  afe  law,  the  exception  is 
good  for  nothing.  Besides,  the  overchai^e  might  be  a  sum 
in  groBs;  for  a  regular  bill  might  be  made  out  for  25  dol- 
Lirs,  and  SO  be  received.  This  will  evince  that  it  might  be 
impossible  to  point  out  the  identical  charge  in  which  he 
was  guilty  of  extorting.  As  to  not  stating  th^  due  fee, 
this  has  ever  been  considerod  as  an  immaterial  allegation ; 
it  is  only  a  circumstance  attached  to  the  offence,  and  it  is 
enough  if  it  appear  in  evidence.  But  though  the  omisdion 
be  a  defect^  it  is  cured  by  the  verdict.  The  case  in  3  Leon. 
268  {Lakes  Oase)  is  the  only  one  that  can  be  found  to 
maintain  the  exception.  -  It  seemis,  however,  to  have  turned 
altc^ether  on  the  words"of  a  particular  statute ;  that  of  25 
Gdw.  III.  c.  9.  made  against  clergymen  who  took  more 
than  their  fee  for  giving  absolution.  By  looking  at  the  act 
it  will  be  found  to  have  required  a  more  than  or^ 
dinary  degree  of  *certainty  in  the  proceedings,  [*140] 
and  the  court  probiibly  feltthems^lVes  under  its  in< 
fluence^  That  the  statute  demanded  a  greater  precision 
than  the  common  law  mast  necessarily  be  inferred  from  its 
being  passed ;  for  hud  it  been  otherwise,  it  never  would 
have  been  enacted.  This  is  evident  from  the  decision  in 
Bex  V.  BieffU  and  Pk4(s  Oase.  In  t\\ose  a  verdict  was  had 
on  a  general  indictment,  like  the  present,  and  the  court 
held  it  well,  saying  they  could  not  then  go  into  the  except 
tion.  In  Bex  v.  Baines^  as  appears  by  Holt's  report  of  it^ 
512,  therewaRYiodetei^miiiatioQonthe  p6\T\i  nbw  objected* 
It  was  an  indictment  for  taking  eight  shillings  for  a  sub' 
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posria  of  only  twelve  lines.  The  charge  was  "for  divers 
misdemeanors  in  the  execution  of  his  office  in  the  articles 
following,  viz.''  So  that  the  ofifences  were  laid  under  a 
yidelicit,  and  a  mere  recital  Holt  said  that  it  was  not 
pharged  for  what  fees,  whether  as  clerk,  or  in  what  capa- 
city; it  was  alleged  to  have  been  done  in  the  execution  of 
his  office.  Powell,  one  of  the  judges  who  was  against  the 
articles,  mentioned  the  case  in  3  Leon,  but  the  other  judge 
took  no  notice  of  it,  and  it  does  not  appear  to  have  been 
at  all  rested  upon.  The  court  will  never  require  impossi- 
bilitiett.  If  this  objection  should  prevail,  in  many  instances 
an  attorney  could  never  be  indicted.  Suppose  he  should 
refuse  a  copy  of  his  bill  and  destrciy  it  To  be  sure  the 
court  might  order  a  copy  to  be  produced:  but  then,  no  other 
than  tbe  party  injured  could  call  upon  him  ;  so  that  this 
would  confine  the  proceedings  to  the  person  injured,  and  les- 
sen the  generality  of  the  remedy.  What  if  the  attorney 
choose  to  be  in  contempt?  .  He  would  put  himself  beyond 
the  ordinary  course  of  law.  In  Bex  v.  Beffitf  and  Bex  v. 
Chver,  a  fee  was  due  for  one  of  the  services ;  it  was  not  set  out, 
and  yet  the  conviction  deemed  good.  For  if  stated  it  would 
not  enable  the  court  to  form  a  better  judgment  of  the  nature 
of  the  offence;  it  would  give  them  no  greater  information 
than  they  no\v  have ;  unless  every  specific  service  is  to  bo 
charged,  then  what  was  due,  and  then  what  was  received. 
The  objection  is  not  now  tenable;  for  though  it  might 
have  been  ^^ood  on  demurrer,  it  is  cured  by  the  verdict,  tbe 

mierence  being  Uiat  all  the  facts  were  proved. 
[*141]     From  whence  the  conclusion  must  be  that  he  *ex- 

torted,  and  this  word  is  used  in  the  charge.  Bat, 
if  these  objections  be  done  away,  it  is  still  urged  that  we 
have  not  laid  it  to  have  been  done  under  color  of  his  offioe, 
and  that  the  money  is  not  stated  to  have  been  received  in 
the  cause,  or  for  fees.  This  latter  exception  is. not  true  in 
fiu^t.  The  indictment  sets  it  forth  with  all  convenient^ 
though  not  with  all  possible,  certainty*  It  states  the  suit  * 
that  Bust  was  the  attorney  for  the  plaintiff;  that  being  ao^ 
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and  while  proBecuting  the  suit  for  the  pl&ftttiff  as  muh  at- 
torney, he  extorted  from  one  of  the  defendants  eleven  dol- 
lars more  than  were  due  in  the  suit,  and  more  thar.  were 
due  to  him,  and  the  other  officers  and  ministers  of  the  eourt^ 
for  their  respective  services  in  the  said  sait.  This,  there- 
fore, is  sabstantiallj  good.  1  Trem.  8vo.  ed.  of  English 
translation,  115.  4  Went.  Plead.  146.(a)  Cohre  officii^ 
thoagh  inserted  in  the  precedents  in  one  or  two  reports, 
may  be  dispensed  with.  If  it  appear  that  the  party  charg- 
ed with  the  offence  was  acting  in  his  office,  it  is  sufficient 
In  the  part  of  Hawkins  relied  on,  b.  2,  c.  2b,  s.  67,  after 
enumerating  the  technical  terms  that  could  not  be  omitted, 
it  does  not  say  that  colore  officii  is  indispensable.  Rex  v 
Bainea  states  the  objection,  but  it  was  not  acceded  to.  The 
indictment  says  that  he  was  acting  as  an  attorney  ;  this  is 
fully  enough.  As  to  the  argument  that  the  pn.>ceedinga 
are  not  good  under  either  of  the  acts  of  the  legislature, 
it  may  be  very  briefly  answered,  that  it  is  immaterial 
whether  it  be  so  or  not  if  good  at  common  law  :  to  which 
its  conclusion  against  the  peace,  &c.  catmot  be  objected. 
The  whole  tenor  of  the  indictment  shows  the  money  was 
taken  by  color  of  his  office.  It  is  doubted,  however, 
whether  an  attorney  be  such  an  officer  as  is  intended  by 
the  act  of  the  7th  January,  1788,  "  for  prevention  and 
panishment  of  extortion."  Attorneys  are  always  stated 
to  be  officers  of  the  court,  and  taken  to  be  ministerial 
officers.  They  are  licensed,  regulated,  and  liable  to  pun- 
ishment by  the  court,  and  therefore  creatures  of  it  The 
act  mentions  sheriff,  or  other  officer  whatsoever,  minis- 
terial or  judical;  if,  then,  an  attorney  bean  officer,  the 
indictment  will  be  good  under  that  law,  because  the 
words  knowingi  y  and  wilfully  are  not  in  it  The 
•fee  bill  (2  Bev.  Laws,  88,)  has  these  terms.  It  [n42] 
is  not  denied  but  that  the  indictment  would  have 
been  more  formal  had  it  contained  these  words ;  yet  in 

(a)  The  extortion  was  under  pretence  of  getting  a  diaoharge,  not  under 
of  office;  therefore,  could  not  be  ao  laid. 

Vou  I.  26 
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Hawk.  b.  2,  c.  25,  &  96,  it  is  mentioned  'tbat/if  a  atatote 
contain  the  wotd  unlawfully,  you  must  use  it,  or  some  other 
tantamount.  Therefore,  it  is  not  aeceasary '  to:  use  ^iwrj 
adjective  the  act  may  contain.  The  words  of  the  indicib* 
ment,  and  those  of  the  law,  whea  oompared,  will  be  found 
to  be  co-significant.  The  question  then  is,  wliether  the 
words,  taken  collectively,  do  not  sufficiently  indicate  that 
the  money  was  received  knowingly  and- wilfully  ?  wbetber 
they  do  not  import  as  much?  This,  however,  is. a  publio 
statute,  and  it  is  not  necessary  to  recite  it  This  principle 
is  equally .  applicable  whether  the  fiict  charged.be  prohib- 
ited by  one  or  more  statutes.  The  averment,  therefore, 
against  ttie  form  of  the  statute  is  ex  abuncbxnti^  and  not  fktid. 
Two  words  are  also  said  to  be  omitted,  which  are  essential 
to  the  description  of  the  offence  of  extortion.  At  common 
law  these  words  are  not  required.  This  is  a  misdemeanor, 
not  originating  on  any  statute;  it  is  the.  old  common  law 
offence;  the  words  of  the  statute  only  sliow  what  would  be 
extortion,  and  the  court  will  please  to  observe  that  cofere 
officii  can  apply,  only  where  no  fee  is  allowed  at'  all ;  which 
is  a  different  species  of  extortion  from  the  present.  '  Tbat 
the  judgment  ought  to  have  been:  for  treble  damages  oan 
be  enforced  as  an  argument  agaiiMt  the  proceedings  only  if 
they  be  deemed  po  be  on  the  stiitute^  but  if  held  to  be  at 
common  law,  it-  cannot  prevail.  The  authority  cited  on 
the  opposite  side  from  Cro.  Car.  448,  is  in  point  to  thifl| 
thoagh  it  has  been  misUiken  by  the  party  by  wbom  usedi 
Another  reference  may  be  made  to: show  an  exception  can* 
mt  be  taken  ibr  not  giving  damages.  2  Stra.  1018y(a) 
^*ijuod  coHvtctus  e$t"  was  adjudged  enough,  because  every 
thing  the  law  orduiim  is  implied  and  results  from  the  words ; 
but  what  rents  ia  discretion  must  be  inserted.  Nor  is  it  ner 
cessary,  though  the  act  order  fine  and  imprisonment,  that 
both  should  be  inflicted  ;    its  being  a  fine  only,  does' dot  vi^ 


(a)  It  is  supposed,  Rez  ▼.  LuOeup  is  Uie  osse. alluded ito.    li-doet  noli 
«ver  «eem  perfectly  analogousL 
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tiate.     In»  Qeneral  Oordovie  Que  the  same  thing  waa  d» 
tenniaed  by  this  court    .     .     , 

•There  is  no  authority  to  support  the  objection  [*148] 
on  acoount  of  omittiog  to  say  /'at  the  court- 
boose;"  and  that  which  is  taken  ^against  the  continuances 
is  equally  an  tenable.  The  sessions  may  adjourn  to  any 
day  within  the  sessions  in  the  same,  manner  as  they  may 
make  their  process  returnable ; ;  in  conformity  to  which  the 
eontinaanffe  to  the  venire  ia  so  made.  That  the .  party 
aggriev^  is  not  mentioned  has  already  been  answered,  and 
of  this  the  whole  .indictment  is  a  complete  refutation*  If 
this  indictment  pievail^  deleterious  consequences^  it  is  said, 
will  ensue,  and  that  indictments  can  be  thus  preferred  will 
be  a  doctrine  idangerous  to  the  profession.  There  is  no 
man^  eontiuued  the  district. attorney,  who  more  wishes  its 
well  heing  than  myself,  but  neither  its  interest  nor  its  honor 
require;  that  practices  like  these  should  go  unpunished. 
The  court,  therefore,. 'though,  oall^d  on  to  require  more 
certainty  in  this  indictment .  than- any  other,  cannot  be 
inflaeoeed  by* the  oonsiderationsi suggested; it  is  not  by  law 
necessary,, and  that  iaaufficienCr  .   .  i.  > 

EmoUf  in  reply.  <  Tbe.courb  will. perceive  that  the  charge 
may  affect . the  dtifendant  most  aerioualy;  it  is  not  only  the 
fine  be  has  to  pay^*  but.it  may  go  to  striking  him  off  the 
rolls,:  and  depriving  him  of  tbe.means  of  subsistence.  The 
sum  does  nut  induce  bim  to  come  here,,  but,  that  he  might 
have  the  means  of  supports  The  indictment  is  not  pre- 
tended to  have  ibeeu  iVahied  on, a  bill  of\Bust's,  but  on  an 
estimate  made  by  the  parties  who  met  together,  calculating 
*what  he  ought  t*>  have  received,  and  then,  because  in  their 
opiniofn  he  had  taken,  too  imuch,  they  proceed  in  this  rigo- 
rous manner.  It  perliaps  would  have  been  full  as  effectual 
for  the  purposes' of  justice  if  they  had  1^  the  punishmeni 
lo  the  court  of  which  he  ie  ah  attorney.  Two  kind  of  errors 
are.  insisted  upon..;  One  goes  to  the  form,  and  ihat^  we 
contend,  ia  materially  defe<;tive..  This^  an  inspection  of  th^ 
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record  and  authorities  will  prove.  Fr**!!!  Hawk,  b.  2,  <i 
25,  s.  123,  and  the  cases  there  cited,  two  general  rales  may 
be  drawn.  That  the  nature  of  the  oommiss^ion  ought  to  be 
set  forth,  and  the  authority  to  hold  the  court  apparent  on 
the  record.    It  is  not  stated  that  the  justices  were  of  the 

peace  for  the  county.  Therefore,  notwithstanding 
[*144]     Blackstone,  when  we  look  at  our  law,  we  *find 

they  must  be  of  justices  of  the  peace /w  the  oountyi 
If  you  pursue  the  words  of  the  indictment,  the  same  want 
of  precision  is  continued.  Before  Abraham,  &c.,  and  others,' 
"justices  of  the  said  people  in  the  county  of  Montgomery 
aforesaid."  There  is  a  wide  difference  between  justices  m 
and  justices  of  a  county.  Suppose  a  magistrate  from 
another  county  to  go  there,  he  would  be  a  justice  tn,(a) 
but  not  (2/*  Montgomery,  and  could  not  have  a  right  to  be 
one  of  the  sessions  of  that  county.  It  does  not  follow  that 
they  are  the  right  justices,  because  styled  justices  of  the 
people.(J)  The  justices  of  this  court  are  justices  of  the 
people,  but  they  could  not  go  to  Montgomery  and  hold  the 
sessions.  Nor  is  this  cured  by  its  being  stated  "assigned 
to  hear,"  &c.,  for  if  there  was  a  special  commission  to  try 
particular  offences,  they  would  under  that  be  assigned  to 
hear,  and  have  authority  to  hear  and  determine  according 
to  their  commission^  but  not  as  justices  of  the  peace  of  the  county 
No  answer  has  been  made  to  the  exception  against  the  time 
at  which  the  court  was  holden ;  it  should  have  been  shown 
that  the  court  was  holden  on  the  Tuesday,  and^  then 
adjourned ;.  this  not  being  done,  the  omission  is  material 
and  not  cured.  Bex  v.  Warre,  2  Stra.  698.(c)  As  to  place 
there  is  a  total  failure.     The  act  fixing  the  place  at  which 

(a)  In  this  the  learned  counsel  is  mistaken :  a  justice  of  the  peace,  in  laim 
eye  of  the  law,  is  a  justice  only  in  his  own  oounty.        *  . 

(b)  Wighimon  v.  JMlens,  3  Stra.  1226.  "One  of  the  king's  ju8ti/«s  doep 
not  import  one  of  the  justices  of  K.  B.,  for  every  justice  of  tlie  peace  is  a 
justice  of  the  king.  * 

(e)  That  was  an  indictment  stated  to  be  held  *^adfukm  Epiphanif 
if  J^y^pAamoe^  and  in  the  Roman  calendar  there  is  a  saint 
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the  aesfdbns  are  to  be  held,  does  not  notice  Johnstown ;  it 
mentions  the  court-house  of  the  county :  the  location  of 
that  was  a  private  law ;  it  ought,  then,  to  have  appeared 
that  the  court-house  was  at  Johnstown,  that  the  sessions 
were  held  there,  and  not  elsewhere;  for,  if  the  sessions 
were  at  Johnstown,  and  the  court-house  in  any  other  town, 
the  court  could  have  no  authority.  Another  idea  presents 
itself  respecting  the  adjournment;  suppose  it  had  gone 
beyond  the  week  in  which  the  second  Tuesday  fell,  there 
would  doubtless  be  a  want  of  due  continuances,  and  the 
contrary  does  not  appear  now.(a)  The  court  will  recollect 
that  this  indictment  was  not  necessary  for  the  ends  of  jus- 
tice, as  the  court  of  which  Bust  is  an  attorney,  is  competent 
to  every  purpose  for  which  it  can  be  asked.  The  fee  bill 
ereates  the  o£fence,  and  irom  Jadcaon  and  BandaICa 
Caae^  and  Oox^s  Oase^  before  ^cited,  it  is  indispen-  [*146] 
sable  to  pursue  the  words  of  the  statute,  ^^knaw' 
ingly  and  wi^viUy.^^  The  veiy  charge  must  be  specifically 
Btat^,  for  it  is  only  in  overcharges  of  a  particular  nature, 
mentioned  by  the  act,  that  the  ofifence  is  comprehended. 
The  words  of  the  law  are,  *'  the  sum  of  numey  herein  h^on 
dOawedP  I^  then,  not  in  one  of  the  sums  before  allowed, 
it  is  not  an  offence  within  the  act  It  might  be  an  over- 
charge for  a  letter.  Admitting  the  demand  to  be  unreason- 
able, it  is  possible  it  was  not  within  those  mentioned  by 
the  fee  bill.  If  it  was,  then  the  conviction  is  clearly  bad 
for  the  court  should  have  gone  on  to  give  treble  damages.(ft) 
They  are  the  first  object  of  the  law,  as  a  compensation  to 
the  party  aggrieved ;  the  fine  alone  is  a  matter  of  discre* 
tion ;  the  words  are,  ''  and  such  fine  to  the  people  of  the 
state  of  New-Tork,  as  the  court,  &c.,  shall  think  proper." 
So  by  color  of  his  office,  is  equally  necessary  under  the 
other  act^  for  the  words  of  the  law  have  made  it  a  consti- 

.  (•)  The  act  belug  %  public  act^  the  judges  are  boud  to  notice  the  tlme^  it 
being  laid  within  the  period  ordained. 

(5)  Qmsrt^  if  thia  is  to  be  done  without  action  and  trial  by  Jufy.   AimpoMni 
Omt^  Oo  Gar.  448.    Ei»  y.  Lamfsn^  W.  Jonea^  379. 
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kieot  part  ofJbhe  ctffisQoe;  that  it  i»  conoeivofd  that  aitorneyf 
are  not  either  ministerial  or  judicial  .offioers^wiihiQ  tha 
ibeaniDg  of  that  lawi  If  the  proceedings  ar6  to  be  taken 
at  ootomon  law,  then>  it  is  indispensabki'  that  eohra  offwk 
Bhould  be  expressed.:  Babkeis  (hse  is  full  to  this.  The 
masioer  of  etating^  the.' charge  really  amounts  to  nothing. 
That  he  extorted  Veievendollai!fr^o«er  and  abanse  the  feoa 
iwuallj  paid  I  foe.  suok  like  services,  <  and  due  in  the  suit 
aforesaidit  and  more  than  was  legally  doe  to  the  said 
Amaztah  Bust  anditthe  other  offioecs  and.  minista».of  the 
said  courts  for  their  respective  services  in.  the  said,  suit^** 
ovei?  andiobovei.  the  fees  usue^  paii;  thiadoies  nqt  say  the j 
were. received  in  the  cauae^  ibu^  only  that  they  were  received 
from  one  of  the  d0fendan4i8«^  Shpuld^  ha wf^ver,  the  court 
imply  the  money  was  reo^ved  in  the.  causCi  it.  does  not 
ap{>ear  to< have ;beeni for  costs r  there  is  .not^a  word  to. show 
it  The  excess  might  have  faeen  for  a.  part  of  the  debt, 
tf  the  court  adopt  the  coimnon  presumption  that  he  was 
acting  ia  good  ^th,. though  too  much  has  been  taken,  it 
wiU  not  be  supposedN  for  fees ;  especially  as.  they  cure  stated 
not  to  be  due^  and^the  debt  not- alleged  to. have,  been  paid. 

Nay,  aoppose  the  judgment  had  been  k>ng  stand- 
[*146]     ing,  the  eleven  dollars  *might.  be .  for  interest.     It 

is  possible  this  ex^  sum  might  have  been  received, 
every  word  c^the  indictment  in  that,  respect  true,  and  yet 
the  defendant  not  ^Ity  of  extortion*  He  may  .h^ve  paid 
lo  another  person ;  the  sheriff^^may  have  demanded  it;  a 
thousand  cases  might  be  put  tcsbow  the  want  of  precisioii. 
The  proeeedings  mentionr  such  Uke  servioes^  without,  statiixg 
any  before. 

'  MdtGa]f$.    It  sets  forth  that  he  obtained  a  j  udgment. 

BlmotL  Allowed ;  but  that  is  not  material  In  11  Mod. 
The  Queen  v.  Clerk  of  Cumberland^  the  saxine  observation  was 
made  by  Holt  He  says,  ''he  took  ten  shillings  more  than 
his  fee;  why  tbsi  may  be,  for  perhaps  he  had  another 
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demand  tipt>n^  hirni ;"  «id  the  indictmeDt  held  not  good. 

The  aiatboritj'-'in  3'  Looti.,  requiring  the  sum  actually  due 

to  be  specified,  is  acknowledged  by  the  district  attorney  to 

lie  against  hiital    The  case  in  Holt  is  fall  for  the  purpose 

cited ;  the  exceptions  being  confirmed  by  reason  and  settled 

adjudications,  are  well  taken,  and  the  indictment  never  can 

stand. 

Our.  acL  tmlt 

Radgliff,  J.  now  delivered  the  opinion  of  the  court. 
This  is  <a  case  on*  error,  £ron^. the  sessions  ia  Montgomery, 
The  plaintiff  wite  indioted  in  the  sessions  for  extortion,  as 
an  attorney  of  the  court  of  common  pleas  for  that  county. 
General  errors  have  been,  assigned,  and  a  number  of  objeo> 
tions  taken  io  the  indictment^and  to  the  record,  some  of 
which  are  objections  of  form,  and  others  of  substance. 

Fbr  the  parposef  of  the  opinion  we  shall  give,  it  will  be 
sufficient  to  state  the  part  of  the  indictment  on  which  it  is 
founded,  and  which  we  deem  to  be  defective  in  substance. 

The  indctment  states^  that  he  was  an  attorney  of  the 
oourt^  Ac,  and  that  on  the  12th  of  February,  1709,  he  ob- 
tained a  judgment  in  fiivor  «of  one  Ichabod  Roberts  v.  Alex- 
ander  OampbeU  and  John  HamiUon^  jun.  and  that  he  did  ex- 
tort and  receive  from  the  said  Alexander^  eleven  dollars  over 
and  above  the  fees  ustusdly  paid  for  such  like  services,  and  due 
m  the  suit  aforesaid^  and  Tnore  than  was  hijally  due  to  him  and 
the  other  officers  and  ministers' of  the  said  court,  for  their  respec- 
tive services  in  tlie  said  suit,  Ac. 

The  fact  thus  charged  may  be  true,  and  the  plaintiff  may 
still  be  innocent  of  the  offence.  The  indictment  * 
does  not  *8pecify  how  much  was  received  on  his  [*147] 
own  account,  and  how  much  for  the  officers  and 
members  of  the  court  It  may  be  that  the  excess,  on  which 
the  charge  of  extortion  depended,  was  occasioned  by  the 
charges  made  by  the  other  officers,  and  incorporated  into 
his  bill,  as  for  sheriff  ^s  fees^  clerk^s  and  tvitnesses,  dkc  In 
these  respects  the  indictment  is  not  sufficiently  particular; 
the  offence  is  not  alleged  with  sufBcieiit  precision  and  ocr 
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tsinty ;  therefore,  without  examiniDg  th)3  other  objectionf| 

we  are  oropinioD,  that  for  this  cause  the  judgment  ought 

to  be  reversed. 

Judgment  of  reversal 
Lewis  Gh.  J.  absent 


Combs  against  Wyckopf. 

IT  A  party  to  a  suit  referred,  cannot  produce  hia  witneeflee  by  the  time  of 
hearing,  a  judge  at  cbambers  in  vacation,  or  the  couc^  if  sitting,  wUl  stajr 
pcx)ceeding8.  Defendant's  attorney  having  nominated  referees,  and  the 
party  uot  having  objected,  he  cannot,  on  that  ground,  move  to  set  aside  a 
report  The  court  will  not  notice  any  agreement  in  a  cause  between  tfaa 
attorneys,  unless  reduced  to  writing. 

This  was  an  action  for  damages  in  not  delivering  a  boal 
alleged  to  have  been  purchased  by  the  plaintiff. 

Woods  moved  to  set  aside  the  report  of  the  referees  on 
an  a£Sdavit  by  the  attorney  in  the  cause,  stating  that  the 
witnesses  of  the  defendant  were  seafaring  men ;  that  there 
had  been  an  express  agreement  between  the  deponent  and 
the  plaintiff's  attorney,  that  the  referees  should  not  make 
up  their  report  until  the  testimony  on  the  part  of  the  de- 
fendant could  be  obtained ;  yet,  notwithstanding  this  agree* 
ment,  the  referees  hiid  reported  without  waiting  for  the 
evidence  on  which  the  defendant  relied;  that  a  siim  had 
been  allowed  the  plaintiff  for  a  loss,  said  to  have  been  sus- 
tained by  not  being  enabled  to  Ciirry  a  quantity  of  wood 
to  New- York,  though  it  was  proved,  and  even  admitted, 
that  a  part  of  the  wood  was  previously  sold  by  the  plain- 
tiff; and  the  residue  might  have  been  conveyed  to  New- 
York  had  he  thought  fit;  that  the  referees  were  nominated 
by  the  deponent  without  the  knowledge  of  the  defendant, 
Detween  whom  and  one  of  them  a  quarrel  had  taken  place, 
which  was  not  made  up;  that  by  the  next  circuit  the  de- 
fendant hopol  to  be  able  to  procure  testimony  which  would 
at  least  diniii:  ish  the  damages  against  him. 
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Skiiiner,  contra,  read  his  own  deposition  setting  forth 
that  he  did  not  recollect  the  agreement  above  mentioned, 
and  that  at  least  it  was  not  in  writing ;  that  the  refereee 
met  several  times,  and  were  as  often  adjourned  at  the  re- 
qnest  of  the  defendant's  attorney  under  the  pre- 
tence of  not  being  *able  to  procure  the  attendance  [*148] 
of  his  witnesses;  that  at  the  last  meeting  the  de- 
fendant's attorney  declined  summing  up,  and  so  far  firom 
any  enmity  existing  bet  wen  the  defendant  and  one  of  his 
referees,  the  very  party  named  as  being  inimical  was  hin 
special  bail. 

Livingston,  J.  delivered  the  opinion  of  the  court.  The 
defendant  moves  to  set  aside  the  report  of  referees,  alleg- 

1.  That  it  was  agreed  by  the  plaintiff's  attorney,  that 
no  report  should  be  made  until  the  defendant's  witnessefl 
could  be  procured,  which  was  aflerwanis  disregarded. 

This  agreement  not  being  in  writing,  and  being  Qenied 
by  the  plaintiff's  attorney,  must  be  laid  out  of  sight.  The 
court  cannot  too  frequently  inculcate  the  necessity  of  re* 
dacing-  to  writing  all  agreements  between  gentlemen  of 
the  bar.(a)  Many  mistakes,  much  misunderstanding  and 
controversy  will  by  this  measure  be  avoided.  In  the  pre- 
sent case  it  appears'  that  two  months  elapsed  before  the  re- 
port was  made,  which  was  allowing  sufficient  time  for  the 
defendant  to  produce  his  witnesses."  If  they  were  abroad, 
he  might  have  applied  to  th6  court  (for  a  term  intervened 
between  the  appointment  and  report  of  the  referees)  for  an 
order  on  them  not  to  proceed  for  a  reasonable  time,(&)  which 

« 

(a)  &  P.  Bain  v.  Oreetif  2  Gaines*  Hep.  96.  Brandt  v.  Beman^  3  Caine«' 
Bapu  131.  Parker  v.  Boat,  7  Johns.  Rep.  320.  The  rule  extends  to  parties 
in  the  salt;  Shadwick  r.  PhiUips,  3  Gaines'  Rep.  129,  and  though  the  agree- 
ment be  admitted,  the  rule  will  be  enforced,  unless  expressly  waived.  2 
Oainefl'  R.  96.   3  Gaines'  R.  131.    See  also  Oriawold  v.  Lawrence,  IJ.  R.  601 

(ft)  &  P.  Sonde  ads.  Bird  and  othere,  Gol.  Gases,  106. 

See  as  to  adjournment  before  referees;  Jackean  ▼.  htee,  112  Wend.  63t ;  A 
parte  RetOer,  3  Hill,  464;    Graham  v.  Morinn,  6  Weed.  662;  Lom^  y. 

Vol.  L  26 
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would  have  been  granted,  or  a  judge  at  his  chambers  would 
have  ordered  the  proceedings  to  stay  until  application 
should  be  made  to  the  court  (a) 

2.  Another  objection,  is,  that  a  sum  was  allowed,  which 
was  not  proved  to  be  due.  Of  this  allegation  there  is  no 
satisfactory  proof,  and  thereforewexiantake  no  notice  of  iu 

8.  A  thiixi  objection  is,  an  emnity  between  the  defend- 
ant and  one  of  the  referees^ 

This  reference,  it  is  observed,  was  on  a  nomination  bj 
the  defendant's  attorney,  and  although  he  might  have  been 
ignorant  of  the  quarrel  spoken  of,  the  defendant  by  his  ac- 
quiescence in  the  appointment,  and  submitting  the  cause 
to  his  decision,  cannot  now  avail  himself  of  this  challenge. 
He  should  have  applied  to  the  court  to  remove  him  and 
appoint  another.(6)  It  is  somewhat  remarkable,  however, 
that  the  referee  who  is  repugnant  or  hostile  to  the  defend- 
ant, should  be  bis  special  bail  in  this  very  cause. 
[*149]  *-k.  The  defendant  states  that  "  he  can  now  in- 
«  troduce  evidence  to  diminish  at  least  the  damages 
reported.*'  This  is  very  loose,  to  say  the  least.  Why  was 
not  this  testimony  obtained  before?  and  to  what  extent 
will  the  damages  be  reduced,  if  it  be  offered  now?  Will 
it  justify  a  diminution  of  only  one  dollar,  or  less?  If  so 
^^de  minimis  non  curat  lex,"  and  if  the  discovery  had  teen 
made  even  prior  to  ihe  report  it  would  be  no  reason  for 

Siehmmn,  1  SbocL  asi ;  Ckvdotnd  v..  Amior,  1  Wen.  104;  Skidam  t.  SwoHl 
SO  J.  R.  476. 

(a)  When  a  report  was  made  without  giving  time  to  adduce  testimony  in 
proof  of  items  agreed  to  be  admitted,  but  at  the  meeting  refused  to  b« 
allowed,  the  court  set  aside  ttie  report,  tiiough  the  agreement  was  by  parciL 
fbrbea  v.  J^acy  d:  Tracy,  Caines'  Prac.  495.  S.  C.  by  the  name  of /bubei  r. 
Trocy  and  caioihar,  2  JolmSL  Cases,  224. 

(h)  It  has  been  since  ruled  tliat  when  parties  elect  to  act  for  themselvoa 
in.  the  nomination  <^  referees,  without  the  intervention  of  the  oourt,  a  motion 
to  set  aside  the  report  will  not  be  heard,  MiJkr  A  UndeHuU  v.  Vantfffum^  I 
Johns.  Bap.  316,  though  agoompanaed  by  an  affidavit  of  merits.  SUpkmmm 
f.  BeeckT,  ibid.  492. 
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dialarbing  it.  ^  Let  thedefendant  take  nothing  by  his  mo 
tioD,  and  paj.  the  oosts  of  this  applicatioa. 

'      Motion  denied,  with  cofit8.(a) 


The  PieopLS  against  Croswell. 

If  an  indictment  be  remoFed  ftx>m  the  seaslona  into  this  oourti  any  ezoep- 
tioiis  may  be  taken  to  the  chai^  of  the  judge  bj  making  a  caaei  and 
bringing  it  before  tha^omirt^  in  the  same  manner  as  in  civil  prooeedings. 

'  Thb defendant  had  been  convicted  at  the  last  circuit,  for 
the  county  of  Cdlambia,  hetbre  Lewis,  Ch.  J.  on  an  indict- 
ment  for  a  libel  on  the  President  of  the  United  States. 
The  proceedings  were  originally  commenced  before  the 
justices  in  the  general  sessions,  from  whence  they  were 
removed  into  this  court  and  went  down  to  the  circuit  in 
the  usual  manneit  On  conviction  of  the  defendant,  recog* 
nizances  were  taken  for  h:s  appearance  the  first  day  of  term 
to  receive  judgment,  but  Lis  counsel,  considering  the  chief 
jtistice  to  have  totally  misdirected  the  jury,  were  rather  at 
a  loss  how  to  bring  the  matter  before  this  court. 

Th€  Court  said,  that  on  the  cause  being  brought  up  and 
sent  down  to  the  circuit,  the  suit,  though  in  its  nature  a 
criminal  prosecution,  took  the  course  of  a  civil  'action ;  that 
within  the  first  four  days  of  the  term  ensuing  the  coiivic* 
Qon,  a  motion  in  arrest  of  judgment  might  be  made,  or  the 
parties  may  make^a  case,  and  bring  every  thing  fully  be* 

(a)  A  motion  to  set  aside  a  report  of  referees  ought  to  be  made  in  the 
Ipm  nexi  after  the  report,  Oomstock  v.  RtUhhone^  1  Johns  Rep.  138,  and 
when  on  the  merits^  is  an  enumerated  motion.  Clinton  v.  Elmendmf^  3 
Johns.  Rep.  143.  Note,  the  marginal  statement  of  this  case  in  the  report  is 
right,  that  in  the  index -wrong.  IBee  the  point  as  ruled  aboTa  Gaines'  Praa 
4SM.  Though  it  is  not  necessary  that  the  report  should  have  been  filed, 
provided  it  has  be^n  delivered  to  the  party  wlio  urges  that  as  an  objectkn 
nompsm  T.  lhfn|>/**»ns  1  *bhns.  Cases.  238 
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■ 

fore  the  court  This  measare  they  advised,  as  being  in  the 
present  instance  more  explicit,  and  it  being  adopted,  they 
fi;ave  day  till  the  fourth  day  of  next  term,  taking  recogni* 
zanocs  from  the  defendant  and  two  others  for  his  due  ap* 
pcarance,  himself  in  500  dollars^  his  sureties  in  260  doUan 
each. 


LUBHKR  against  WalTOK. 

I^otfoe  t^  refer  must  oontain  tlie  names  of  ref^reea.  MinppraheiMion  of  a 
rule,  or  ignorance  of  a  late  determination,  maj  be  offered  as  excoses  for 
not  noticing  for  the  first  day  of  term.  If  the  ground  of  opposing  a  refer- 
ence be  ttiat  a  point  of  law  will  arise,  it  ought  to  be  stated  ezpressl/ 
what|  and  that  it  is  "as  advised  by  counsel^ 

VavYeohten.  This  is  a  motion  for  a  rule  to  refer. 
The  af&davit  states  that  there  are  long  acoounts  to  adjust. 

[*150]        Emott    The  notice  does  not  mention  *the  names 
<  the  referees ;  from  BooUs  v.  WUlet^  ante  7,  decided 
last  term,  this  is  necessary. 

Bbt  Oiirtam.  If  the  cause  oontidns  long  accounts  you 
cannot  try  it. 

Spencer  observed  to  the  court,  that  a  cause  could  not  be 

referred  at  the  circuit  ;(a)   but  from  the  case  cited,   the 
application  might  be  renewed  the  next  non-enumerated  day. 

JEmotL  If  the  court  say  they  will  hear  it,  I  shall  waive 
^e  objection. 

Per  Curiam.  The  omission  must  be  accounted  for,  and 
therefore  we  cannot  say  we  will  hear  it.  All  notices  must 
be  for  the  first  day ;  see  ante,  78,  n.  (J),  if  not,  an  excuse 

(«)  A  rale  for  thai  purpose  is  a  nuUity.     Wmnu  v.  OrasN^  8  (kbtmf 
Bep.  129. 
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most  be  offered.  But  a  party&  misapprehending  a  rule 
has  frequently  been  received  as  an  excuse.  The  decision 
quoted  has  altered  the  former  practice,  and  if  the  partjr 
will  swear  he  did  not  know  it,  he  may  apply  again 

E/mott,  waiving  his  objection  as  to  the  omissioii  of  the 
nameS)  opposed  the  nile  on  a  deposition  by  the  plaintiff 
stating  that  an  account  between  him  and  the  defendant  had 
been  long  ago  settled,  on  which  there  appeared  a  certain 
balance  due,  for  which  the  present  action  was  brought,  and 
that  he  believed  the  matter  in  dispute  involved  points  of 
law. 

ff 

Par  Ourtam.  From  the  plaintiff's  affidavit  it  does  not 
appear  there  was  a  final  closure  of  accounU«,(a)  so  as  to 
entitle  to  oppose  the  rule ;  besides,  there  are  two  affidavits 
against  him ;  the  weight  of  evidence  must,  therefore,  pre- 
ponderate,  and  his  single  affidavit  must  give  way.  His 
second  ground  for  resisting  the  application  is,  that  on  the 
examination  questions  of  law  will  arise.  This,  if  properly 
stated,  would  have,  been  a  good  reason  for  denying  the 
rale;[l]  but  on  that  point  the  affidavit  is  defective:  it  states 
his  information  and  belief  that  it  will  arise;  it  ought  to 
have  said  that  "  he  is  advised  by  his  counsel,"  and  even 
then  to  have  set  forth  the  particular  and  specific  point,  to 
satisfy  ns  that  it  did  exist.  For  these  reasons, 
therefore,  as  the  first  taken  objection  *is  waived,  [*151] 
the  plaintiff's  affidavit  is  insufficient,  and  the  de- 
fendant must  take  his  rule. 

Motion  granted.(ft) 
Lewis,  Ch.  J.,  absent 

[1]  Oode  of  Prooedure,  tec  271:  DeBari  ▼.   OmmiAomii,  2  J.  0.  402 
Adtmtt  T.  Baifkf,  2  J.  R.  3T4;  Anon.  6  Cow.  423. 

(fl)  See  Oodwi$e  A  Imdhw  t.  Haekgr  2  Gaine*'  Sep.  2S1.  Bobmm  A  TM 
T.  Seifmemr,  Cainet'  Prae.  486. 

(ft)  Id  Low  t.  Hattti,  3  OaioM'  Sep.  82,  tlie  court  thougbt  **  as  adviiied  by 
eoanseT  eqiiiTalent  to  a  ipedflcation  of  the  pointi  of  law  that  would  arine 
lAAdamm'w,  BmyU§,  2  Johna.  Rep.  374)  lh>ni  the  report  and  in  which  it  h 
10  be  observed' the  oppoiitkAiraB  bf  the  reporter  hfanaelf;  neither  the  pohtti 
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JackaoB  ▼.  WJRvof. 


Jackson,  on  the  demise  of  Winter^  againai  >M*EvoT^ 

tenant  in  possession;    ^ 

In  order  to  be  admitted  as  a  defendant  in  eijectment^  a  privity  must  be  abowa 
between  the  applicant  and  tenant  It  ia  not  enoiigk  4br  the  partgr  Af plf- 
ing  u>  swear  he  claims  titles  and  haa  a  real  and  snhstantial  defence. 

Woods  applied  to  vacate  the  judgment  entered  against 
the  casual  ejector,  and  to  admit  Henry  M^istetton  to  be 
made  defendant,  on  3uch  terms  as  th&  court  might  be 
pleased  to  order. 

The  affidavit  of  Masterton  set  forth  that  the  suit  was 
instituted  to  recover  possession  of  forty-five  acres  of  land 
in  the  county  of  West  Chester,  to  which  he  claimed  title, 
and  has  a  real  and  sttbstantial  defisnce  to  mcJoe;  that,  on  the 
26th  day  of  July  last,  the  deponent  discovered  in  the  book 
of  common  rules  of  this  court,  that  a  rule  for  judgment 
against  the  casual  ejector  has  been  entered  in  the  above 
cause,  on  the  12th  day  of  May  preceding ;  -  that  the  tenant 
in  possession  never  informed  the  deponent  of  any  deda- 
ration  in  the  said  suit  having  been  served  upon  hitn,  till  a 
long  time  after  the  rule  for  judgment  had  been  entered ; 
that  the  deponent  believed  the  knowledge  of  it  was  with* 
held  from  him,  owing  to  a  good  understanding  between  the 
lessor  of  the  plaintiff  and  the  tenant  in  poanssion,  to  pre- 
vent that  defence  being  made  which  the  lessor  of  the  plaiutifl 
was,  previous  to  the  cortimencement  of  the  above  suit,  told 
by  the  deponent  he  would  make,  and  that  on  search  he 
finds  no  record  has  been  filed  in  the  above  cause. 

These  facts  and  allegations,  he  contended,  were  tanta> 

of  law,  nor  advice  of  ooanael,  were  stated  by  the  aiBdavit  •  In  &ili>6ury  v. 
SooU^  6  Johns.  Rep.  32$^,*  the  court  seem  to  have  flillyv adopted  t^jirinciple 
3f  this  decision  as  to  the  form  of  the  affidavit  to  oppose  a  reference.  .  U  is 
:rue  that  \n  Low  v.  ffaOett^  in  addition  to  the  words/* as  advised  bjr  poonsel,'* 
tlie  affidarit  contained  those  of  *'and  verily  believed'V  Whether  tbeas 
minute  diversities  will  reconcile  the  decisions,  the  leader  will  judge.  See 
ibe  condnsifMi  of  note  (a),  p.  1 67.    See  also  Skam  v.  <  iyria^  4  Pov«,  69.^ 
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moiint  to  a  positive  assertion  of  title;  that  it  was  impossible 
without  one  to  iiave  a  real  and  substantial  defence.  That 
nothing  would  be  lost  bj  the  pl»ntiff,  as  a  trial  might  be 
had  at  the  circuit  in  September.  That  the  question  would 
then  fairly  come  up  whether  the  deponent  or  Winter  waii 
really  entitled. 

Kadcliff,  J.  There  does  not  appear  to.  be  any  xelation 
between  Masterton  and  the  tenant    . .   < 

Woods.  Perhaps  th\3  affidavit  does  not  go  quite  far 
enough  iu  stating  that  expressly,  but  surely  it  may  well  be 
gathered  froin  the  whole. 

*JShnoU^  contra.  The  deponent  does  not  swear  [*162] 
to  any  title ;  he  only  says  he  has  a  claim ;  he  does 
not  swear  that  he  is  the  landlord;  not  even  that  there  is  a 
privity  between  him  and  the  tenant  I^  then,  there  is  no 
title,  if  he  is  not  landlord,  and  if  there  is  no  privity,  how 
can  he  be  made  a  defendant?  .  If  a  man  may  thus  come  in 
and  vacate  a  judgment,  without  any  complaint  firom  the 
tenant,  triere  is  not  one  which  may  not  be  set  aside.  There 
is  nothing  stated  which  shows,  that  notioe  of  the  ejectment 
ought  to  have  been  given  to  the  deponent  .  The  tenant  is 
not  obliged  to  hunt  out  all  persons  who  have  claims;  he 
can  only  be  expected  to  it^omiuunicate  to. his  privies.  .     , 

Per  Curiam,    The  parly  can  take  nothing  by  his  motion. 

Motion  denied.(a) 
Lewis,  Ch.  J.,  absent 

(a)  The  claim  of  the  landlord  to  defend,  !a  thought  to  be  by  statute.  1 
Iter.  Laws,  145,  &  30.  Lord  Holt  Rays  it  is  of  right,  Fenwick's  Caae^  1  Salk. 
267,  but  thuogh  before  the  statute  a  landlord  might  have  been  let  in  to 
defend,  the  seoond  pro\'i8itfn  <A'  th&  section  seems  new.  Ic  has  been  deter- 
mined,  that  neither  a  deyisee,  Vihere  the  ejeotment  is  by,  the  heir,  nora> 
n'*ortgagee,  who  has  never  received  rent,  Bull  N.  P.  95,  nor  a  cestui  que  trmL 
who  has  never  been  in  possession, '  ZoM2t»cib  v,- Doncaster^  3I>.  /b  £.  783,  arc 
aadlords  within  thie  statute;  that  a  devisee  in  trust,  Jfom*  t.  Jk^tcanter^A. 
D.  k  E.  122,  a  mortgagee.  Doe  v.  Cooper,  8  D.  A  £.  645,  theugii  the  report 
dbe^  ik>l  s^  be'had  sTer  rsceived.ient)  and  a  lord  chiiming  bjr  escheat, 
F^sk-daim  v.  SkanMOe,  3  Burr.  1290,  are  landlords  within.    From  this  kit 
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Jftckson  v.  Brown. 


Jackson,  on  the  demise  of  Rodman,  agaitisi  Brown. 

The  suddeD  Indispmition  of  oounsel  And  attorney,  is  an  excuse  for  not  pn^ 
reeding  to  trial,  but  will  not  exempt  fh>m  coet& 

Spencer  moved  for  judgment  as  in  case  of  nonsait,  for 
not  proceeding  to  trial.  The  notice  w^as  served  on  the  first 
day  of  term,  for  argument  on  this.  «The  affidavit  accounted 
for  its  not  being  noticed  for  the  first  day,  by  stating  that  it 
had  been  delivered,  on  the  26th  of  July,  to  a  person  who 
was  then  about  leaving  Hudson  for  Albany,  but  who  had 
either  lost  it,  or  lefl  it  behind  with  some  papers  of  his  own. 

Van  Vechten  opposed  the  motion,  by  an  affidavit  of  the 
indisposition  of  both  attorney  and  counsel  in  the  causei 
when  too  late  to  employ  others. 

The  cause  was  countermanded,  but,  after  the  circuit| 
began. 

Per  Curiam,  The  exQuse  is  sufficient  to.  prevent  granting 
the  judgment  applied  for,(a)  but  the  plaintiff  must  pay  the 
costs  of  not  proceeding  to  trial.  It  was  a  misfortune^  it  is 
true,  that  the  parties  should  have  been  afflicted  with  sick* 
ness,  but  it  is  a  misfortune  that  ought  not  to  fall  on  the 
defendant 

Motion  denied  on  paying  oosta. 

Lewis,  Ch.  J.,  absent 

^ed  caee,  it  would  aeem,  tliat  all  who  aland  behind  the  tenant  may  ooim 
in  to  defend  for  their  own  interests.  See  Jadaon^  ex  dem.  Oantine  and  oikan, 
T.  StOes,  (Geoiige  Clark,  tenant.)  4  Johns.  Rep.  493,  as  to  admitting  alie« 
landlorda. 

SU'fM  V.  Jackson,  1  Wend.  Rep.  316;  6  Cow.  589;  6  Id.  447 ;  Jaekmm  ▼. 
FHnt,  2  Cow.  594;  11  Johns.  Rep.  407;  Jaekdon  ▼.  Babeock^  17  Johns.  Rrp 
112;N.  T.  Code,  s.  122. 

(a)  Bogen  ▼.  Ifarriatm,  9  Gaines'  Rep.  379.  ateMack  ▼.  OOkH  1  John* 
R«p.  141. 
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!  Alexander  against  Esten,  Administrator. 

k  motion  cannot  l>e  extended  to  objects  not  spedfled  in  the  nollo». 

\  The  Court  ruled  that  it  was. the  praotice  to 

\  confine  a  party  *to  the  objects  specified  in  his     [*1&S] 

\  notice,  and  the  present  being  to  set  aside  an  exe- 

eution,  they  would  not  allow  it  to  be  extended  to  the 

judgment.[l] 

liEWifl^  Ch.  J.,  absent 
\ 

\ 

( 
I 

I 

( 
I 

JA0K8ON,  on  the  demise  of  Watson,  against  Marsh. 


Nine  dajt'  notice  is  enough  to  produce  in  Cayuga  papers  in  AlbanXf  189 
mQes  distant 


I  W.  Woods  moved,  on  the  common  affidavit,  for  judg« 

j  ment  as  in  case  of  nonsuit  for  not  proceeding  to  trial. 

I  EmoU  resisted  it  on  an  affidavit,  setting  forth  that  the 

j  cause  was  duly  noticed  for  Cayuga  county ;  but,  nine  days 

before  the  trial,  the  defendant  served  a  notice  to  produce 

papers  which  were  in  Albany. 
He  also  stated  some  circumstances  tending  to  show 

tricking  practice,  but  nothing  of  that  sort  appeared  by  the 

affidavit. 

Court.    What  is  the  distance  from  the  oounty  court  ia 
Cayuga  to  Albany? 

EmotL     One  hundred  and  eighty  miles. 

[I]  Fkrgm  <i  r.  Jtmea,  12  Wend.  241 ;  1  Cow.  185,  note  \i\, 

Vol.  I.  27 

f 
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Webb  ▼.  WUkte, 


Per  Ourtam.    The  plaintiff  must  stipulate  and  pay  oosts. 
There  is  no  proof  of  want  of  time. 

On  stipulating  and  paying  oosts, 

Judgment  of  nonsoit  refused 

Lswis^  Ch.  J.,  absent. 


Webb  against  Wilkobl     . 

Whenever  a  plaintiff  amends  his  declaration,  the  defendant  lias  an  eieetlcm 
to  plead  de  novo. 

This  was  an  action  on  a  sealed  note,  dated  on  the  thirtieth 
of  tbe  month.    The  decliutttion  stated,  the  date  to  be.the 

thirteenth. 

Emott,  on  the  first  day  of  term,  had  obtained  a  rule  to 
amend  the  declaration  by  striking  out  the  word  "thir- 
teenth," and  inserting  the  word  "thirtieth."  No  person 
appearing  to  oppose,  the  motion  was  granted  of  course  and 
without  imposing  terms.      .         . 

VanVeclUtn  now  applied  to  vacate  that  rule,  aad  that  it 
be  ordered  that  the  amendment  be  on  the  usual  terms. 
Tbis^  he  said,  wa^  necessary,  because  the  plea  of  non  mt 
faetuni^  which  was  ^hcn  proper,  might. now  be  highly  tha 
reverse,(a)     The  court  was  always  disposed  to  set  things 

(a)  lliepe  afe,  tb^t  the  derend^tnt  ije  fX  liberty  to  abide  by  his  plea,  or  to 
plead  de  novo^  Bogtrt  and  M' Donald,  Cainea'  Prno.  1 20,  in  whieh  case  he  is 
entitled  to  an  imparlancre.  Holmes  and  amothar  ▼.  Lansing^  Cole.  Cms.  92,  and 
costs  up  to  the  time  or  plen  pleaded.  So  if  he  relinguiah  his  defeuoe.  he  is 
entitled  to  costs.  Wioji^,  and  another  y,  iPIhmta^i  Cole.  Oai^  4fiL  .Sea 
Tackaon  ▼.  Kough,  post,  251. 

See  00*10  of  f*tQoe|iare,  jseca.  172^  17S. 
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QUUtaoa  V.  Moma* 


fifi^t^  if  il  lay  in  their  ptHren   fTfawy^Aerer  ^oold  meani 
tbat  the  plaintiff)  who  bad" been  ^iMlt3r't>f  d  ibiatakdiii*lm 
deciai«tiop/«beaM  bave'^- liberty  'Moy^wmenA  thai^^^xsA  iHm 
defendant'  be<  held  to  a  'plea  %hktf  aigb  t  <be  inappli*'  ;  . 
oabW^  ;BendM,  tberewsa'tomrpto  <lirrie:%a<gi?ea-  ''[^IMj^ 
plea  before  the  next  circuit,  and  surely  tbe  court 
will  not  shut  out  the  defendant  from  pleading  de  fiouoi 
wbe»  hia  Ant  pica  -vhis'  the  voBttlt'of  tbe  plitintiff  <8'  kfaia- 
stateinenti  ^»^>  .t    . ..    ,    .  i  <  •    •   - 
i.M    •'..'. 

/^  Ourtlsfii.'  Let'^Aie  formear  rfnle  bei  vaciated,  Imd  tbi 
|^iDtiffameiid<ovi'the»iiflnal1»F«B.' !'    '' 

Motion  gmntedi  ^ 


Oilli!Laki>  against  MoRRSLL. 

An  irrdgtalariMte  aie  watred  bf  A  defeAdant  if  6e  a)>pe8i'  on  trfaL    Od  Jadf* 

'  Beat  Ibr  iMo^rcit  iili^' tbe^^^l^nktantahoMd  tf^denMifd'of  bis  ooat% 

with  areopy^  Ma  nile«amiMcad  ^and  ifnotpaid^  in'^O  dayt;  tie  ma^biMi 

hiajodgniaBt;  ir4Hido.DOt:BQ^:tb*iplaiBUff<wiU  be  regular  in  ••tidialf  Ibi 

trial 

VAN'ViBcriTEN^  ittoved'td  set  asiid6  the  v^^dict  in  thia 
eanae,  and  grant  a  i\^w  triaV6n  an  affidavit  which 'stated; 
ibat  in  OetoW,  1802, 'a  mbtron^was  'made  on  the  piirt  of 
ihe  defendant  (br  Judgment  as  in  ca^  of  nbn*duit;  which,  no 
obe  appearing  to  oppose,  w^is  granted  as  6f  course.  That 
the  judgment,  thtxs  taken,  w:iS,  in  the  Same  term,  aet  aside 
by  the  plaintiff,  on  the  usual  term's  of  stipulating  to  try  the 
i^ext  circuity  iand  paying  the  costs  of  hot  proceeding  to 
trial.  That  the  Stipulation  was  entered  into,  the  costs 
iaited,  and  demahiiedj  but  ifot  paid,  and  now  continued 
unsatisfied ;  that,  therefore,  and  as  the  defendant's  only 
witoesa  cottldi  not  be  found,  be'did:not^  attend  «byi  himself 
or  ahtorivey  at  tiielAst  oifontt  in  April.  That  the  ddbndant 
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QtUiland  ▼.  MomelL 


kad  a  good  and  sabstantial  defence,  as  informed  by  bii 
counsel,  which  he  verily  believed  to  be  true;  that  on  the 
merits,  the  plaintiff  could  not  recover,  and  that  k  material' 
witness  was  wanting,  without  whose  testimony  the  defend* 
ant  could  not  proceed  to  trial,  but  which  he  could  procure 
by  the  next  circuit 

Woodworffij  contra,  produced  a  certificate  from  the  clerk 
of  the  circuit  court,  that  the  trial  of  the  above  cause  was 
had  on  the  eight  day  of  April  last,  when  Mr.  Van  Vechten 
appeared  for  Mr.  Fisk,  attorney  for  the  defendant.  On  thin' 
he  contended  every  irregularity  was  waived,  and  the  ver^ 
diet  must  stand,  otherwise  the  chance  of  a  verdict  might 
be  taken  at  any  time  after  a  little  advantage  obtained,  and 
in  case  of  a  want  of  success,  a  motion  to  set  it  aside  resort 
ed  to. 

Per  Curiam,  This  is  an  application  to  set  aside  a  ver- 
dict. There  are  many  facts  stated.  With  respect 
[*155]  to  the  entry  of  *the  rule  for  setting  aside  the  judg^ 
ment  as  in  case  of  nonsuit,  there,  noay  be  some 
doubt.  The  clerk  finds  no  rule  entered,  but  as  there  was 
a  stipulation  filed,  the  court  take  it  for  granted  that  it  waa 
on  the  usual  terms.  It  is  necessary,  however,  that  in  all 
cases  of  stipulation,  there  should  be  a  demand  of  costs; 
this  demand  should  be  accompanied  with  a  copy  of  the  rule,, 
and  if  the  costs  be  not  paid  in  twenty  days  after,  theii 
the  party  may  enter  up  judgment  of  nonsuit,  and  tak(^ 
the  effect  of  his  application. [1]  The  defendant  swears  that 
he  did  present  a  bill  of  costs,  but  does  not  say  it  was  witl^ 
a  copy  of  the  rule  annexed ;  this,  too,  was  on  the  agient^ 
and  not  on  the  party,  or  his  attorney.  The  defendant, 
therefore,  has  not  been  correct  in  his  proceedings,  and  if 
the  demand  was  not  regular,  the  plaintiff  was  regular  in 
noticing  his  cause  for  last  April,  and  bringing  it  on  to  trial 

[1]  See  ZoifiM  T.  JSboK,  6  Gow.  394;  ShaUwA  t.  OhanAaiiii^  4  Id.  14 
Okadd^rtim  ▼.  Barkers,  6  Wen.  521 ;  Bowm-d  v.  Jf/Tn^  3S  Wen.  6SS, 


L 


ALBANY,  AUOUST,  1808.  165 

Oogswell  V.  Tanderbergh. 

Bat)  admittiDg  that  in  so  doing  he  had  been  guilty  of  an 
« irregularity,  the  defendant's  appearing  on  the  trial  is  a 
waiver  of  all  advantage  to  which  he  might  otherwise  have 
been  entitled  It  was  decided  last  term,  in  the  case  of 
Brain  v.  RockUdu  and  ShiuerSf{a)  that  if  a  party  appear,  he 
waives  all  irregularity.  Bat  it  has  been  shown  there  was 
not  any ;  and  if  there  was,  the  conduct  of  the  defendant 
has  placed  the  case  in  the  same  situation  as  if  there  was 
not  The  plaintiff  therefore,  is  regular.  Against  this  is 
read  an  affidavit  of  merits ;  on  such  an  affidavit  the  court 
will  not  set  aside  a  regular  verdict.  There'  is  no  irrega- 
larity ;  the  defendant  appeared,(6)  and  has  shown  no  ex- 
2uae  why  he  did  not  defend ;  for  if  his  witness  could  not 
have  been  obtained,  the  court,  on  the  common  affidavit| 
would  have  put  off  the  trial  The  defendant  must  take 
nothing  by  his  motion. 

Motion  denied.(i) 

Lewis,  Ch.  J.  absent 


;  I 


.      .  Cogswell  ogainU  Yandisbbbroh. 

prooeediiigs  huTe  been  regular,  a  mere  affidavit  of  merits  to  not  8iiil^ 
dflot  gitmndto  aet  Uiem  aaide.  In  auch  a  case,  if  there  has  been  a  nil» 
take  on  which  the  Judgment  haa  been  taken,  the  defendant  will  be  relieved 
obIt  on  coats  and  terms* 

WooDWOBTH,  on  the  part  of  the  defendant,  moved  to 
mji  aside  the  default,  and  all  subsequent  proceedings  on 

(^)  a  P.  See  JDdy  r.  WW>er,  2  Oainea'  Rep.  134. 

(jb)  The  rule  as  to  paying  of  costs  seems  to  be,  that  when  a  par'  *  aaka  a 
iifor  of  the  court;  which  is  granted  on  payment  of  costs  fry  hin^  ^  musl 
seek  the  opposite  aide  snd  tender  the  costs  mBkmtar.  PugOe^  t.  Von  Aim^ 
%  John&  Rep.  352.  When  the  application  is  for  a  right,  which  if  dOawtd^ 
and  costs  ordered  to  h^paid  hy  the  oppanie  party,  toey  must  be  demanded 
wHh  a  copy  of  the  rule  annexed.  When  the  application  is  for  a  right,  whici 
bf^hsed;  on  payment  of  costs^  fto,  dy  tte  oMer  jmt^  they  must  be  sooghf 
M  in  th#»  case  in  the  text 
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,  _  ,--■■-  ^. 

two  afiMaTits^  nmd»  bj  th^  defendant'  and'aaodier  peiwii} 
i^mg'thsLi' a  capiat -ad^respondmulum  thie  ^\xi%  Mrab  duly 
isBaed  and  served  in  the  moatfa  of^NcMremher  last ;  thai  ii' 

Febroaifjf^  following,  A&  defendant  oalled  ta  the 
[nSS]    plaiDtifi^  and  «ofiered  to  pay  pait^^the det>&if  ha 

ooaM  have  time  for  the  reaidiie;  that  this*  being 
agreed  to,  the  defendant  paid  800  doUara,  aind  the!pla;intifr 
promised  to  stay  all  proceedings;  th^  d^kidanV«  affidavil 
further  showed  that  be  had  frequently  oalled  oh  the  plain- 
tiff to  settle  the  residue,  but  that  he  wa&  eicheriVom  home, 
or  engaged  in  ccxnpany,  and  had,  notwithstanding  his  agree- 
ment to  stop  the  suit)  gone  dn,  obtained  a  judgnient  by  de- 
fiiult|  and  taken  out  execution;  thatthid  defendant^  relying 
on  the  agreement,  had  not  em[^yed  any  attorney^  and  the 
execution  was  for  more- than  was  due^- credit  not  having 
been  given  the  defendant  for  an  aecotf^t  which  he'  had 
against  the  plalintiff.  Tbe^affidavit^  Wbodivarth  said  in  a4* 
dition  to  its  being  supported  by  th^  .deposition  o£> another 
person,  carried  internal  evidence  of  its  truth.  It  was  not 
natural  to  suppose  that  a  man  should  pay,  after  an  arrest^ 
so  large  a  sum,  on  account  of  the  debt,  under  no  kind  of 
agreement,  but  leave  himself  open  to  an  execution  for  the 
/esidue  the  very  next  moment.  He,  therefore,  hoped  the 
court  would  set: aside  the  whole  proQeediagSi  aa  being  iii 
violation  of  every  principle  of  good  faith. 

Van  Antwerp^  contra,  read  a  long  affidavit  by  the  plain- 
ti£^  denying  the:reosipt  of  thei^oney  oq  aQ»y  /condition, 
1^  swQi^ng.to  the  justness  of  his rexeeotion ;  but  the  d* 
nial  rested  on  his  own  testimony  alone. 

•  Par  Ouruim.  This  is  an  applicatipft  to  set  aside  *  the  juugi 
ment,  and  all  subsequent  proceedings.  The  affidavits  are 
very  lengthy,  and  so  far  aa  they  relate  to  merits,  we  put 
them  totally  out.of  view,  for. pa  that  point, they  cannot  bo 
aaoeived^  the  plajnti^  havings  baeq  perfiMstty  regular,  my 
cording  to  the  rules  of  this  court    Butihe  motion  is  made 
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on  the  further  grouiid  of  surprise.  To  this  effect  the  de* 
fendant  has  sworn,  and  his  testimony  is  corroborated  by 
that  of  another  witness  to  the  saiTie  effect  Oa  the  other 
hand  may  be  opposed  the  positive  denial  of  the  plaintiff 
If  the  weight  of  testimony  be  to  decide,  it  will  be  found 
with  the  defendant  There  has  at  least  been  a  misunder- 
standiog  in  this  business*  The  defendant  thought  be  paid 
his 'money  that  the  suit  might  not  go  on,  and  therefore,  did 
not  make  any  defence.  It  is  evident  some  great 
mistake  has  *been  made ;  the  plaintiff,  however,  is  [*167] 
perfectly  regular,  and  as  each  side  may  have 
thought  himself  right,  the  judgment  and  proceeedings  must 
be  set  aside  on  payment  of  costs,  pleading  issuable,  and 
taking  notice  of  trial  for  the  next  circuit(a) 

Judgment  and  proceedings  set  a  side  on  terms. 

(a)  WlMtiier.regolar  prooeedingt  shall  be  set  wide  on  merits  has,  in  our 
pncUce,  been  vexaia  quegiio.  It  is  oertain  that  the  rale  of  "putting  merits 
tntally  out  of  view"  on  such  an  occasion  was  acknowledged  more  than  onoe 
'jsfare-the  decision  in  the  text»  Sdwarde  adS.  ItKingtry,  GoL  Cas.  124,  and 
eveifc  tntbe  case  of  bail  deshing  to  stand  in-  tiie  place  of  their  principal 
fMumg  adsk  Chrham^  ibid.  LIS.  Sobseqaent  decisions  seemed  to  confirm 
its  strength,  Beehman  t.  Ihmker,  3  Caioes'  Rep.  95,  b^  their  very  ezcep* 
tions;  as  when  in  &vor  of  an  administratrix,  Smith  v.  Nitchie^  Cuines'  Prac. 
Kl,  since  reported  2  Johns.  Cases,  287,  when  from  the  mistake  of  the 
attomej  either  as  to  the  time  of  pleading,  RusmU  t.  BaU,  Oaines'  Prac.  221, 
er.<of  the  tem  in  -  which  the  writ  was  retixmSble,  €hrdinier  v.  Orocher,  3 
Caincs*  Bep.  139,  merits  were  aUowed  to  relax,  and,  if  strongly  made  out, 
to  supersede  the  rule.  Oiks  v.  CkUnea^  3  Caioes'  Rep.  107.  What  it  now 
is.  may  perhaps  be  gailiered,  by  observing  that  where  there  are  merits, 
and  a  trial  has  not  been  lost,  a  regular  default  will  be  set  aside  on  payment 
of  costs.  Jadeaon^  v.  SUkB^  4  John&  Rep.  486.  Jkwaiport  t.  flsms,  6  Johns. 
Rep.  131.  .  Kven  wliere  a  trial  has  been  lost,  and  a  writ  of  inquiry  executed, 
if  from  a  mistake  on  a  doubtful  point,  BemuU  v.  JMUer,  4  Johna  Rep.  486, 
or  in  fiavdr  of  administrators  or  executors,  to  prevent  their  being  charged  df 
honis  propriis;  PhiOips  v.  HatoUy,  6  Johna  Rep.  129.  J^i6m  v  OarUeik,  ibid 
2S7,  itbe  above  nde  as  to  merits  will  not  prevail  In  what  the  merits  consist 
oogbt»  however,  to  be  set  forth  in  the  affidavit  on  whfoh  the  motion  is  made, 
WQkts  V.  Hokhkiu,  6  Johns.  Rep.  360,  or  stated  as  **  being  a  good  and  suhr 
staatial  defence  on  the  merits,  as  advised  by  counsel."  (Jawnon  v.  7Uu9,  i>>id, 
S65.  See  tlie  observations  on  these  words  when  used  in  opposing  a  roV^r' 
Siias^  anftl  p.  161,  n.  (6X  *^<^  the  regard  to  be  had  to  merits  as  laid  down  in 
Gainss'  PMe.  222. 


157  CASKS  IN  THK  SUPRKICB  OOUBT. 


HofAnaii  v.  Smith. 


HomiAN  and  Setok  against  Smitil 

Want  of  fiinds  belonging  to  the  dnwer  excosoB  notice  of  non-payniMit)  m 
well  when  the  bill  ia  accepted,  aa  when  not  A  profeaaional  man,  not 
employed  by  a  party,  ia  a  good  witnoM  againat  him.  If  a  detendant  read 
part  of  an  answer  of  the  plaintiff  to  a  bill  of  dlBoovery,  ^nan,  whether  the 
whole  ia  made  evidence? 

This  was  an  action  by  the  second  endorsee  against  the 
marker  of  a  promissory  note,  dated  the  11th  June,  1796, 
payable  one  year  after  date. 

The  facts  were  briefly  these :  the  note  was  originally 
payable  to  one  Thomas  Cooper,  who  endorsed  it  to  Nicho- 
las Hoffman.  When  it  fell  due,  Smith,  the  maker,  being 
unable  to  take  it  up,  gave  N.  Hoifman  a  bill  of  exchange 
on  William  W.  Burrows,  of  Philadelphia,  for  the  amount, 
which,  when  paid,  was  to  be  in  satisfaction.  In  the  mean 
time,  it  was  agreed  by  all  parties,  that  the  note  should  be 
left  in  the  hands  of  N.  Hoifman,  Cooper  consenting  to  re* 
main  liable,  if  the  bill  of  exchange  was  not  paid.  After 
these  transactions,  N.  Hoffman  being  largely  indebted  to 
the  plaintiffs,  endorsed  the  note  over  to  them  on  account. 
The  bill  of  exchange  was  presented,  and  accepted,  but  not 
paid,  upon  which  the  plaintifib  commenced  the  present  ac- 
tion. The  defendant  plead^  the  general  i^ue,  payment^ 
and  gave  notice  of  special  matter 

At  the  trial,  the  hand-writing  of  the  diffSerent  parties 
being  admitted,  the  pluintifEs  there  rested  their  cause. 

The  defendant  then  read  in  evidence  a  copy  of  a  bill  in 
chancery,  filed  by  himself  against  the  plaintiff,  for  a  dis- 
covery and  injunction,  setting  forth  the  preceding  jQicts, 
and  charging  a  want  of  notice  of  the  non-payment  of  the 
bill  of  exchange,  in  consequence  of  which  he  became  dis- 
eharged,  snd  N.  Hoffman  responsible  to  him  for  the 
amount,  which  he  was  entitled  to  set  off  against  the  note; 
for  being  endorsed  after  due,  it  was  liable  to  all  the  equt* 
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ties  of  the  maker  against  the  endorser.(a)     The  defendant 

also  read  in  evidence  such  part  of  the  answer  of 

the  plaintiffs  to  the  *above  bill,  as  confessed  the     [*158] 

fiiets  above  stated,  and  the  want  of  notioe ;  on 

which  he  rested  his  cause,  and  moved  for  a  nonsuit,  the 

plaintiff  not  having  proved  notice  to  him  of  the  non  pay* 

ment  of  the  bill. 

The  plaintiffs'  counsel  then  proposed  reading  the  residue 
of  the  answer,  which,  on  the  part  of  the  defendant,  was 
objected  to,  but  overruled.  On  its  being  read,  it  appeared 
that  Burrows  had  no  funds  in  his  hands  at  the  time  this 
bill,  with  many  others,  was  drawn,  but  that  he  had  accepted 
them  to  support  the  credit  of  the  defendant,  on  his  engaging 
u>  provide  for  their  due  payment  That  the  defendant  had 
confessed  this,  and  acknowledged  he  knew  the  bill  was 
dishonored,  as  he  had  been  unable  to  furnish  the  means  he 
had  promised.  The  answer  further  stated,  that  Burrows 
(Aid  his  acceptances,  lent  to  the  defendant  till  he  was  totally 
»uined,  in  consequence  of  which  he  became  and  continues 
wholly  insolvent,  having,  however,  large  demands  against 
the  defendant  still  unpaid.  The  plaintiffs  proved  also,  by 
vhe  evidence  of  Mr.  Troup,  who  had  been  professionally 
employed  by  Burrows  against  the  defendant,  that  the  debt 
iue  from  the  defendant  to  Burrows  now  exceeded  20,000 
dollars. 

'  The  judge  charged,  that  the  acceptance  of  the  bill  was 
frima  facie  evidence  of  funds  in  the  bands  of  the  acceptor, 
and  made  it  incumbent  on  the  plaintiffs  to  show  the  want 
of  them,  which,  in  his  opinion,  had  been  done.  That  if 
the  jury  should  concur  with  him,  they  ought  to  find  for  the 
plaintiffs,  but  if  they  thought  the  want  of  funds  not  suffi- 
ciently esta'blishcd,  they  should  find  for  the  defi  ndant. 

The  jury  brought  in  their  verdict  for  the  plaiutiffis. 

{«)  JMb  T.  CUiM^  cited  3  D.  A  &  81.  JShwn  ▼.  Amtu,  ibid.  Aefc  t. 
JMfay,  1  H.  Black.  89,  n.  (a).  Spring  A  Van  Wyck  ▼.  Raihbmi,  1  Johim 
OwwM,  831.  Laumng  ▼.  Ckum  A  T\in  Eyek,  2  Johns.  Rep.  300.  Handrick^ 
V.  Judah,  1  Jcrfms.  Bep.  ai9.    fSi^nnitn  v.  iCw/btn,  2  Cainee'  Bepu  868. 
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r  It  was  now.  submitted  to  the  court,  without  argumenti 
whether  the  defendant  was  not  entitled  to  a  new  trial  on 
the  following  grounds: 

1«  Thsit  after  acoeptanoei  oi  a  bill  of  exchange,  notice  of 
BOB-pa3rment  is  iilwajs  necessarj,  and  the  want  of  it  dis* 
eharges  the  drawer. 

2.  That  the  want  of  funds  could  not,  after  aceeptonoe, 
excuse  the  not  giving  notiee  of  non-payment  ;(a) 
[*159}  and  that  *8uch  want  of  funds  was  not  sufficiently 
proved  in  this  case^  as  the  testimony  of  Mr.  Troup, 
and  that  part  of  the  answer  in  chancery  which  rdated  to 
the  deficiency  of  fnnds,  :were  improperly  received,  and 
ought  to  have  been  6xcluded.(i) 

Thompson,  J.^  delivered  the  opinion  of  the 
[*160}  court.  *The  notice  to  the  drawer  of  non-pay- 
ment^ although  in  general  requisite,  was  not 
nooessary  in  this  case,  because  the  drawer  had  no  effects  in 
the  hands  of  the  drawee,  and,  therefore,  could  receive  no 
injury  from  the  want  of  it  The  reason  for  notice  failings 
the  necessity  of  giving  it  issupereeded.  The  acceptance  by 
the  "drawer  made  no  alteration  in  the  rule.  Notice  of  non- 
payment was  not  necessary  because  of  no  use  to  the  drawer. 
Walwt/n  V.  St  Qmntin,  1  B.  k  R  652.     The  proof  of  th« 


(a)  See  'Biekerdike  v.  Bolenum,  ID.  ft.E.  410,  411,  what  is  said  on  tlik 
point  by  Buller,  J. 

(6)  Where  the  answer  of  either  plaintifT  or  defendant  is  given  in  OTidenoo 
agahiRt  hira,  though  the  party  adducing  it  may  read  only  so  much  as  suitfl 
his  purpose,  yet  the  whole  is  made  testimony,  if  insisted  on  by  the  party 
Sf^nst  whom  it  is  used.  I^mcA  t.  Clarke,  3  8alk.  154.  Earl  of  Bath  y, 
Baiherarct,  5  Mod.  10.  Gilb.  Ev.  61.  But  this  docs  not  extend  to  making 
those  matters  evidence  in  his  fiivor  which  are  stated  in  his  answer  merely  at 
hearsay ;  Hot  v.  I\srrana,  2  Bos.  k  Pull.  542,  nor,  as  it  would  6i'V*m,  to  those 
cases  where  the  answer  does  not  go  to  support  the  issue,  but  merely  to 
establish  a  collateral  point.  Therefore,  where  the  answer  was  introduced  to 
prove:  the  iaoompetence  of  a  witness^  by  showing  he  had  an  annuity  oat  of 
tin.  laadi  in^quc^staon,  tlie  court  refused  to  order  the  whole  to  be  read  S^parim 
Vir  iJlrxuvS  Baa  Abr.  by.  Gwillim,  622.  In  order  to  BDakean  answer  evtt 
ience  thei)^  must  be  produced,  to  evince  there  is  a  Ma  patdma^    Id.  Ibid. 
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W9Mt  of  fimds^  was  ^onolosive ;  it  arose  from  the  repeateii 
eoaftasioQ  of  the  defendant  himself.  Nor  was  there  an  v 
weight  in  thedbjeotioB  to  the  eompetency  of  Mr.  Troup's 
lestimon J,  hi9  information  being  received  in  the  character 
of »  friend,  and  not  in  thai  of  oounsel.  The  waot  of  funds 
IB  the  bands^of  Mr.  Barrows  was  suffioiently  proved,  inde< 
pendent«of  any &ot8»  contained  in  the  plaintiffs'  answer  to 
the  defondaat\i  bill  in  ehanoery«  Wibon  v.  BoHaUi  4  D. 
k  E.  769. 

It  is,  thereibrei  unnecessary  to  say,  whether  the  whole 
answer  ought  to  have  been  received  as  evidence  or  not(a) 

MotioE  denied. 


Hawkins  and  others  against  Bradford. 

Ob  •:nifen«ioi^:if«'feoeipt  giviiB  after  thd  rale  insde,  be  oflTeroil  ia  evidenea 

.  an  .the  peit  of.tht  dofiwidan^  and  omected  to  bj  tlia  pUuotifl;  the  speoial 

matterAnd  facts  ehould  not  be  returaed  to  the  court,  but  the  referees 

chbuM  admit  It  and  mhke  the  report  upon  it,  that  the  partjr  aggrieved 

wmf  hdn^  H  ftiUjr  before  the  -court.     Qnuare^  if'  a  specia]  return  of  fiids 

•.  withoiitAdMiaidabs,  a>wj  mm^mrn^aA  wUhia  Iha  meaning  of  the  role. 

Van  Vechten  moved  for  a  rule  against  the  referees  in 
this  suit,  to  show  cause  why  an  attachment  should  not  issue 

(a)  The  jrnle.dlspeuaing  with  notice  where  there  are  no  funds,  was  intro* 
dnced  for  the  purpose  of  defeating  speculations  on  the  chance  of  an  exone- 
ration in  law,  from  the  want  of  notice,  by  a  set  of  men  who  drew  bills  with« 
cot  hairing  wt^y  funds  to  answer,  them  in  the  hands  of  the  drawee.  That  it 
was  «rer  adoptadhas  bean  a  source  of  frequent  regret,  though  it  has,  b/ 
sgecesslye  dedsioi^  beefi  A1U7  established.  But  any  effects  in  tlie  hands 
of  the  drawee,  at  the  time  of  drawing,  entitle  to  notice,  Orr  v.  MGvnma^  7 
East,  359,  though  the  drawer  be  indebted  to  him  more  than  the  amount  o! 
the  bilL  Biaekhan  -^  Doret^  2  Gamp.  503.  See  Rogers  t.  Stephens.  iX>.  k 
Iktia.  •  1R2te* V. Vadb^  Peake,  268.  DeBerdtv,  Atkinson,  2  H.  Bhiclc. 
aae.-  Cbmey  ▼.  lila.aMis,  I  Bsp.  Rep.  302.  Nkhokon  r.  GouthU,  2  H 
BbM^  608.  Ski^pka  v.  Qkinss,  I  Ksp.  Rep.  3H2.  Denms  v.  Morris,  3  Ksp 
Bepb  158.  Legge  v.  ThotTpe,  2  Camp.  310.  S.  C.  12  Bast,  111.  Robinson  ▼ 
Amei,  20  J.  R.  146.  ^^oa  t.  McMomu^  11  Id.  IRO.  Ormger  y.  Armsiron% 
t  J.  C^'ft.  •  Antb.  N.  P.  55,  n.  fa]. 
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against  them  for  not  making  up  their  report,  or  that  they 
be  oidei*ed  so  to  do.    The  affidavit  on  which  the  application 

was  founded  set  forth  that  at  the  meeting  of  the 
[.^161]     refereen,  *after  the  counsel  of  the  plaintifb  had 

opened  their  case,  and  stated  the  nature  of  their 
demand,  the  counsel  for  the  defendant  presented  a  plea  to 
the  referees  on  receipt  of  which  they  refused  to  hear  any 
testimony  on  the  part  of  the  plaintifis,  and  neither  reported 
any  thing  due  to  them,  nor  did  they  make  any  report  in 
favor  of  the  defendant 


Spencer^  contra,  resisted  the  application,  and  submitted 
U)  the  court  a  special  statement  of  the  matter  in  the  nature 
of  a  report.  The  facts  as  there  stated  were,  that  after  the 
due  assembling  of  the  referees,  &c.,  they  called  on  the 
counsel  of  the  plaintiffs  to  specify  his  clients*  demand, 
which,  excepting  the  question  of  interest,  was  originally 
admitted  by  the  defendant's  counsel  to  amount  to  about 
1,400  dollars,  but  that  there  was  a  defence,  which  would 
supersede  the  necessity  of  proving  the  exact  sum  claimed, 
though  it  might  be  ascertained  by  the  books  and  bills 
before  the  referees;  that  the  defence  was,  payment  of  1,469 
dollars  in  full  satisfaction,  for  proof  of  which  a  receipt  was 
offered  in  evidence,  and  an  acknowledgment,  under  the 
hand  of  the  plaintifts'  attorney,  admitting  certain  things 
which  the  subscribing  witness  would  have  sworn  to,  if 
present.  That  the  plaintiffs  objected  to  the  admission  of 
this  testimony,  but  before  the  question  of  admissibility 
could  be  argued,  the  defendant  produced  the  following 
plea:  "And  now  at  this  day,  that  is  to  say,  on  the  19th 
day  of  July,  1803,  before  George  Hale,  Samuel  Edmonds, 
and  Roswell  Hotchkis,  referees  herein  appointed,  it  being 
the  first  day  and  time  of  their  meeting  hereon  and  upon 
the  matters  referred  to  them  in  the  above  cause,  comes  the 
said  John,  by  Erastus  Boot,  his  counsel,  and  says  that  the 
said  Joseph,  &c.,  ought  not  further  to  maintain  their  said 
actitm  against  him  the  said  John,  because  he  says,  thai 
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after  the  14th  day  of  May  last  past,  from  which  day,  diry 
was  given  to  the  said  referees  to  make  their  report  until 
the  firat  Monday  in  August  next,  before  the  justices  of  the 
aapreme  court,  &c,  at  the  city-hall  of  the  city  of  Albany 
aforesaid,  the  aforesaid  action  was  continued,  to  wit,  on  the 
28th  day  of  May,  in  the  year  aforesaid,  at  the  city  of 
Albany,  in  the  county  of  Albany  aforesaid,  the  said  John 
did  pay  to  the  said  Joseph,  &c.,  the  sum  of  one 
^thousand  four  hundred  and  sixty*nine  dollas  in  [*162] 
fiill  satis&ction,  and  discharge  of  all  and  singular 
the  matters  and  things,  and  the  sums  of  money  due  to  the 
said  plaintif&y^  and  for  the  recovery  whereof  this  aforesaid 
action  hath  been  brought  and  prosecuted,  and  which  said 
sum  of  one  thousand  four  hundred  and  sixty-nine  dollars 
was  then  and  there  accepted,  taken  and  received  by  the 
above  plainiifl^  in  full  satisfaction  and  discharge  of  all  and 
singular  the  matters  and  things,  and  of  the  sums  of  money 
due  to  thej3i,.and  for  the  recovery  whereof  this  aforesaid 
action  hatli  ^een  brought  and  pn)secuted,  and  this,  &c., 
wherefore,''  &c.  That  thereon  the  referees  adjourned  the 
further  hearing,  and  returned  the  said  plea. 

This  wa0;a  report;  it  was  all  the  referees  could  do,  as 
they  could  not  undertake  to  decide  whether  the  plea  was 
good  or  not,  that  being  fnatter  of  law. 

Per  Cktriam.  The  motion  is  that  the  referees  be  ordered 
to  make  a  r^port^  they  having,  instead  of  that,  made  a 
special  return  of  all  the  facte,  to  which  they  have  annexed 
the  plea  of  the  defendant,  offered  to  them  at  the  hearing. 
The  application  must  be  granted ;  therefore,  let  the  rule  b^ 
that  the  referees  report  by  the  first  day  of  next  term.(a) 

Kknt,  J.,  observed,  that  the  bench  were  of  opinion  the 
referees  should,  in  making  up  their  report^  allow  the  receipt, 
if  they  believed  it  genuine,  and  to  have  been  fairly  obtained, 

(•)  Attaohmeni  In  the  proper  oouree  to  compel  a  report,  where  refereet 
nftMe  to  make  one.    t1iomf$on  and  oiherr  r.  Furkgr,  9  Johns.  Rep.  260. 
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in  order  that  the  plaiatifi^  on  wbose  affidaiftt  the  applkfltiDll 
was  made,  mrght,  if  he  thought  himself  ag^ie^ed,  or  than 
it  was  improper  to  allow  a  receipt  given  Bfter>th6  rale  td 
refer,  apply  to  the  court  to  set  aside  tbd  leport  on  tdMt 
ground,  at  which  time  the  qaestion  migbt^iDb  icdiy  ar. 
gued.[l] 


The  Court  desired  that  all^  cases  siibmitted  to 
them  without  ai^ument  should  be  so  endorosd|  becaos^ 
they  might  otherwise  be  laid  aside  nndertaBidaa^tinitiaii 
argument  would  take  place.  ^ 


Jackson,  on  the  demise  of  Le  Boy  aiid  odi^rsy  o^ttiiQil 

Sternbsrgh.  ' 

Though  there  has  been  evidence  on  both  lidea,  a  new  trial  will  be  granted 
if  it  appear  that  justice  has  not  been  done. 

This  was  an  action  of  ejectment,  brought  fbt  the  reeo^ 

very  of  lands  situated  in  Scoh)Eurie/in  a  'patent 

[*168]     granted  *to  My ndert  S^huykr  and  others, '  trieii 

at  the  Scobarie  circuit,  on  the  SOth  df -May,  1802, 

before  Mr,  Justice  Thompson. 

On  the  trial  it  was  adhiitted  bjr  both  parties,  that  the 
title  to  the  premises  in  question  was  once  yested^' in  '  Bip 
Van  Dam ;  and  that  it  was  included  within  the  eq[uaii  one 
seventh  piart  of  the  said  patent,  which  fdl- to  ther^  share  of 
Vtin  Dam,  who  was  one  of  the  patentees.' 

Also  that  the  title  of  Van  Dam  to  the  whole  of  the  equal 
and  undivided  one  seventh  part  of  the  said  patent,  which 
included  the  premises  m 'question,  was  legally  conveyed  by 
him  to  Johannes'  Sehk^ifbr,  iHeinrick  •  S^haeflbr,  '^T^iiis 
Bviart,  and  Henricfc!  Viin' Vaikenbergh. 


, .••t   I  i, 


[1]  Se^'Code  of  Prooedure^  mq  21t. 
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The  plaintiflk  gave  in  evidence  a  deed  from  them  to  Jonaii 
Le  Boy,  dated  Janaary,  1780-^1,  releasing  ^'all  the  one 
fiill  and  equal  seventh  part  of  all  the  undivided  landa 
between  Sooharie  river  and  the  hills^  from  Fox's  creek  to  a 
place  where  two  rivnlets  or  runs  of  water  come  in  one,  and 
&11  or  run  in  Scoharie  river,  by  north  of  Garlickt  Town.^ 
After  this,  was  adduced  the  will  of  Jonas  Le  Boy,  made  in 
January,  1749-^,  by  which  he  devised  the  one  half  of  the 
lands  owned  by  him  in  Sooharie^  to  Levinus  Le  Boy,  and 
the  other  half  to  David  Le  Boy,  after  the  death  of  Mar]% 
his  wife  It  was  then  proved  that  David  died,  leaving  an 
only  son,  named  William,  one  of  the  lessors  of  the  plaintif!^ 
in  behalf  of  whom,  Adam  B.  Vroman  farther  testified  that, 
about  fourteen  years  since,  the  defendant  himself  showed 
the  comers  of  the  lot  called  No.  166,  and  its  boundaries, 
which  included  the  premises  in  question,  and  said  it  was 
La  Hoy's  lot  That  one  of ; the  lessore,  Levinus  Le  Boy, 
about  the  same  time,  requested  the  witness  to  take  charge 
of  this  lot,  and  see  that  there  was  no  waste  of  timber. 
That  it  had  always  been  called  Le  Boy's  lot  That  it  had 
never  been  cleared  or  fenced  till  about  four  or  five  years 
since. 

Peter  B^vker  deposed,  that  Le  Boy's  lot  lay  north  of 
Fox's  creek  and  south  of  Qrab's  hill,  between  the  hills  ami 
Scoharie  creek,  but  he  did  not  know  whether  lot 
No.  156,  *lay  on  the  hills  or  not.  It  was  proved  [*164] 
by  three  witnesses  that  the  defendant  had  sworn,. 
l)^re  a  magistrate,,  on  .a  certain  occasion,  that. he  had  beei^ 
in  possession  of  the  premises  eight  or  nine  years,  that  he 
held  the  west  end  of  the  lot  under  one  Henry  Lawyer,  and 
the  east  end  he  claimed  in  his  own  right,  amounting,  to 
about  fifteen  or  nineteen  acres,  and  also  that  the  defendant 
said  it  had.  once  been  Le  Boy's  lot    < , 

Thomas  Machin,  a  surveyor,  swore,  that  in  June,  1801, 
1)0  auirveyed  lot  156,  at.  the.  request  of  ope  of  the  lessoin^i 
and  that,  according  to  his  survey,  the  premises  ^ere  in^* 
duded  in  that  lot 


w 
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On  the  part  of  the  defendant  it  was  contended,  that  the 
premises  in  question  lay  on  the  hilla,  and  were  not  included 
in  the  boundaries  above  mentioned,  to  prove  which  several 
witnesses  were  examined. 

Nicholas  Sternbergh  swore  he  was  seventy-nine  years 
old,  and  was  brought  up  near  the  premises ;  that  forty  or 
fifty  years  ago  Jonas  Le  Boy,  under  whom  the  lessors  of 
the  plaintiff  derived  their  title,  showed  him  the  bounds  of 
the  land  above  described ;  that  he,  the  witness,  was  well 
acquainted  with  the  premises  in  dispute,  and  knew  they  do 
not  lay  within  those  bounds,  and  Jonas  Le  Boy  had  told 
the  witness,  that  his  (Le  Boy's)  deed  did  not  cover  the 
premises;  that  he  was  easterly  to  the  hills  only. 

Peter  Mann,  a  surveyor,  deposed  that  he  run  out  lot  166. 
and  the  premises  were  not  included  in  it. 

Nicholas  Sternbergh  and  David  Sternbergh  deposed, 
that  they  were  acquainted  with  the  premises  in  question^ 
and  that  they  are  situated  upon  what  are  commonly  called 
the  hills,  and  are  not  included  in  the  bounds  of  Jonas  Le 
Boy's  deed.  One  witness  swore  that  the  defendant  had 
from  time  to  time,  for  forty  or  fifty  years  past,  cut  wood 
for  fire  and  fences  on  the  premises;  and  another  witness  tes* 
tified  that  the  defendant  had  cleared  and  cultivated  the 
premises  for  about  twenty  years  last  past. 

On  this  evidence  the  jury  found  for  the  plaintiff. 

Tiffany  moved  to  set  aside  the  verdict  as  contrary  to  law, 
evidence,  and  the  sense  of  the  court,  and  to  grant  a  new 
trial. 

Oibhardj  contra. 


[♦165,  166]       *Thompson,  J.  delivered  theopinion  of  the 

court  The  plaintiff  deduced  a  title  to  a  oer- 
tain  piece  or  tract  of  land,  lying  in  Schuyler's  patent,  and 
which  was  known  and  distinguished  by  lot  No.  166,  and 
bounded  as  follows :  '*  Att  Ae  one  ftiU  and  equal  seventh  pari 


ALBANY,  AUGUST,  1803.  Ig^J 


Jackson  v.  Stcmberg^h. 

^f  aU  the  undivided  JaruLs  bettoeen  Scoharie  river  and-  the  htlb^ 
fi  ^n  fWs  creek  to  a  place  where  two  rivulets  or  runs  of  uxiter 
cai\A  in  one^  arid  fall  or  run  in  Scoliarie  river ^  by  north  of  OoT' 
hch  Ibtvn.^  The  only  inquiry  on  the  trial  was,  whether  the 
prenA\^s  in  question  were  comprised  within  the  boundaries 
above  visentioned. 

The  jvry  found  a  verdict  for  the  plaintiff,  and  applica- 
tion is  n\^,r  made  for  a  new  trial. 

The  desL/^'ption  of  the  premises  to  which  the  plaintiff  de- 
duced a  titlf,.  ?s  vague  and  uncertain ;  they  are  described  as 
lying  "  betwe^K  .Shoharie  riuer  and  the  hills^  from  Fox^s  creek 
to  a  place  where  \vo  rivuletif  or  runs  of  water  come  in  one^  avd 
fall  or  run  in  ^'>harie  river,  by  north  yf  OarlidlU  Toum.** 
This  uncertainty  \ny  account,  in  some  measure,  for  the  dif- 
ferent results  in  thev.i'rveys  made  by  the  opposite  parties,  and 
for  the  contradiction  \7hich  appears  in  the  testimony.  The 
plaintiff's  eastern  bvwidary  appears  to  be  the  hills;  and 
the  inquiry  was,  when.*  is  the  dividing  line  between  the 
flats  and  the  hills  ?  TK  i<»timony  on  the  part  of  the  plain- 
tiff, except  that  of  Ada^\  3,  Yroman,  is  principally  as  to 
general  reputation,  that  thui  W4i&  called  Lc  Boy's,  lot  •  ^Ir. 
Vroman,  howevet,  swertrsJj'Xbnt  the  defendant  showed  hitn 
the  corners  of  lot  158,  and  tlo  boundaries,  and.  he,  the  wit- 
ness,  said,  they  included  the  pi:emises  in  question.  ...Pjutl^e 
part  of  the  defendant,  Nicholas  Sternbergh  swore,  that  the 
plaintiffs'  ancestor,  under  whom  they  claimed  as 
much  as  forty  or  fifty  years  since,  *pointed  out  to  [*167] 
him  his  boundaries,  and  that  they  did  not  include 
the  premises ;  that  he  was  born  and  brought  up  in  that 
neighborhood,  and  had  always  been  well  acquainted  with 
the  premises ;  that  Jonas  Leroy,  the  ancestor  of  the  plain- 
tiff, expressly  declared  to  him,  when  he  was  pointing  out 
his  boundaries,  that  his  deed  did  not  cover  that  land,  which 
is  now  in  dispute.  It  appeared  also  from  the  testimony  of 
two  other  wit  lesses  that  the  lands  in  dispute  lay  on  what 
always  has  been  called  the  hills,  and  that  the  defendant 
has  occasionally  cut  timber  on  the  premises,  for  forty  ^r 
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fifty  years  past.  The  testimony  is.c9rtaUly.yery.  eontra? 
dictory,  but  none  of  the, witnesses. appear  to.  have  been  im* 
peached.  Their  .testimony,  however,  may  make  a  very  dif- 
ferent impression  when  put  on  paper,  &om  what  it  would  .to 
hear  them  examined*.  Judging  only  from  the  case,  th^  weight 
of  evidence  is  with  the  defendant  And  although  this  of 
itself  is  not  a  sufficient  ground  for  granting  a,  new  trial  in 
all  cases,  yet  from  the  whole  that  appears,  there  is  well 
founded  reason  to  believe  justice  ha& not. been  done;  and 
that  another  examination  of  the  cause  ought  to  be  inadQ 
before  the  possession  is  changed;  we: are  therefore,  of  opin- 
ion, that  a  new  trial  ought  to  be. granted. on  .payaxlentof^ 
costs. 

New  trial  graated.(a) 


ITa  trespaaa  be  oommitted  in  a  town^  wbiob  before  action  brought  is  8vbdt> 
vided,  th^  trespau  ma^  be  laid  aa  in  the  original  township.  A  snrwjor 
acting  under  an  appointment  by^an  attorney,  may  .  testify,  withoat  pro* 
ducin^  the  power.  An  agent  who  has  promised  to  refund  money,  receir- 
ed  on  account  of  his  principal  in  case  a  verdict  pass  against  him  in  any 
particuhu-  suit,  is  a  good  witness  in  tliat  TcTy  eaoae. 


This  was  an  action  oi' tr^pA^  quare ^Jmimtm  /regit^  tried 
at  the  May  ciicuit  f  »r  the  county  of  Saratoga,  in  the  year 
1803,  before  Mr;  Justice  Kent  The  only  questions  raised 
for  the  determination  of  the  court  were,  * 

1.  Whether^  if  a  trespass  be  committed  in  a  part  of  a 
towiij  which)  by  n  division  m:ide  before  the  commencement 
of  the  action,  is  annexed  to  another  towoship,  the  plaintiff 
can  declare  as  for  a  trespass  committed  in  the  township 
where  the  locus tii  fe«a  was  originally  situated? 

2.  Whether  a  surveyor,  acting  under  the  authority  of  •- 
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(a)  See  ante^  p.  lft»  n.  (a)^ 
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peraoii.  apppi(ited  hf^  virtue  of  ae  pb\tet  of '^ab8tiiatioD*in4r 
letter  of  attorney,  ought  to  be udmitted'to:  testify  to  the 
hcu  of  each  Kirvey,  witbobt  showing  the  letter  of  attorney, 
though  it  was  acknowledged  to  exist? 

*8.  Whether  an  agent,  having  received  several     [*168] 
sams  of  money  on  account  of  trespasses  alleged  to 
have  been  oommitted  on  the  lands  of  his  principal,  and 
which  he  promised  tiK  fefimd- if  be  did  not  recover  in  the 
present  action,  was  a  competent  witness. 
'  The  fourth  was  merely  as  to  the  weight  of  testimony: 

Livingston,  J.  delivered  the  opinion  of  the  court  1.  The 
trespass  havingi beep  <xnamitted  in  1797,  at.  a  place  thta 
within  thciiciwiiTofSavfttogtty  the  platzltiff  b^  a  right  tO  al< 
lege  it  yf^»  done  ini  that^town^  acooiding  to  the  truth  of  the* 
ease,  without  reg^ird  to  its  subsequent  division.  The  judg^ 
therefore^  properly  joverruled  this  objection. 

2.  It  was  not  neee8sa?y  loproduce  the  plaintiff's  letter  o#> 
attorney  4»  BeriiiJi  Palmer.  •  The  object  of  Bald^in^s'testi" 
mony <. was -tO's)K>w'th«^t- Jacobs  lived  on«i  lot  of  the  plain- 
tifTs^and  acknewtl^dged  hid  right*' that  it  wasibefti  regard-^ 
ad  as  the!phiintiff''s,>  taken  careof  as  his^  and  possessed  un- 
der himt;  whether  this' bad  been  done  under  a  po^er  6r  not^- 
was  iiDiBateriaK '  «TUe 'ownership  and  possession  of;  «r  uii<- 
der  him  were  tiie  importaat  fiiots  to  be  esUiblisbed,  •''■ 
.  S.  Bertah'  Fkihudr  was-  a  competent  witness^  ((»)  notwith- 
BtaodiitgUieragreemetit  he  may 'have  made  to  refiiad  Ch^ 
moneys  he  had  received  from  other  trespassers,  in  case  the 
plaintiff  faiiod  in  t^iis  Huit.    Such  moneys  must  have  been 
received  for  the  plaia tiff;-  aiid  he  only,  and  not-  the  witiiess, 
would«beaffeGtedi  by  ii«K'ii  refunding.  ' 

4:  If  the  jiiry  believed  the  plaintiff's  witnesses,  and  we 


,  (a)  Tbe'Wilide».«iki%o^itftU3r.lMUe  to^both  pitrtlM;  tO'the  plaintifl;  4q 
^fB,  raoov^rji  fyr  inpneyireoeivcd  to  his  use;  on  the  other  Iiand.  to  the  tre»> 
paasen  in  the  aune  form  of  HCtioii,  if  tlie  verdict  was  against  him  See  Jft^ 
wW  ▼.  ffatteUf  3  Caitid^'  Ttep:  84,  n. 

]i«w  Yorii  Oode  of  Pruoedare,  sees.  398,  399. . 


^.      ^       •  ^'»    i^    ■ 
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to  presume  tbey  did,  the  verdiot  is  not  against  evideno# 
and  ought  not  to  be  disturbed. 

Judgment  for  the  plaintiff. 


Pbtptinoal,  qxd  tarn,  against  Brown, 

In  a  ^  iam  aotion  under  the  statute  of  usury  brotig^ht  after  lapse  of  a  jear, 
to  reoover  the  excess  of  interest  paid,  the  borrower  is,  after  haring  dis- 
charged the  principal  n  good  witness. 

This  was  an  action  of  debt,  under  the  statute  for  pre- 
Tenting  usury,  brought  in  the  oommon  pleas  for  the  ooun* 
ty  of  Oneida,  to  recover  the  excess  of  interest  paid  over 
and  above  the  legal  rate  allowed. 

The  facts  were,  that  one  Joseph  Loomis  borrowed  a  sum 
of  money  from  the  defendant,  and  by  way  of  security  as- 
signed to  him  a  lease  as  a  pledge,  accompanied  by  a  pro-: 
missory  note  (intended  to  operate  as  a  bill  of  sale) 
[*169]  *for  a  horse  and  a  cow.  On  repayment,  the  as-' 
signment  and  note  were,  by  an  agreement  oxe«» 
cuted  by  both  parties,  to  be  void.  They  were,  therefore,' 
on  the  loan  being  returned,  given  up,  and  the  agreement 
cancelled  by  tearing  off  the  names  and  seals  affixed.  / 

The  year  limited  by  the  act  (1  Rev.  Laws  of  N.  Y.  57, 
82,)  for  the  party  paying  to  bring  his  action  having  elapsed, 
the  suit  was  by  a  third  person. 

To  prove  the  usurious  contract,  and  payment,  Loomis, 
the  borrower  was  called  on  the  part  of  the  plaintiff:  he  wa^ 
objected  to  by  the  defendant's  counsel  as  incompetent,  and/ 
his  testimony  being  deemed  inadmissible,  the  defendant 
obtained  a  verdict. 

For  thus  excluding  the  evidence  of  Loomis,  .he  plaintiff 
tendered  a  bill  of  exceptions,  on  which  the  proceedings' 
were  brought  up,  and  the  question  now  was  on  the'compe-' 
lency  of  Loomis  the  borrower. 
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OoH  for  the  plaintiff.  The  only  question  for  the  court 
to  determine  is,  whether,  after  a  man  has  fairly  discharged, 
to  its  utmost  extent,  a  usurious  contract,  by  payment  botfc 
of  principal  and  interest,  he  shall  not»  in  an  action  given  by 
the  statute  to  a  third  person,  be  competent  to  prove  the 
usury.  It  is  to  be  observed  he  can  have  no  species  of  in- 
terest ;  the  money  is  paid ;  the  debt,  therefore,  cannot  be 
avoided,  nor  is  he  interested  in  the  event  of  the  suit,  for  as 
it  is  brought  by  another  person,  it  can  be  only  to  the  ad- 
vantage of  him,  and  those  for  whom  he  proceeds,  that  it 
can  enure.  This  point  is  settled  in  the  case  of  Abraina  v. 
Bunn^  4  Burr.  2261,  so  far  as  it  is  an  authority  in  this  court 
The  objection  that  a  witness  shall  not  be  permitted  to  tes- 
tify any  thing  which  may  invalidate  an  instrument  to 
which  he  has  subscribed  his  name  has,  by  later  decisions, 
been  restrained  to  negotiable  paper  alone.  Baker  v.  Bent, 
8  D.  &  E.  27,  overruling  in  that  respect  the  judgment  of 
Walton  V.  Shelly^  1 D  &  £.  296.  Therefore,  the  present  case 
is  clearly  out  of  any  of  those  reasonings  on  policy,  &a  be- 
cause the  instruments  were  not  negotiable,  and  were  sati^ 
fied.  Indeed  how  fiir  they  ought  under  any  circumstance 
to  prevail  may  be  a  question  since  the  determina- 
tion in  *Jordaine  v.  Lashbroke  and  another^  7  D*  &  [*170] 
E.  601.(a)  If  the  question  be  open  in  this  court,  it 
may  be,  with  gre^t  justice,  contended,  that  the  case  of  Wah 
ton  V.  Shdly  is  an  euroachment  upon  the  landmarks  of  evi- 
dence, but  howsoever  that  may  be,  the  present  is  a  very 
different  question,  for  it  does  not  go  to  the  ivalidating  any 
instrument^  the  money  on  those  given  having  been  paid, 
and  the  whole  coming  within  the  authority  of  Abrama  v. 
Bunn, 

Breesj  contra,  Public  policy  requCres  that  no  person  who 

(«)  The  dednon  there  was,  that  the  payee  of  a  bill  of  exchange  may,  is 
an  actioo  by  an  endonee  against  the  acceptor,  prore  (he  biU  "  void  in  ili 
sreatioD."  Qum^  wbetber  thia  dtatinction  be  not  perfectly  aoiind ;  for  Hm 
ffvHitrusK  rsmaina?    Robmton  v.  Blonde  3  Boir.  1077. 
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Ha0  signed  an  instriifxietit-«h«H  be,  in c'ttByrfoaiise,'  iidimited 
as  a  witness  U>  invalidaite  it*;  beeausfttio  mav  duill  be  at 
low>ed  to  testify  against  his  own  aclj  ^Bj  vthis'  iroiy  i4XMnt^ 
m  an  aQtion>l>y  the  ^  assignees  o£  a  coPtiEcated  honknipt  to 
recover  back' the  amount  of  a^note  givenona  usarious  con- 
sideration,  the  bankrupt  was,  in  Jaljjr  temfi,.  1802,  held  an 
inconapetent  witness  to  prove  tbeitnsut-y;  ^  fle-waa  there 
dearly  disint^ested ;.  his  property : was;  assigned  to.  his  asf 
signees,  and  had  they  reeovvred,  the^afnouot  oftho*  verdict 
Would  have  gone  to  his  creditors^..  The  case  in^  Burrows 
applies  to  transactions  where  a  written  secuiity  is  notgiven : 
there^the  borrower  may  be  a  witness  ;  ^i^  to Jkbe  same  el^ 
feet  is  2  Hawk  33ft;  3  Woodd;398i  But  where  theeontract 
i»  by  writings  no^one  whose  name  is  upon  it  can  be  J^eceiv- 
ed.  WaUan  v.  Shdfy,  1  D.  &  E.  299J  S  Hawk.  387.  3 
Woodd.  803«  The  point,  therefore^  upoarthe  authoirity  of 
£^rd  Man^idd^  may  be  considered  to  betttrest^  The  dis- 
tinctions since  takea  ore  subsequent «io  the  fevolutiott,  and, 
therefore,  not  binding  here.  In  them-it  is  alarto  be  ob- 
aevved  that  the  judges  are  £ir  from  being  .consistent)  Bul^ 
ler,  3  D.  &  E.  36^  restrains  their  adra;tssibility<  to  cases  of 
negotiable  paper  y  Lord  Kenyan^  7  D.  AB^'isfor  vneceiving 
in  all  cases  the  testimony  of  witnesses  whe  havie  no.  direct 
interest;  J^ikkwrat^  J.  howevery  totally  dissenting.  It  ia 
true  the  reasoning  from  policy  may  have  been  stronger  in 
the  case  of  negotiable  paper,  but  ad  tke^lawnowistaaday  and 
liie  assignment  of  choses  in  action  c(^ttstantly  practieed,  the 
principle  has  of  late  been  mueh  narro^^^ed. :  ■.  If  a 
[*171}  written  contract .  ^(not  negotiaihle)  be  ^assigned,  the 
A  assignee^  ^'may  snein^  the<. name  of  the  original 

claimant,  and  such  original  claimant,  shall  not  be  permitted 
(at  law)  to  undo  his  own  transfer,  or  to  obstruct  the  sail 
of  the  plaintiflF."^    2  V^iodd.  388.  , 


Oold,  in  reply,  was  stopped  by  the  court 


Per  Curiam.    We  are  unanrmous' that  the  judj;ment  of 


^  "■  /•  iLBiarr,i  Atiousr,  isoa.  i7?i 


JtuMOn  If.  Chamberlin. 


Ihe  coi^rt  below  be««ver8ed.  This  case  does  not  come 
within  any  of  those  cited  in  favor  of  the  'defendant.  The 
|mper  hef^^isiiolt  only  satisfied  but  destroyed.  The  aotiot 
is  not  to  annul  the  security,  or  take  away  a  fair  considera- 
tion from  the  defendant.  There  is  no  question  of  interest. 
For  that,  to  render  a  witness  incompetent,  it  has  before 
been  settled,  that  the  interest  must  be  in  ^  event  cf  the 
ntiL  Bydiiis  det^moitialioo-fieither  public  policy,  nor  the 
in^eresil of 'theiilrtta)d88,t(saA'%e- affected;  he,  therefore,  was 
fully  competent 

Judgment  reversed. 


Jackson^  on  the  demise  of  Williams  and  others  against 

Ghambeklik  and  others. 


li^UHuHlf  l««isl»  *  motion  M  in  cMd  of  nbnsoit  for  n«^t  going  to  trial, 
if  tie  intifllB  on 'hit  having  boon  unable  to  trj  bis  cause,  and  othen  have 
beeo  heard,  he  must  show  that  they  were  older  issuea 

BUSSEL  moved  for  judgment  as  in  case  of  nonsuit,  for 
not  proceeding  to  trial.  The  affidavit  stated,  that  issue  was 
joined  previous  to  June,  1802. 

' '  Fan  T^feAe^V  read  ati  affidavit,  setting  forth  that  thirty- 
five  ea6e^  were  on  the-tsalendar,  of  which  only  thirteen  were 
tried,  but  frorathfe  length  of  those,  and  the  criminal  busi- 
ng before  th^coU^t^  the  present  action  could  not  be  heard. 

Per  Ourtam.  As  many  causes  were  tried,  it  is  incum- 
l)6nt'ontke  plaintiff  to  show  that  those  issues  were  oldtT 
than  bia*'  Let  ihe  defendant  take  the  effects  of  his  motion, 
firilesB  'tbe-  plaintiff*  stipulate  and  pay  costs.(a) 

Motion  granted,  ntsL   . 
' '  Lewis,'  Ch.  J.  'absent 

{a)  See  M'Vtdfit^  v.  Alden,  ants,  68 ;   Weed  v.  EOis,  ante,  116 ;  Jadcmm  r 
'^aMli<9  O^lies^lbtr.  m\  B^kv,  ntylor,  10  Wen.  692. 
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Deas  against  SmTH,  President  of  the  Cola'mbian  iLsuranoe 

Company. 

If  a  witness  has  been  in  tlie  power  of  a  plaintiflE|  he  must  show  endeavori  fee 

obtain  his  testimony,  or  he  will  not  be  allowed  to  urge  the  want  of  it  for 

not  going  to  trial 
Counter  affidavits  to  those  in  opposition  to  a  motionf  not  admissible. 
If  a  suit  be  called  and  passed,  the  reasons  why  should  be  made  appear  bjr 

the  counsel  in  the  cause. 
[f  offers  of  compromise  have  beep  made  to  the  plaintiff,  and  refused,  on  a 

motion  for  nonsuit,  the  court  will  not  order  them  to  be  imposed,  w 

mmb. 

Issue  had  been  joined  in  this  cause,  in  1800,  and  two 
commissions  had  been  sued  out ;  one  had  been  returned, 
but  a  long  time  having  elapsed,  the  defendant  gave  notice, 
for  the  last  term,  that  he  would  then  move  for  judgment 
as  in  case  of  nonsuit.  On  the  motion  being  brought 
[*172]  on,  the  plaintiff  ^stipulated  to  try,  at  the  next  sit- 
tings, or  circuit  court,  reserving  to  himself  the 
right  of  applying  to  the  court  for  a  renewal  of  the  stipula- 
tion, in  case  the  other  commission,  then  pending,  should 
not  be  returned. 


Benson  now  renewed  the  application  for  judgment,  on  an 
affidavit,  stating,  that  a  few  days  after  the  above  stipulation 
was  entered  into,  the  commission  to  which  it  alludes  arriv- 
rd,  and  that  the  cause  had  been  duly  noticed  for  the  last 
sittings,  but  had  not  been  brought  on 

Woods^  contra,  read  an  affidavit  by  the  parties,  on  ac- 
count of  whom  the  plaintiff  had  effected  the  policy  of  insu« 
ranee,  on  which  the  present  action  was  brought,  stating  the 
loss,  exhibition  of  proofs,  application  for  payment,  refusal 
to  pay,  commencement  of  suits,  suing  out  of  commissions, 
and  their  return.  That  the  interest  was  not  fully  proved 
by  the  witu&iscs  examined  under  the  last  commissioni  as 
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diey  were  privy  only  to  the  lading  of  what  was  purchased 
by  one  of  the  witnesses,  and  covered  by  a  former  policy, 
but  knew  nothing  of  the  residue ;  that  the  cause  was,  never* 
thelessy  noticed  for  trial,  under  an  idea  of  proving  interest 
in  sundry  other  articles  of  the  cargo  by  one  York  Wilson, 
who,  though  a  seafearing  man,  the  deponent  believed  to  be 
permanently  ]*esident  in  New  York,  as  he  had  lived  there 
for  twelve  months  uninterruptedly,  but  had  lately  gone  to 
the  East  Indies;  the  deponent  first  learnt  this  circumstance 
during  the  time  of  the  last  sittings,  and  his  witness  was  not 
expected  to  return  before  the  ensuing  winter ;  that  being 
advised  the  testimony  of  Wilson  was  material,  the  defend- 
ant did  not  proceed  to  trial.  But  that  lie  was  advised,  and 
believed,  one  William  Robinson,  shortly  expected  here, 
was  a  material  witness  for  him,  and  that  he  believed  he 
should  be  able  to  obtain  Robinson's  attendance  at  the  next 
sittings  in  New  York,  or  the  circuit  thereafter;  that,  as  the 
deponent  was  informed,  and  believed,  the  ground  of  de- 
fence insisted  on  by  the  defendant,  was  the  want  of  interest 
in  the  assured,  and  that  the  deponent  understood,  and 
believed,  the  defendant,  or  some  person  in  his  behalf,  of 
fered  to  return  the  premium,  and  pay  costs  which  offer  tb  j 
deponent  refused  to  accept.  That  the  deponent  was  in- 
formed,  and  believed,  the  cause  was  one  of  the 
^oldest  on  the  calendar,  but  was,  when  called  in  [*178J 
its  order,  passed,  for  the  accommodation  of  the  de- 
fendant ;  that  the  deponent  would  have  proceeded  to  trial, 
but  for  a  notice  to  produce  certain  papers,  which  he  was 
not  prepared  to  do.  These  reasons.  Woods  argued,  were 
ftufficient  to  prevent  the  object  of  the  motion ;  at  least,  if  a 
nonsuit  was  ordered,  it  would  be  on  condition  of  the  de« 
fendant'a  abiding  by  his  own  proposal,  and  paying  what 
iras  acknowledged  to  be  due,  the  premium  and  costs  of 
soil 

Benson  offered  a  counter  affidavit  (o  show  that  York 
Wilson  waA  a  slave,  and  therefore  the  want  of  his  testimo 
Vol.  L  80 
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ny  could  never  have  prevented  the  cause  from  being  heard^ 
because,  hud  he  been,  present,  his  evidence  could  not  have 
been  received. 


\ 


Woods  contended,  that  counter  affidavits  were  inadmis^ 
siblcj  because,  in  the  first  place,  a  copy  bad  never  been  fiiT^ 
niahed,  and,  in  the  next  place,  the  practice  was  to  exclude 
them,  it  being  incumbent  on  the  -  party  moving,  toau|^)ort 
his  application  on  his  origiiial  depositions. 

Benson  acknowledged  the  general  proposition,  but  dis- 
tinguished  the  present  case  by  this  circumstance ;  that  the 
counter  affidavit  was  not  to  support  the  motioUi  but  to  con* 
tradict  a  collateral  and  independent  fact,  asserted  by  the 
plaintiff;  and,  as  to  not  being  furnished  with  a  copy,  the 
plaintiff  had  not  given  a  copy  of  his. 

Woods,    Copies  of  affidavits  in  exculpation  are  never 

*     _  'I  ■■■■•■  ■, 

afforded ;  those  to  charge  or  demand  are. 

Psr  Ouriam.  The  application  is  for  judgment  as  in  case 
of  nonsuit ;  this  is  opposed  by  a  deposition  read  by  the 
plaintiff,  disclosing  facts,  to  rebut  which,  the  defendant 
offers  a  counter  affidavit  :(d)  a  question  is  made  whether  it 
cjm  be  received.     On  examining  into  the  point,  the  court 

(a)  Counier  affidavits  are  those  in  oppontiua  to  an  affidr.?it  read ;  supplo: 
mentary  affidavits  are  those  in  addition :  the  former  are  always  received  by 
way  of  defence  to  an  application,  except  ns  against  merits  sworn  to,  on  mo- 
▼iDK  U^  9et4Miide  an  inquest ;  {Phittiju  v.  Blagg$,  3  Johns  Rep.'  141,)  Init 
even  then  to  rebut  an  excuse  for  not  Dottcing  for  the  first  day  of  term,  thoy 
are  admissible.  Quin  v  Riiey^  Ibid.  362.  So  counter  affidavits  are  allowed 
in  support  of  tlie  character  of  a  person,  on  whose  deposition  the  motion  i^ 
made,  if  bis  chanicter  for  Voracity  be  attacked  by  the  affidavits  adduced  in 
opposing  the  application ;  but  not  if  the  counter  affidavits  support  his  cha- 
racter coUateraUy,  by  only  a  fiiriher  swearing'  to  tiie  soina  fods.  CIcUit  t: 
PoHf  3  Caines*  Rep.  1 25.  And  observe,  that  affidavits  in  addition  to  these 
used  by  the  plaintiff  on  showing  cause  of  action  before  a  judge,  may  be  re^ 
as  counter  affidavits,  on  t^n  application  by  the  defendant  to  the  court  5br  aa 
mumtnekHT  oothe  bait  piece.     Bart  v.  FauUce^Mr^  6  Johns.  Bep.  362. 

r^et<«too  mki»\y4  Bowland,  6  Gow.  616. 
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finds  the  pratstioe  to  be  settled  against  its  reception.    {Ani^ 
18.)    It  is  exipressly  decided,  in  Orove  ads.  Oampbdl^  Col 
Cas.  114,  "that  a  party  can  never  support  his  motion  by 
any  affidavits  but  those  on  which  he  originally  grounds 
it" 

'••  The  motion*  most,  therefore,  depend  on  the  first  affida* 
Tits.  From  iJud  by  the  plaintiff,  among  other  things  which 
it  contiiin^*'it  tKpponr^  tfaftt  the  commission  mentioned  in 
his  stipulation,  as  the  one  then  pending,  was  re- 
turned before  *the  last  circuit,  and  that  he  might  [*^1743 
have  then  gone  to  trial.  His  affidavit  further  states, 
that  the^retura  >wa8  examined,  and  the  proof  wanted  not 
eonliiBed  in ihe  answers  to  the  interrogatories;  that  the 
mterest  required  did  not  iippear;  that  there  was  a  witness 
who  reeided  in  New  York,  by  whom  it  was  expected  to 
establish  the  same  facts.  This  witness  was  not  applied  to, 
nor  was  any  measure  taken  to  procure  his  testimony  till 
after  the  commencement  of  the  court,  and  then  he  is  found 
to  be  gone  to  the  East  Indies.  There  is,  however,  another 
witness,  who  knows  something  material,  but  it  is  not  stated 
what,  nor  that  any  measure  is  taken  to  procure  his  attend* 
ance.  It  is  further^fitaJted^  that  this  ia.  one  of  the  oldest 
issues ;  that  it  was  called  on  and  passed,  for  the  accommo- 
dation of  the  defendant,  though  it  is  before  sworn  he  did 
not  proceed  to  trial,  because  the  testimony  of  York  Wilson 
was,  as  the  plaintiff  was  advised  by  his  counsel,  material, 
and  could  not  be  had.  The  court  are  of  opinion  the  rea- 
8ons:are  not. sufficient. .  This  is  a  second  application  for 
judgment :  there  has  already  been  a  stipulation,  and  IhaA 
a  special  one.  The  want  of  a  witness  is  alleged,  and  no 
diligence  shown  to  procure  hiru.  There  ought  to  have 
been  immediate  measures  taken  to  subpoena  him.(a)  It 
does  tkA  sisffioiently 'appear  that  the  cause  was  passed  for 

(«)  Tiie  rate  is,  that  a  seirtrial  shal!  not  be  gmnted  for  ?rant  of  teAtiniony 
%Uoh  a  pnrty  Imd  it  in  Ms  power  to  adduce.  PahtMr  v.  MuUigan^  3  CHiiies' 
Bep.  30T;  TetlDCjeetm^tr  iifid  in  favor  of  an  old  possession,  a  new  trial 
WIS  {[ranted  to  let  in  teetimonj  in  the  knowledge  of  a  witness  who  was  ox- 
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the  accommodation  sworn  to:  it  was  necessary  tc  have 
substantiated  this;  it  rests  on  the  single  oath  of  the  party  ; 
the  counsel,  himself,  ought  to  have  stated  this.  But,  though 
we  should  grant  the  nonsuit^  we  are  requested  to  do  thii 
on  condition.  The  affidavit,  as  to  making  the  oflfer,  ii 
equivocal;  and  if,  in  any  case,  we  would  impose  such 
terms,  this  is  not  one,  for  the  plaintiff  has  not  disclosed 
enough  to  show  the  proposition  was  ever  made. 

Benson  pressed  the  court  to  reconsider  the  case  in  Cole- 
man, and  weigh  his  distinction. 

Per  Curiam.  We  shall  look  into  it,  and  if  we  see  occar 
sion  to  alter  our  opinion,  the  bar  will  be  informed  of  itp 
In  the  meantime,  judgment  of  nonsuit  must  be  entered. 

Motion  granted. 

Lewis.  Ch.  J.,  absent. 

N.  B. — The  court  never  spoke  to  it  again. 


[*175J 


♦Ripley  against  Wardkll. 


An  action  will  lie  on  an  agreement  by  a  third  person  to  procure,  after  thm 
discliarge  of  a  debtor  under  the  insolvent  act,  his  note  for  a  compositioD 
on  th^  original  debt,  due  the  plaintiff,  in  considersation  of  his  giving  up  the 
defendant's  note,  that  it  miglrt  not  obstruct  the  insolvent's  discharge  un- 
der the  act  If  a  security  be  deposited  on  retiiming  of  which  the  depo8i« 
tary  will  be  entitled  to  something  tn  lieu,  on  tendering  the  deposit,  an  ae> 
count  may  instantly  be  brought  for  the  substitute^  and  an  offer  of  it,  Hm 
day  after  suit  brought,  is  not  a  defence. 

This  was  an  action  of  assumpsit^  grounded  on  the  follow* 
"ng  circumstaiices. 

•mined  on  the  first  trial,  but  with  which  drcamstanoo,  the  person  who  bad 
the  management  of  the  suit  was  not  acquainted  till  after  the  cause  had  beea 
tried.  Jaekfon^  ex  dem.  Onrdner  c^nd  others^  v.  Laird,  8  JohrA  Rep.  489 
Bee  De  PcysUn-  v.  Columbian  Insurance  Company,  2  Gaines'  Rep.  86 ;  SteMaek 
V.  S(wit,  lb.  129;  MiiUnv.  AfaUn.  15  J.R  293;  JUcKay  r.  Marine ini.  Ool^  9 
GaL  R  384 :  Hooker  v.  Hoifers,  6  Cow.  677. 
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The  plaintiff  was,  in  1796,  a  creditor  of  the  defendant's 
brother,  John  Wardell,  as  holder  of  ii  promissory  note  i»f 
his,  for  727  di»lls»ra,  payable  at  ninety  days  after  date. 

In  November,  1799,  John  Wjirdell,  having  a  promissory 
note  for  811  dollars  and  28  cents,  made  by  one  Jonathan 
Haynea,  and  dated  16th  May,  1798,  payable  six  months 
after  date,  and  wishing  to  extinguish  the  demand  of  the 
plaintiff  that  it  might  be  no  obstacle  to  his  discharge  under 
the  insolvent  act,  offered  to  transfer  Haynes^s  note  to  the 
plaintiff,  and  at  the  same  time  accompany  it  with  a  security 
to  give  when  didoharged,  his  own  note  for  six  shillings  and 
eight  pence  in  the  pound  of  the  original  debt ;  on  doing 
this  he  was  to  receive  back  the  note  of  Haynes. 

Accordingly  the  defendant,  as  his  surety,  entered  into 
the  following  contract  with  the  plaintiff. 

*I  do  hereby  agree  and  promise  to  deliver  to  John  Rip- 
ley, John  Warden's  note  for  six  shillings  and  eight  pence 
in  the  pound,  for  a  note  now  given  up  for  seven  hundrt^d 
and  twenty-seven  dollars,  dated  26th  December,  1796,  pay- 
able in  ninety  days  after  date.  The  note  which  is  to  be 
given  by  the  said  John  Wardell,  is  to  be  dated  and  given 
after  he  is  discharged  by  the  act  of  insolvency,  payable 
eighteen  months  after  date ;  at  which  time  said  Bipley  is 
to  return  a  note  of  hand  against  Jonathan  Haynes,  for  eight 
hundred  and  eleven  dollars  and  twenty-eight  cents,  dated 
16th  May,  1798,'payable  in  six  months,  which  is  the  pro* 
perty  of  John^  Wardell,  or  return  this  writing  to  Rr^bert 
Wardell,  and  keep  the  note  against  Haynes. 

"  New  York,  November  7,  1799. 

**  Signed  Robert  Wardell.** 

Haynes  then  Was,  and  now  is,  insolvent :  but  his  not«, 
and  the  above  agreement  being  delivered  to  the  plaintiff, 
he  gave  up  the  note  of  John  Wardell,  who  was  shortly 
after  discharged  under  the  insolvent  law.  Previous  to  the 
19th  of  November,  1801,  and  after  the  discharge  under  the 
insolvent  act^  John  Wardell  obtained  his  certificate  un^ler 
the  bankrupt  law  of  the  United  States, 
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[*176]  *0a  the  19lb  of  November,  1801,  the  pluntift 
comrneoced  the  present  action,  but,  before  doiog 
so,  o^red  to  return,  and  tendered  to  the  defendant  Haynes's 
note,  demanding  at  the  same  time  John  Wardetl'a,  payable 
at  eighteen  months,  for  six  and  eight  pence  in  the  pounds 
according  to  the  terms  of  the  agreement  In  the  course  of 
the  next  day,  the  defendant  tendered  the  plaintiff  John 
Warden's  note  for  the  compositicm  agreed  upon,  and  paya- 
ble at  the  time  stipulated.  The  plaintiff,  however,  oontin- 
ued  to  proceed ;  the  defendant  gave  lum  a  refute' and  cog- 
novit  actumem  for  270  dollara,  the  amount  of. iths  six  and; 
eight  pence  in  the  pound  on  the  original  debt,  aukyect  to 
the  opinion  of  the  court,  whether,  on  the  above  atatement, 
the  plaintiff  was  entitled  to  recover.  If  they  should  so  de- 
termine, judgment  to  be  entered  for  him;  if  otherwise,:  a 
nonsuit. 

LlvlKOSTOlf,  J^  delivered  the  opinioq  of  tWcourt.  It 
vas  the  defendant's  duty,  under  the  agreement. stated  in 
this  case,  to  make  a  tender  to  the  plaintiff  of  John  War* 
dell's  note  immediately,  or  early  after  bis  disoharge :  tb« 
giving  of  such  note  was  a  condition  precedent  to  the  plain-  -. 
tiff's  returning  the  note  of  Haynes.  The  tender  of  this 
note  after  the  suit  was  commenced,  (which  was  nob  until 
two  years  aft«r  the  defendant's  disohorge,  and  after  the  se- 
[rond  bankruptcy  of  John  WardelJ,)  waa  too  late.  It  it  had 
been  given  sooner,  the  plaintiff  might  have  turned,  it  to 
some  use  in  the  way  of  business  without  rendering  himself 
responsible.  It  does  not  appear  when  the  plaintiff .  offered 
to  return  the  not«  of  Haynes.  If  at  the  time  of  such  pro- 
posal the  defendant  bad  gjven.  him  John  Warden's  note 
antedated  as  he  requested,  it  might  have  answered,  and  the 
filiiinliff  would  have  been  bound  by  an  offer,  which,  in  my . 
jpinion,  was  not  at  all  necessary  to  entitle  him  to  this  suit; 
a.  any  rate,  as  tb>s  request  waa  not.aoeededito  until  a  day. 
tfter  the  suit  was  commenced,  it  was  too  lat«^  and  the 
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t^lainCiff  rotuit  have  judgment,  for  the  satn  of  270  dol 
lars.(tf)  • 

Judgment  for  the  plain  ti£(&) 


*The  People  against  Denslow.         [*177] 

^te  ad  ^ie  -a  Inntpike  <»rapanj  power  to  erecta  toll-gate  near  a  partioolar 

-^apot^  tbey  jiugr  pIaG»  it  ea  the  very  iiitew#oting  qpot  of  auiQld  road,  ao  aa 

the  gate  be  but  near  .the  place  de8i|pi«ted ;  fiarjieiar  is  not  to  be  oonstrued 


The  defendant  has  been  tried,  and  found  guilty,  at  the 
last  court  of  oyer  and  terminer  for  Columbia  county,  on  an 
indictment  for  obstructing,  in  the  city  of  Hudson,  a  public 
road  or  highway,  leading  from  Poughkeepsie  to  Kindei^ 
hook. 

On  the  trial,  it  was  proved  that  the  defendant  was,  under 
(he  appointment  of,  the  president  and  directors  of  the  Co- 
lumbia turnpike,  keeper  of  a  toll  gate,  standing  in  the  city 
of  Hudson,  directly  across  the  road  mentioned  in  the  in- 
dictroenU  and  which  had  been  a  public  road  for  more  than 
40  years. 

On  the  part  of  the  defendant,  the  exemplification  of  two 
acls(c)  of  the  legislature,,  incorporating  a  company,  by  the 
name  and  style  of  the  president,  directors,  and  company  of 
the  Columbia  turnpike  road,  were  given  in  evidence,  and 
also  a  permission  of  the  governor  authorizing  the  erection 
of  the  gate,  in  pursuance  of  the  seventh  section  of  the  law 
of  the  29th  March,  1799,  incorporating  the  company. 

{a)  See  Ogck8hotv,Bennet,2l>.kK1^3;  EoUandr,  Palmer,  I  Bob.  kFnJH 
96 ;  Smith  v.  Bromley,  Doug.  670. 

{b)  Qucfte,  if  tills  caae  be  uot  ahaken.    See  Payne  v.  Men,  3  GaiQea*  Bep^ 
218,  D. 

(c)  29tb  March,  1799,  c.  69,  a.  7;  3  Rev.  Lawa,  398;  28tb  Alarob,  1800 
e.  69,  a.  3 :  2  Bev.  Law&  40i.  ' 
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That  of  the  28th  March,  1800,  a.  3.  directs,  "thattlw 
lost  westerly  turnpike,  or  gate,  shall  be  erected  near  tb^ 
welliDg-houscof  John  Van  Hoesen,  in  the  citj  of  Hudson.'' 

The  testimony  adduced,  proved  that  it  was  placed  8  chaiku 
id  15  links  from  the  house. 

From  a  map,  submitted  to  the  court,  and  agreed  to  by 
le  paitica  it  nppeared  that  the  gnte  in  question  was  plaoed 
ist  at  the  very  spot  where  the  old  road,  for  the  obstructing^ 
'  which  the  indictment  was  brought,  intersecled  the  tum- 
ke;  so  thai  it  was  impossible  to  pursue  the  old  rood 
itbont  crossing  the  turnpike,  and  going  through  the  gaw 

dispute,  at  which  half  toll  was  demanded. 

The  matter  for  the  consideration  of  the  court  was,  whether 
ider  the  words  of  the  third  section  of  the  act  of  the  36' h 

Mar'^h,  1800,  the  erection  of  the  gate  on  that  precise  p[>ot 
uld  be  justified ;  if  it  could,  then  a  nol.  pros,  to  be  eutcfed. 

Speneer,  (Attorney-General,)  for  the  defendant,  observed 
at  he  had,  antecedently  to  bis  appointment,  been  originally 
Mined  for  the  defendant,  and  expressed  his  doubts  whetfaei 
might  not,  by  his  official  situation,  be  precluded  from 
pearing  in  his  behalf,  but  on  being  told  by  the  court  to 

go  on,  proceeded  thus ; 
178]         *Th£  only  question  is,  whether  the  erectiou  of 

I'he  K^te,  at  the  distance  from  Van  Hoesen 's  house, 
mtioned  in  the  case,  is  an  erection  within  the  word.t  of 
!  act  There  are  two  acts  of  the  legislature  to  be  referred 
on  this  occasion,  'i'he  first  is  the  act  of  incorporation, 
sed  the2Sth  March,  1799,  establishing  a  turnpike  cor- 
ration,  by  the  name  of  the  president,  directors,  and  oom- 
iy  of  the  Columbia  turnpike  road ;  the  second  enacted 
the  28th  of  March,  1800,  to  amend  the  first  act  and  route 
certain  particular  alterations.  The  situation  of  the  most 
Htorly  gate,  the  one  now  in  dispute,  is  in  specific  words 
i  down.  Whether  they  are  complied  with  must  be,  after 
i  fiicts  are  found,  a  question  of  law ;  fur  unless  it  be  bo^ 
settled  determination  can  be  made.     The  act  aaja  tlie 
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gale  shall  be  ne^r  the  bo\i9&  of  Van  Hoeseiv;  it  is  not  or* 
dered  to  be  on  tbei  part  of  the  road  nearest  to  Van  Hoesen's : 
are  not,  then,  8  chains  and  15  liiiks  near?  Had  the  gate 
been  placed  more  easterly^  every  person  travelling  the  tarn- 
pike  road  might  qait  it  at  Claverack,  pursuer  the  old  road 
round  the  gate,  and  a  little  beyond  it  enter  the  turnpike 
again,  without  paying  toll.  It  is  true  that  by  the  lOtk 
section  of  the  first  act,  there  is  a  penalty  given  fur  using 
the  turupikci  and  then  going  rv)and  the  gates  to  avoid  the 
toll ;  but  this  cannot  apply  to  persons  using  an  old  road  ; 
nor  could  it  be  carried  iqf|b  effect,  from  the  impossibility  of 
being  constantly  on  the  watch.  It  is  to  guard  against  these 
inconveniences  that  the  legislature  has  made  use  of  thi;i 
relative  term  **neor,'*^  in  order  to  give  a  discretion  to  the 
company  to  place  the  gate  where  they  may  think  it  roost 
beneficial  to  the  interests  of  the  stockholders.  Have  the 
president  and  directors  outraged  this  discretion  so  confided 
to  them?  That  the  gate  catches  people  crossing  the  road, 
is  no  argument ;  and  even  in  this,  the  directors 
*have  shown  their  moderation,  for  they  demand  [*179] 
only  half  toll.  From  the  map,  it  is  mamfest^  if  the 
gate  be  removed,  that  in  numberless  instances; from  Kinder- 
hook  to  Claverack,  the. tolls  may  be  evaded.  The  effect 
would  be  to  create  a  depreciation  of  50  per  cent,  on  the 
value  of  the  stock.  To:  prevent  this,  the  legislature  has 
given  a  discretionary  power  to  erect  the  gate  near  Van 
Hoesen's,  and  can  it  be  said  that  the  company  has  violated 
the  discretion  confided  in  them  for  the  management  of  the 
company's  affairs? 

F(joi  and  WoodtuorAj  contra.  The  questibn  is,  whether 
the  president  and  directors  have  a  right  to  make  people, 
who  only  cross  the  road,  pay  as  if  they  had  travelled  along 
it  7  There  is  nothing;  mqve\  ilor  lesa  presented  by  the  case. 
The  gate  is  fixed  at  ithevery.  place- where  the  old  road 
crosses  the  turnpike.  It  tiever  could  have  been  the  inten* 
tion  of  the  legislature^:  by^allowxng  a  new  roiid,  to  tax  the 
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old  :  yet  such  is  She  consequence  of  the  construction  of  tlie 
act  now  insisted-  on  by  the  dej'endant..  For  it  is  evident| 
by  looking  on  the  map,  tliat  when  the  turnpike  is  crossed, 
and  the  old  road  pursued,  the  turnpike  can  never  again  be 
entered  on,  for  the  old  road  comes  in  at  the  head  of  the  city 
of  Hudson.  Had  the  legislature  been  told  that  the  effect  of 
the  act  they  were  about  to  pass,  would  be  to  levy  a  toll  on 
the  old  road,  they  would  certainly  have  hesitated.  Allow- 
ing the  word  near  to  be,  what  it  certainly  is  a  relative  ex- 
pression, it  must  be  taken  to  mean  near,  so  as  you  do  »oi 
attack  the  rights  of  the.  communUy^  and  set  up  your  gate  to 
catch  people  who  travel  along  their  own  old  road,  and  only 
cross  yours. 

This  is  the  only  construction  which  can  be  equitable  for 
the  company  and  the  community.  The  intent  of  the  act 
was  to  give  a  right  of  toll  from  those  who  travelled  along 
the  road  the  company  had  made ;  and  therefore,  against 
such,  there  is  a  penalty  of  ten  dollars  given  for  evading  the 
rate  allowed  to  be  taken.  This  is  enough  to  secure  the 
company  from  tricks  that  might  otlierwise  be  practised. 
The  word  near  must  be  understood  by  examining  the  intent 
■    '■  of  the  act.     The  old  road  was  considered  when 

[*180]  the  act  was  passed,  and  it  never  was  the  object  *of 
the  legislature  by  the  word  near,  to  shut  it  up. 
This  is  a  trick  of  the  company  to  entrap  the  traveller,  and 
this,  the  jury,  by  their  verdict,,  have  found,  on  a  very  full 
examination.  The  court  will  certainly,  after  this,  be  cau- 
tious of  saying  ^^near"  is  this  very  spot.  It  is  granted  that 
the  words  of  the  act  will  be  satisfied  by  it,  but  is  there  no 
other  place  which  will  do  so?  and  may  not  one  be  found, 
equally  near,  unattended  with  any  of  the  inconveniences 
now  objected  gainst  the  gate  ? 

'  Livingston,  J.  ^deli  vered  the  opinion  of  the  court.  The 
defendant  has  been*  indicted,  and  convicted,  for  obstructing 
a  public  highway  in  the  city  of  Hudson. 

He  was  keeper  <)f  a  gate  under  the  Columbia 'turnpike 


ALBANY,  AUGUST,  1803.  ^gO 


The  People  ▼.  Denslow. 

nmd  oompanyy  and  the  gate  he  attends  is  erected  8  chains 
and  15  links  from  the  house  of  John  Van  Hoesen.  This 
gate  has  been  set  up  under  that  part  of  one  of  the  laws 
incorporating  tliis  company,  which  declares  (Laws  N.  Y. 
y.  2,  p.  402.)  "  4bat  the  most  westerly  gate  oa  said  road  shall 
be  ereeted  HeM  the  dwelling-house  of  John  Van  Hoesen  ;" 
and  it  is  submitted  to  us  to  say,  whether  it  has  been  placed 
oonformably  to  the^e  directions ;  if  that  should  be  our  opin- 
ion, a  noL  proa.  i»  to  be  entered  on  the  indictment 

It  is  not  denied  by  the  public  prosecutor,  that  this  gate 
is  near  Van  Hoes^'a  house  ;  but  because  it  is  not  as  ne^ 
as  it  migbt  be,  and  intercepts  those  who  travel  a  certain 
road  leading  from  Poughkeepsie  to  Kinderhook,  and  whi^h 
crosses  the  turnpike  at^this  place,  he  insists  the  gate  should 
be  removed,  so  as  to  occasion  no  interruption  of  this  kind. 

Whether  this  circumstance  exists,  or  not,  is  foreign  from 
our  inquiry.  .The  legislature,  under  a  full  knowledge  of 
the  dHTerent  roads. in  that  part  of  the  country,  have  author- 
ized the  erection  of  a  gate  near  this  house,  and  have  thereby 
mvested  a  discretion  in  the  company,  which,  it  rnust  have 
leen> expected  ^md  intended,  would  be  exercised  for  their 
benefits  .  So  long,,  therefore,  as  this  gate  be  near  to  Van 
Hoesen's  house,  which  is  conceded  to  be  the  case, 
*we  have  no  right  to  interfere,  by  saying  that  this  [*181] 
dijicretion  bas.  been  abused,  or  that  the  company 
haveobstFUCtad  the  highway  leading  from  the  south  to  the 
north :  this  would  be  the  same  as  to  say,  that  they  shall 
not  do  what  the.  legislature  have  given  them  permission  to 
do.  Our  opinion^  therefore,  is,  that  this  gate  was  erected 
pursoaiit  >to  law,  and  the  present  prosecution  cannot  be 
supported.[l] 


^     |0l  CASKS  m  THE  SUPRKMK  CO.UUT. 


The  People  ▼.  I>ole. 


The  People  against  Dole.. 

^  cottit  wQl  not  gmnt »  rale  agalnat  a  sheriff  to  elioir'^KUae  why  ut'te^ 
tewalioD  skottld  not  be  filed  against  him,  for  false  swearing  |n  nn  aflBd*^; 
Ttl  annexed  to  a  plea  of  recaption  on  fresh  porsuit)  if  Uie  pluintifl^  at  whose 
asll  the  prisoner  was  in  custody,  be  then  proceeding  against  the  sheriff 
tvitfae  escape. 

'The  Attamey- General  moved  for  a  rule  on  Jaines  Dole, 
tele  sheriff  of  Bensselaer,  to  show  cause  why  ah  information 
nhould  not  b^  filed  against  him  for  false  swearing  The 
motion  was  founded  on  two  affidavits,  and  certain  records 
on  file  in  this  court,  from  which  it  appeared  that  Dole,* 
while  sheriff  of  Rensselaer,  had  in  his  custody  one  Isaac 
Bull,  charged  in  execution  at  the  suit  of  one  Edward  Raw- 
son.  That  Bull  having  escaped  from  custody,  a  suit  was' 
thereupon  instituted  by  Rawson  against  the  sheriff,  wfa6' 
pleaded  a  retaking  on  fresh  pursuit,  and  pursuant  to  thef 

act  in  such  case,  (March  20th,  1801,  s.  22,)  &c.,  accompa-' 

•  *•  •  • 

ided  his  plea  with  anaffidavit,  (see  ante^  2,  n.,)  thai  the'  eseapef 
was  without  his  consent,  knowledge  or  prfvity ;  which  ftUAlf 
is  still  pending.  •'  ' 

'  ^Thet  affidavits  on  which  the  application  w^s  mad^j  were 
by  Bull  and  another,  who  was  in  prison  with  him' during^ 
his  confinement.  They  stated  that  Dole  reipeatedly  de- 
clared to  Bull  that  he  had  broken  his  bonds,  (bonds  entitliii|( 
ti>  liberties,)  was  no  longer  his  prisoner,  and  could  go  whenj 
he  pleased.  That  Bull  at  length  quitted  the  prisoii,  and 
went  to  his  own  house,  where  he  remained,  until  repfadeid 
in  gaol,  under  process  in  another  suit.  i '  i 


Per  Curiam.  The  object  of  the  nppiication'ld  to' reh&er 
Dole  liable  for  the  penalty  of  1,250  dollars  imposed  by  the 
statute  on  every  sheriff,  whose  affidavit  accompanying  such 
plea,  shall  at  any  time  afterwards  appear  to  be  false. 

There  are  two  objections  to  granting  this  motion.    Th« 


f 
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ooe,  that  net^tier'  of  the  affidavits  state  that  Bull  had  nol^ 
as  charged  by  tb^' sheriff,  previously  forfeited  his  bonds  by 
an  escape,  invobiiiti%ry  on  the  part  of  that  officer. 
If  such  was  .the  fnct;  the  sheriff's  'affidavit  is  not     [*182] 
fiilsified,  though  we  admit  every  thing  stated  in  * 

the  affidavitSi  in  support  of  the  application,  to  be  true. 

The  other,  and  the  more  important  objection  is,  that  a 
suit  is  now  pending  between  Rawson  and  Dole,  in  the  pro* 
aecation  of  which  all  the  facts  and  drcumstances,  relating 
to  the  escape,  will  be  fully  developed  and  examined,  iad 
every  object  ilttaineil,  for  which  the  information  is  in- 
tended  '  " 

Bule  denied. 


Stuabt  againBt  BiCH. 

Under  tbe  aoi  jncorpgratlng  the  flrrt  oompsaj  of  the  groat  Western 
.  roed,  ihP  toll  ii  pajablc^  though  the  penon  haa  tnyeUed  tbe  road  leia 
then  10  iwka 

Ok  CfsrUyrari  The  plaintiff  was  a  toll  gatherer  at  one 
of  tbe  gata«  erected  under  the  act  passed  the  15th  March, 
1799,  entiilod  ^*  An  act  to  establish  a  turnpike  corporatioii, 
for  improving  the  state  road  from  the  house  of  John  We»» 
Ver,  in  Waten  VMet,  to  Cherry  Valley,"  incorporating  th« 
Aret  company  aI"  the  great  Western  turnpike  road.  I 

.  By  ft  clause  m  the  10th  section  of  the  law,  it  is  provided 
ihait  no  gates  or  vurnpikes  (except  a  turnpike  on  a  bridgid 
beftire  mentioned)  rhfJl  be  erected  at  a  distance  less  than 
ten  miles  from  the  olhv-^r  The  11th  section  enacts,  *'  ThAt 
as  soon  as  the  whole,  oi  any  part  of  the  said  road  shall  be 
completed,  and  permission  to  erect  a  gate  or  ^-atea  9S  a>re« 
■aid,  be  granted,  the  preskdant  and  director?  ma^  appoint 
toll  gatlierers,  to  Collect  aUvi  "^soeSeof  and  fh)m  aU  ab4 
every  person  of  persons,  using  \V  irii  toad,  the  tolls  an  f 
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daties  hereinafter  meDtipned,  mnd.  no  yriore^  that  lis  ito  say 
anty  number  of  miles  not  ksa  than  ten  u$i^lenffth  of  naitfoad^ 
the  following  sums  of  money,  and  sow  fftopoftknfar  any 
grenler  or  lesser  distance^  to  wk:  Sbr  eveiy  aooii^''  &a 

Under  the  16th  section^  a  penalty:  of  five  doUam  is  in\- 
posed  on  any  toll-gatherer  who  shall  receive  moi-e  tolli  thao* 
is  established  by  the  act :  to  be  sued  for  before  any.  justioe 
of  the  peace  of  the  county  in  which  the  itoffenoe  shall  be. 
eornmittedf  for  the  use  of  the  party  injured. 

'Upon  this  clause^  seven  actions  had  been  iastitttted  be« 
lolv,  against  the  present  plaintiff,  and  i-ecoverieaobtained 
in  all,  for  receiving  at  his  gate  full  toll  from  trayellerB  who 

had  not  passed  ten  miles  on  the  road. 
[*18S]        *It  was  now  submitted  to  the  court,  whether 

the  full  toll  was  rightly  taken,  or,  whether  there 
should  not  have  been  a  deduction  made  from  it  in  propor- 
tion to  the  distance  which  the  travellers  had  used  the  road^ 
less  than  ten  miles,  according  to  the  arithmedoal  rule,  if 
ten  miles  give  so  much,  what  will  seven  and  a  hsi£  give  7 

If  the  court  should  decide  in  favoi^'of  the  proportional 
deduction,  the  judgment  to  be  affirmed ;  if  against  it^  v^ 
for  the  now  plaintiff,  a  reversal  to  be  entered. 
•  < 

Kbnt,  J.,  delivered  the  opinion  of  the  court  '^e.quea 
tion  submitted  is,  as  to  the  true  constructimL  of  itbe  11th 
.section  of  the  act,  2  Be  v.  Laws,  p.  398.  i  .  Tbti  gatea  on  that 
road,  except  the  one  upon  the  Scoharie>biidge,  are  all  re* 
quired  to  be  no^  fes5  than  ten  miles  from  eaoh  Qther^  and 
the  11th  section  gives  the  toll  therein. established  for  any 
number*  of  miles  not  less  than  ten  in  IcLgtb  of  said  road^  and 
90  in  proportion  far  any  greater  or  kfser  distance.  These  last 
words  can  be  satisfied,  by  applying  them. to  the  greater  os 
lesser  distance  of  the  gates  above  ten  miles..  .  The  galea  i  laj 
be  twelve,'  or  fifteen,  or  twenty  mil^es  %part,  and  then  the 
toll  is  to  be  assessed  ratably,  according  to  the  distance^ 
which  cannot,  however,  be  less  than  ten  miles.  .  This  coot 
•irttction  is  the  only  one  that  is  reasonable,  and  it  will  sat 
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)8fy  the  words.  The  idea  that  the  'OompaDy  must  rary  the 
toll  at  every  teli  mile  gate,  on  the  suggestion  .that  a  person 
has  used  the  road  fyr  a  less  distance  than  ten  miles  is  inad- 
missible,  because  impracticable.  The  toll-gatherer  has  no 
means  of  knowing  whether  the  traveller  has  rode  ten  miles, 
or  a  less  distance,  previous'  to  his  arrival  at  the  gate.  If 
this  suggestion  was  allowed  to  be  a  ground  of  reduction  of 
toll,  it  would  open  a  door  to  the  greatest  imposition  and 
fraud  upon  the  compaoyi  and  it  cannot  be  considered  as 
within  the  meaning  and  spirit  of  the  act,  especially  as  the 
words  can  be  satisfied  by  the  other  construction,  which  is 
a  natural,  just^  and  practicable  construction.  Judgment  of 
leversali  therefore,  must  be  enteied.(a) 

Judgment  reversed. 


♦Dbake  aind  Pinknby  against  Elwyn,  and  P.     r*184] 

and  S.  WlTTAKEB. 

f «ds  book  whUsh.  m  fmrtoerahip^  maj  be  inferred  are  matter  for  a  jarj,  and 
should  be  rebutted  by  oontrary  evidence.  A  signature  by  one  of  a  firm 
in  his  name,  and  Co.,  is  good  to  bind  the  other  partners,  though  the  firm 
^las  been  always  known  by  the  name  of  another  partner  and  Co.,  unless  it 
be  shown  that  thera  issosh.*  distinct  house  as  that  by  the  style  of  whica 

.  the  bill  or  note  is  subscribed. 

This  case  was  submitted  without  argument.  The  facts 
and  question  are  stated  in  the  opinion  of  the  court,  which 
was  delivered  by 

.  G^JSNT,  J.  This  is  a  suit  against  the  defendants  as  co- 
partners in  trade,  under  the  firm  of  Elwyn  &  Co.,  on  a 
note  to  the  plaintiff,  subscribed  by  the  said  Elwyn,  by 
the  nsLxne  of  Elwyn  k  Co.,  and  dated  the  11th  Deoen  ber 

laoo. 

(a)  BJBfMM^  J.»  being  a^toekbolder,  gave  no  opinion 
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On  the  trial  his  signature  jk>  ^f>  pote  was  proved,  and  it 
wan  admitted,  that  Samuel  Wittaker  was  a  partner  in  the 
business  with  him,  and  the  question  that  arose  waS)  whether 
Peter  Wittaker,  the  other  defendant)  was  also  a  partner. 

To  prove  this^  the  plaintifl&.gi^ve  in  evidence  that  all  the 
defendants,  about  the  fall  of  the  year  1800,  were  together 
in  a  sloop  on  the  Hudson  rivef,  having  goods  on  board, 
and  the  said  Peter  being  asked  .whether  he  was  going  to 
keep  store,  replied,  yes,  we  are  going  to  try  %L  That  Peter 
Wittaker  was  frequently  seeii>  in.  the  store  with  the  other 
defendants,  and  was  there  generally,  as  much  as  the  other  der 
fendaniSf  and  he  was  once  seen  by  a  witness  to  draw  spirits. 
That  the  store  was  sometimes  called  Wittaker's  store,  some- 
times El  wyn's  store,  and  sometimes  El  wyn's  and  Witta- 
ker'rt.  That  the  said  Peter  is  father  to  the  defendant  Sam- 
uel, and  a  very  old  man,  unable  to  write.  That  after  six 
months  Elwyn  became  insolvent,  iand  the  partnership  was 
dissolved,  as  it  was  understood  from  general  report.  That 
the  said  Peter  told  a  witness^who  owed  the  co-pa,rtnerBhip| 
that  he  must  pay  to  him  and  to.  no  one  else.  That  it  was  geti" 
eraUy  understood  that  Peter  was  a  partner,  and  that  the  son 
Samuel  was  only  a  clerk.  '  That  the  said  Peter  spoke  to  a 
witness  of  the  dissolution  of  the  partnership  as  if  he  had 
been  a  partner,  and  mentioned  that  he  was  in  possessiort,  of 

the  stocky  and  that  tfie  debts  ufere  to  be  paid  to  him. 
[*186]         *There  was  no  evidence  that  the  defendants 
carried  on  trade  under  the  firm  of  Elwyn  &  Co. 

Upon  this  evidence  the  defendants  moved  for  a  non- 
suit. 

1.  Becituse  the  plaintifis  had  not  proved  a  partnership 
between  the  three  defendants. 

2.  Becjiuse  the  plaintiffs  Had  not  proved  the  existence  of 
such  a  firm  us  John  Elwyn  &  Co,  or  that  the  defendants 
were  partners  under  that  firm. 

The  court  overruled  tlie  motion,  and  the  question  now 
•ubmitteii  without  argument  is,  whether  the  judge  properly 
overruled  that  motiuu  ?  if  uot|  the  nonsuit  to  be  set  aaideu 


t' 
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We  think  the  evidence  is  sufficient  t*  prove  that  the  three 
defendants  were  in  copartnership  as  traders  at  the  time  the 
note  was  giveh.  At  any  rate,  it  was  sufficient  to  let  the 
point  go  to  the  jury,  and  to  prevent  a  nonsuit  The  only 
difficulty  is,  concerning  the  want  of  proof  that  Elwyn  k  Co. 
was  the  copartnership  name.  But  as  such  a  signature  im« 
ported  a  copartnership,  and  a  copartnership  did  exist  at  the 
time  between  Elwyn  and  the  other  defendants,  I  think  it  is 
to  be  presumed  that  such  was  the  name  of  the  firm,  and 
tliat  it  was  sufficient  to  cast  upon  the  defendants  the  bur- 
den of  proving  what  was  the  name  of  the  house  or  firm,  if 
a  different  name  existed.  They  did  not  attempt  to  repel 
the  presumption,  and  of  course  it  belonged  to  the  jury  to 
consider  o^  and  to  draw  that  presumption.  A  third  ques- 
tion arises,  whether  the  note  in  question  was  given  on  a 
partnership  transaction  ;  but  the  same  answer  may  be  given 
to  that  as  to  the  preceding  question.  The  intendment  is,  that 
it  was  on  a  partnership  account,  and  that  intendment  ought 
to  have  been  repelled  by  the  defendants,  if  not  founded  in 
truth. 

Our  opinion  accordingly  is,  that  the  motion  for  a  nonsuit 
was  properly  overruled,  and  that  the  defendants  take  no- 
tliing  by  their  motion. 

Judgment  of  nonsuit.(a) 

(a)  Ab  partnerahips  maj  be  created  by  parol,  it  neceasarily  foUowa^  that 
dfcamatanceii  are  eTidence  of  their  exiatenoe  and  mituro.  See  lAmngston  ▼« 
RMeodt,  4  Johna.  Rep.  261 ;  Ptaoock  v.  Peacock,  2  Camp.  45 ;  Guidon  v.  Bulh 
fMk  Ibid.  302.  Therefore,  the  mere  purchaae  of  artidea  fit  for  the  portner- 
abip  bnaineaa,  thoagh  made  bj  one  partner  only,  and  inatantly  converted  to 
his  own  uae,  will  bind  the  other,  if  there  be  no  colluaion  between  tlie  buyei 
and  seller.  Btad  v.  Oibeon^  I  Camp.  185.  See  MdnhaUan  Ooni§Kmif  ▼.  IM 
yani^jMii;  192,  n.(a). 
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Banc?roft  and  Wife  against  White. 

A.  person  holding  under  conveyMices  in  fee  dedaced  from  the  hosMiid  of  the 
demandant  in  dover  is  estopped  from  oontroverting  the  seiiui  of  the 
husband. 

Dower  for  lands  and  tenements  in  the  town  of  Canaan, 

in  the  county  of  Columbia,  claimed  by  the  demandants,  in 

right  of  the  wife,  and  as  the  widow  of  Daniel  Hawe&. 

[*18rt]         *The  parties  agreed  to  the  following  statement 

of.  facts. 

Daniel  Hawes,  the  former  husband  of  Lois  Bancioft,  ono 
of  the  demandants,  during  the  coverture,  and  for  some  years 
previous  to,  as  well  as  on,  the  first  day  of  Noyemb<jr,  in  the 
year  one  thousand  seven  hundred  and  eighty-six  wua  pos- 
'sessed  of  the  premises  holding,  using,  and  improving  the 
same  in  his  own  right,  and  not  in  the  right  of  another ;  and 
being  so  possessed,  did  on  the  said  fifth  day  of  November, 
sell  the  same  to  one  Jacob  Brooker  for  two  hundred  pounds; 
and  by  deed  of  bargain  and  sale,  bearing  date  the  same  day 
and  year,  in  consideration  of  the  said  sum,  conveyed  the 
same  to  the  said  Jacob  Brooker,  in  fee,  with  covenant  of 
warranty. 

The  said  Jacob  Brooker  entered  by  virtue  of  the  said 
deed,  and  continued  m  possession,  ufttil  the  execution  of  the 
deed  next  hereinafter  mentioned,  occupying  in  hm  own 
right. 

On  the  eight  day  of  June,  one  tho'ju^and  seven  hundred 
and  ninety-five,  Jacob  Brooker  and  Hulda  his  wife,  for  the 
eonsideration  of  eight  hundred  and  ten  ][>ounds,  conveyed 
the  aforesaid  lands  and  tenemenia  to  Silvanus  Gardner,  in 
fee,  with  covenants  of  seisin  and  for  quiet  enjoyment,  and 
containing  also  a  release  of  dower  by  the  wife. 

The  said  Silvanus  entered  by  virtue  of  the  said  deed, 
and  continued  to  occupy  in  his  own  right  until  the  twenty* 
third  day  of  September,  one  tlioj'jund  seven  hundred  and 
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Dinetj  nine, .when  the  said  Silvanus  Qurduer,  and  Anna 
bid  wife,  by  indenture,  bearing  date  on  that  day,  for  the 
oonsideration  o&aeven  hundred  and  fifty  pounds^  conveyetl 
the  said  lands  and  tenements  (except  thirty  acres  thereof) 
to  Ichabod  White,  in  fee,  with  covenants  of  seisin  for  quiet 
enjoyment  andr  warranty ;  and  the  said  Icabod  entered  by 
virtue  thereof,  and  has  continued  to  occupy  in  his  own 
right 

By  an  act  of  the  legislature,  entitled  '^  An  act  for  the  sale 
and  disposition)  of  lands  belonging  to  the  people  of  this 
state,  and  for  other  purposes  therein  mentioned,"  p&sse*! 
the  twenty -second  day  of  March,  one  thousand  seven  hun- 
dred and  ninety -one,  it  was  enacted  as  follows,  to  wit : 
'^That  all  the  estate,  right,  interest,  claim  and  de- 
mand  *of  the  people  of  the  state  of  New- York,  of,  [*18ri 
in  and  to  any  lands,  tenements  or  hereditaments, 
in  the  town  of  Ganaan,  in  the  county  of  Columbia,  now 
possessed  bj  any  person  or  persons,  shall  be,  and  hereby 
is,  granted  to  the  respective  poaaessora  of  such  lands,  tene- 
ments and  hereditaments,  and  to  the  heirs  and  assigns  of 
9ueh  possessors  respectively  for  ever :"  Provided  always, 
that  such  possessor  or  possessors,  shall  be  construed  and 
taken  to  be  the  person  or  persons  holding  in  his  or  her 
own  rtghtj  and  not  occupying  and  improving  in  the  right 
of  another. 

It  was  not  usual  in  the  conveyances  of  land  in  the  town 
of  Canaan,  prior  to  the  passing  the  above  act,  for  the  wives 
of  the  grantors  to  join  in  the  deed. 

I 

SmoUf  for  the  demandants.  The  question  for  the  consid- 
oration  of  the  court  is,  whether,  upon  this  statement  of  factSg 
the  demandants  are  Entitled  to  recover?  We  shall  have  to 
contend  that  they  are. 

In  order,  to  constitute  a  title  to  dower,  three  things  are 
Inquired  by  law ;  marriage,  seisin  and  death.  Co.  Litt.  81,  a. 

The  first  and  last  ate  admitted ;  the  second  only  is  con 
iroverted.    But  this,  however,  we  think  sufficiently  showc 
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by  the  case.  It  appears  that  Hawes,  the  first  hiisbaDd,  had 
a  ()08session  {or  a  number  of  yeans,,  using  the  land  as  his 
own,  not  under  any  other  person.  He  exercised  owner» 
whip  over  it,  in  the  mo^  extensive  anid  complete  sense  of 
<he  word,  for  be  sold  it,  and  that/with  a  covenant  of  war- 
runty.  This,  therefore,  is  enough  to  show  seisin  sufficient 
to  entitle  to  dower;  a  claim  ever  favored  in  law.  But 
should  it  not  in  strictness  be  enough  to  create  a  legal  seisin, 
the  defendant  is  estopped(a)  and  can  fiever  be  allowed  to 
dispute  our  claim,  for  his  title  is  derived  through  Hawesi 
the  first  husband  of  the  demandant,  and  in  his  right  it  is 
that  we  claim.  Against  it,  however,  the  act  stated  in  the 
cose  is  insisted.  This  act  was  passed  to  confirm,  not  to 
destroy  rights,  and  that  of  the  demandant  is  protected  as 
^ell  as  those  of  the  person  in  possession.  The  act  opera- 
ted by  way  of  release  and  mitter  h  droit:  the  nature  of 
which  was  to  make  valid  not  only  ^e  estate  of  the  tenant| 

but  that  of  every  other  person  connected  with  it ; 
[*188]    ^therefore,  not  only  the  estate  of  Brooker,  but 

that  of  every  other  person  connected  with  it  To 
^his  the  case  in  Shep.  Touch.  819,  is  in  point.  *'  A.  disseises 
B.  and  leases  for  life  to  C.  B.  relea8es(ft)  to  A.  it  is  good 
for  C."  Not  only  the  estate  of  the  .person  in  possession^ 
but  every  one  connected,(c)  with  him.  is  equally  within  its 
effect.    But  from  the  case  it  does  not  appear  that  the  state 

4  

b<ad  any  right  to  release ;  if  so^  the  seisin  •f  Hawcs  must 
stand  impeached.  < 

Befiaon,  contra.  Tliis  case  depends  ori  considerations  of  a 
very  peculiar  nature;  on  the  known  circumstances  attend- 
ing the  lands  in  Canaan,  and  the  conMfiiction  of  the  statute 

■■\i 

(a)  Jackaon  ex  dem,  (ktamder  v.  BMnmdtt  3  Johni.  Bep.  331 ;  3kuU  t. 
Btvingdon,  5  Knp.  Rep.  58. 

(6)  The  word  is  oonann.  The  reasoutng  is  this;  by  the  disseisin  a  tor- 
tfous  (^e  iM  gained :  if  tlieii  tlie  disseisor  leases  for  life,  ho  retains  the  rever- 
■on,  and  If  tlic  reversion  be  confirmed,  the  lease  for  life  is  so  of  course.  TIm 
same  law  of  release  of  all  riglit     Litt  s.  449,  fol  ^6S,  b. 

{e)  This  18  UH)  i^eiieraL  Every  one  through  ifhose  estf  ie  he  derires  tHlt 
ll  ooiifinneti.  "  v 
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recited  in  the  oase.  VVliat  seisin  iiaw  is,  is  a  questiotu 
The  case  in  Burrowi^i  Taylor^  ex  dem.  Aikyna  v.  Hortl^ 
sbowB  what  amounts  toaaeimn,  under  the  ideas  now  enter- 
tained, A  possession  is  not  a  seisin  and  jet  that  is  all  iha 
seisin  here.  In  that,  sense  of  the  word  Hawes  may  be  said  tc; 
have  been  seised,  but  in  Tmesdak^s  Case  the  court  took  no- 
tice that  the  whole  coontj  of  Kings  was  taken  possession 
of  merely  by  ocQupancy.  .  The  case  states,  that  Hawes  hold 
merely  as  his  own,,  ftnd  not  in  or  by  another.  The  whole 
country  was  deemed  vacant^  and  any  one  took  possession. 

This  was  the  view  in  which  it  was  beheld  by  govei'ii- 
ment,  and,  thefefi>re,  i^  1791,  they  passed  the  law  recited. 
The  efieot  of  this  was  to  take  no  notice  of  prior  occupancies, 
such  as  Hawes'8,  but  to  confirm  to  such  as  were  then  in 
poBsession,  and  who.  wie^re  Oo  longer  considered  as  usurpers. 
Had  Hawes  derived,  his  title  under  the  patent  he  would 
not  have  been  touched  by  the  act ;  as  he  did  not,  it  must 
be  presumed  he  had  only  a  title  by  occupancy,  and  when 
he  relinquished  that  to  another,  that  other  was  confirmed 
against  every  one  else,  dd  Hawes  himself  would  have  been. 
The  law  was  intended  to  meet  cases  where  the  right  wa« 
by  occupancy  only.  Truesdale  entered  on  a  piece  of  groimd 
supposed  to  have  been  vacant;  he  then  moved 
^way;  some  one  *then  entered  on  the  same  land,  [*189j 
^pou  which  Truesdale  .bco^ght  an  ejectment,  but 
this  court  held  he  could  not  recover,  because  he  could  not 
have  entered  animo  poasi/^ndL 

In  1798,  when  Hawes  took  possession,  it  was  vacant 
land.  The  reason  why  his  widow  is  considered  as  not  en« 
titled  to  dower,  is,,  that  his  estate  was  merely  that  of  occu* 
pancy  and  not  a  seisin  In  any  other  casQ  but  that  of 
lands  so  circumsti^nc^  it  .might  possibly  have  been  a 
seisin,  bat  here  it. conic}  npt  be;  for  the  whole  was  a  usur*^ 
pation  and  a  nieie  occupancy*  To  this,  therefore,  the  law 
of  seisin  is  not  applic|^ble«c ;  The  conveyance  and  clause  of 
warranty  from;  Biswas,,  cfm  work  no  estoppel  upon  u^^ 
Hawes  haying,b^,ppe8^(m|  might  have  been  deemed  en* 
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titled  to  a  right  of  entry,  and  then  the  warranty  was  no 
more  than  a  measure  of  prudence.  .It  is  probable  he  never 
9oId  more  than  his  improvements,  as  was  the  custom  in 
that  country,  and  it  was  inserted  merely  tOi  have  evidence 
of  a  better  title  than  that  usually  given,  which  was  a  parol 
sale  of  the  improvements.  Of  all  these  facts  the  court  will 
take  notice,  as  they  did  in  IVuesdays  Oase  the  present 
statement  does  not  say  the  land  was  granted,  and,  there- 
fore, the  occupancy,  and  the  general'  ciretnnstances  of  the 
country,  must  be  inferred  to  apply. 

ISmott,  in  reply.  From  what  is  stated  of  Truesdai^s  Oase^ 
it  is  evident  that  he  was  a  mere  occupant^^^  squatter : 
here  a  title  is  deduced  by  conveyance,  which,  as 'it  is  in  fee, 
a  seisin  must  be  presumed,  and  this  circumstance  distin- 
guishes it  from  Truesdale's.  Possession,  in  all  cases,  is 
evidence  of  right,  and  as  Hawes's  was  relinquished  afler 
formal  conveyance,  the  court  will  not  presume  otherwise, 
because  we  have  it  not  in  our  power  to  produce  the  title 
deeds  from  whence  he  claimed.  The  widow  has  them  not; 
they  go  to  the  heir,  or  the  purchaser;  and  as  her's  is  a  fit- 
vored  title,  unless  they  are  produced,  the  court  will  not 
infer  her  husband  had  no  right,  or  that  he  was  a  mere  oc- 
cupant It  is  stated  that  Hawes  held  in  his  own  -right,  and 
this  negatives  that  of  any  other  person.  He  exercised  an 
act  of  ownership,  and  what  he  did,  being  in  his  own  right, 
is  inconsistent  with   that  of  any  in  the  Stale.     If,  in  any 

case,  possession  will  warrant  an  inference  of  aei- 
[*190]     sin,  it  will  here.     *White  cannot  controvert  the 

title  of  Hawes;  a  bargainee,  by  mesne  convey- 
ances coming  in  under  the  husband,  is  estopped  from  deny- 
iug'the  right  of  the  wife,  and  must  admit  it.  That  the 
state  has  any  claim  can  admit  of  littleidoubt.  The  act  is 
to  confirm  previous  rights,  and  must  be  so  construed  as  to 
effectuate  that  intent.  Suppose  this  the  case  of^  a  base  fee, 
%nd  before  the  condition  was  broken;  the  a(6t  bad  passed ; 
would  the  breach  of  the  conditicm  ftfterwards  alter  tlie  rigbl 
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of  the  donor?  Beaidea^  the  state  does  not  appear' to  have 
EDj  interest,  and  it  cannot  be  presumed.  If  the  fact  be  sOy 
it  oagbtto  have  been  in  thercase,  which,  as  it  now  standfl| 
ire  have  clearly  made  out 

Kent,  J.,  delivered  the  opinion  of  the  court.  The  for- 
mer husband  of  the  demandant,  for  some  years  previous 
to  the  Ist  November,  1786,  was  possessed  of  the  premises, 
and  used  them  as  his  own,  and  not  in  the  right  of  another. 
He  then,  for  a  valuable  consideration,  conveyed  the  same 
in  fee  with  a  covenant  of '  watranty,  and  the  lands  have 
passed,  by  subsequent  conveyances  in  fee  to  the  present 
timant  This  is  sufficient  evidence,  in  the  first  instance,  of 
seisin  in  the  husband.  The  ^ife  is  not  bound  to  produce 
her  husband's  deeds,  because  it  is  not  presumed  to  be  in 
her  power,  and  in  the  present  case,  the  tenant  claims  in  fee, 
under  title  derived  from  the  hu8band.[l]  The  marriage 
and  death  of  the  husband  being  admitted,  there  is  no  ques* 
tion  in  the  case.  The  court  are  not  to  regard  lands  in  the 
town  of  Canaan  as  an  exception  to  the  general  rules,  which 
would  apply,  in  case  the  suit  had  been  for  lands  in  another 
town,  nor  was  the,  case  of  Trxuesdah  v.  Jefferies^ia)  which 

[1]  860  Brome  ▼.  /^tter^lV  WeM.  164;  Carpenter  y.  Weeks,  2  Hill,  341 ; 
Skencood  v.  VanderUmrgh,  2  Id.  303 ;  Jackatm  v.  Walter,  5  Cow,  301 ;  SJMrrow 
r.  Kinffman,  1  Cow.  242. 

(a)  Report  oTthe  oiM  of  Ihtpotdale  v.  Jtfferiee^  ss  read  in  giving  the'atx)ve 
opinion.  This  was  an  ejectment  for  Ixnds  in  Canaan  and  Chatham,  (formerly 
King's  districi)  in  Colombia  conntj,  and  was'argiied  and 'decided  in  April 
term,  1798.  Tlie  evidence  was,  thnt  18  or  20  years  before  the  trial,  the  Ici^ 
«»r  was  ill  possesmon  arxl  contioaed  therein  above  three  years;  thM  he  qnit- 
IhI  the  premisea  and  one  Kichniond  occupied  them  ;  that  he  returned  agoin 
into  poBsessioo,  and  remained  perhaps  a  year;  that  &  controversy  arose  be- 
tween Iilm  and  one  Knapp,  when  he  quitted  the  possession  and  -Knapp  en- 
tered, and  remained  in  pdsnesfiion  until  his  death  ;  that  Knapp  died  in  poA- 
tesBion,  leaving  a  widovtand  four  children ;  that  tiie  defendant*  ronrfiM  the 
widow,  and  had  been'  seven  or  eight  years  in  possession,  and  lieti  ndversely. 
Tiie  plaiotiirthen  gave  in  evidence)  the  act  of  25th  July,  n82,  add  the  de- 

todaht  the  act  of  22d  If  arch,  1V91.  The  act  of  1782  stated,  thtt  fear  and 
QBeaunesB -prevailed  aimong  the  inhabitants  of  King's  district,  byr^ison  '<A 
peteooes  that  the  whok^  or  part  of  th^  )and%  were  vacant;  and,  forreimiv- 
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was  cited  upon  the  argument,  decic^ed  upon  the  ground  of 
■ueh  an  exception. 

Judgment  for  the  demanda&t.(a) 


[*191]     *WAy  against  Carey,  Administrator,  Ac. 

A  JiMtioe*!  oonrt  has  no  jurisdiction  in  a  suit  hj  an  administrator. 

This  was  a  cauve  in  which  the  only  question  raised 
submitted  to  the  court  without  argument 

Radcliff,  J.,  now  delivered  their  opinion.     This  is  a 
case  on  certioran  to  a  justice's  court     The  error  assigned 

'u\g  such  fear  and  uneasincssea  it  was  enacted,  that  the  interest  or  right  of 
any  person  to  any  lands  within  the  said  district,  and  not  within  any  oolvnial 
grant,  should  not  be  impeached,  by  reason  that  the  same  were  not  before 
granted.  The  court  decided  that  tlie  construction  of  the  act  of  1782  wn^ 
that  it  amounted  only  to  n  legislative  declaration  that  those  lands  should  not 
l>e  located ;  that  the  possession  of  the  plaintiff  whs  of  no  avail,  for  he  entered 
without  claiming  title,  and  relied  solely  on  his  possession ;  that,  from  his 
subsequent  condui.!,  he  must  be  presumed, to  have  renounced  or  abandoned 
his  possession,  and  all  claim  under  it,  and  (to  use  a  common,  but  appropri  .te 
expression,)  he  was  to  be  regarded,  in  respect  to  the  premises^  as  a  mere 
Nquatter.    Judgment  for  defendjiot 

(a)  Tlie  general  principle  is^  that  all  who  derive  title  under  or  through  the 
tjusband,  are  estopped  from  controverting  his  seisin.  Therefore,  where  • 
tenant  under  a  mortgagor  took  ftom  his  heir  a  rebnise.  and  paid  off  the  moru 
gage,  it  was  held  that  tiie  tenant  oould  not  dispute  ^le  seisin  of  tbo  monga> 
^r,  and  tliat  liis  widow  was  entitled  to  dower,  llikhcock  v.  Harrinqttm,  6 
Johns.  Rep.  290.  The  law  is  the  sain^  in  favor  of  the  wife  of  the  aUenee  of 
tlie  mortgagor,  whose  right  to  dower  Iqr  the  want  of  seisin  in  her  husbandy 
cannot  be  impea^ned  by  a  person  deriving  his  title  under  a  grant  firom  Um 
aUenee,  though  .^  mortgage  was  then  outstanding.  Ootttw  ▼.  Tbrry,  t 
Johr<8.  Kep.  27^  An  acknowledgment  by  the  defendant  that  he  holds  on* 
dir  the  w;il  o^  tf  /rantor,  who  conveyed  to  the  husband  of  the  demandant  in 
fee,  >Miu  rapv*quently  re^purchased  the  land  so  conveyed,  is  a  reoognitlon  of 
Ihe  3e*'ji«f  €>f  the  husband.     SMbrm  v.  EtUa,  2  Johns.  Rep.  1 19. 

Sre  aJ^  BUtkoKk  v.  Oarpeakr^  9  J.  R.  344;  Dom^ y,D<Km)iw,  13  Wand 
Si;  Brtmmt  v.  Potkr,  17  Wend.  164;  8harwoody»  VoM^Mimrgh,  3  HiU,  "SOi^ 
Oofs^^nf^Sparrow  v.  JTtn^fium,  2  Cow.  242. 
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isy  that  the  plaintiff  below  sued  in  the  capacity  of  adminis* 
traU)r,  and  that  the  justice  had  no  jurisdiction  to  try  any 
action  m  which  an  administrator  is  a  party.  •  The  question 
was  submitted  by  consent  without  argument. 

In  the  case  of  Wells  v.  Nswherk,  Executor  of  Persen,  thia 
point  was  decided  against  the  jurisdiction  of  the  justice. 
We  considered  the  act  fro  mi  which  he  derived  his  authority 
us  applicable  only  to  cases  in  which  the  parties  appeared 
in  their  own  right^  and  not  to  those  in  which  they  appear- 
ed in  cnUer  droit  It  is  unnecessary  to  repeat  all  the  grounds 
of  that  opinion. 

Since  that  decision,  (which  was  made  in  January,  1800,) 
the  legislature,  when  passing  the  revised  act  concerning 
justices' .courts,  added  a  section  by  which,,  in  conformity  to 
the  principle  of  that  decision,  they  denied  the  jurisdiction 
of  the  justioe  in  suits  against  an  executor  or  administrator, 
but  were  silent  as  to  suits  in  thefr  favor*  From  this  it  might 
be  supposed  the  legislature  meant  th»t  suits  in  their  favor 
might  bcisustained  before  a  justice,  fiut  no.such  authority 
can  be  admitted  by  inference  or  implication,. and  the  act 
ought  not  to  be  construed  to  introduce  a  different  rule. 

The  decision  in  WeUs  v..  Nnokcrkifl).  is  not,  therefore, 
affected  by  this  act,  and  the  rule  .continues  that  the  justice 
has  no  jurisdiction. .  For  this  cause,  we  are  of  opinion  that 
the  judgment  be  reversed. 

Judgment  of  rever8al.(i) 

(a)  Since  reported,  lJohna«  Cases,  228. 

(6)  By  the  net  for  the  more  speedy  recovery  of  debts  to  the  value  of  2ft 
<ioUiff^  passed  1 1th  April,  1808.  seM.  30,  c  204,  s  1,  Laws  of  N.  Y.,  vol  Y. 
^  SH^Ib  actions 'by  exeoiliorftniid  administnitonJviriadietioQ  Is  given  to  tht 

i»*ice*8  ooiiru 


VOLi 
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[*192]    *The  President  and  Directors  op  the  Mas 
HATTAN  Company  wjaimt  Ledyard  and  Lsi> 

\  YARD, 

An  endorsement  in  the  name  of  a  firm^  bj  a  partner,  is  good,  and  may  ha 
declared  on  as  the  endofsement  of  the  firm. 

This  case  was  submitted  withoat  argument. 

Radcliff,  J.,  now  delivered  the  opinion  of  the  court 
This  is  an  action  by  the  pttiintiflW,  as  endorseesof  a  pro- 
missory note  made  by  Brown,  Talbot  &  Co.,  to  the  defend- 
ants for  488  dollars  and  17  cents,  and  endorsed  by  them  to 
the  plaintiffis. 

The  declaration  avers,  that  James  Brown,  William  Tal- 
bot and  John  Goodere,  acting  under  the  firm  of  Brown, 
Talbot  k  Co.,  made  the  note  in  question,  the  proper  name 
and  firm  of  Brown,  Talbot  &  Co.  being  thereunto  sulv 
scribed  ;  and  that  the  defendants  l)eing  partners,  under  the 
firm  of  Austin  Ledyard  &  Co.,  endorsed  the  said  not«  in 
writing,  the  proper  name  and  style  of  the  said  firm  of  Aus- 
tin Ledyard  &  Co.  being  thereunto  subscribed.  The  other 
parts  of  the  declaration  are  in  the  usual  form. 

The  partnerships  of  the  makers  and  endorsees  of  the 
note,  and  the  making  and  endorsing  of  the  same,  as  above 
set  forth,  are  admitted. 

The  evidence  on  the  trial  was,  that  Brown,  one  of  the 
makers,  subscribed  the  note  by  the  partnership  firm,  and 
that  Austin  Ledyard,  one  of  the  firm  of  Austin  Ledyard  & 
Co.,  endorsed  the  same  with  the  name  of  that  firm.  The 
question  submitted  by  the  parties  is,  whether  the  evidence 
supports  the  averments  contained  in  the  declanition. 

We  have  no  doubt  that  tb-i  averments  were  sufficiently 
Buppcjrted  by  this  evidence.  .  It  was  not  necessairy  to  set 
forth,  that  one  of  the  partners  of  each  of  the  firms  made 
and  endorsed  the  note  in  the  name  or  style  of  the  respea 
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tiYo  partner8bips.(a)  Although  made  and  endorsed  by  one 
of  the  partners  of  each  hoas^,  the  legal  effect  was  the  same, 
and  it  is  in  all  cases  sufficient  to  set  forth  a  writing  accord- 
ing to  its  legal  effect  or  operation.  We  are,  therefore,  of 
(pinion  that  the  plaintiffs  are  entitled  to  judgment 

Judgment  for  the  plaintiffa 


HcLDBETH  against  Elliob. 

V  a  fthcriff  levy  oa  land^  be  will  be  entitled  to  bis  full  poundage  on  tbe  sua 
eodoraed,  thoogli,  in  consequence  of  an  amicable  aettlementi  be  do  not 

This  was  an  action  by  the  late  sheriff  of  tne  county  of 
Montgomery,  for  fees  due  on  a  testatum  fieri  fiiciae^  at  the 
suit  of  the  defendant  against  one  Calvin  Young. 

*In  July  vacation,  1798,  a  testatum  fieri  fixdas    [*198] 
rnaed  in  ikvor  of  the  defendant  against  Calvin 
Young,  directed  and  delivered  to  the  plaintiff,  as  then  she- 

(a)  The  aafeel  way  of  stating  an  act  ia  aooording  to  its  legal  eflbct  Wben 
that  ia  done^  a  Tariation  in  evidence  ftom  tbe  manner  in  which  it  ia  set  forth 
to  have  been  performed,  is  immaterial,  if  the  effect  of  that  proved  be  the 
nrae.  Therefore,  an  averment  that  "A.  B.  k  Co."  accepted  a  bill,  ia  support* 
«d  by  an  aooeptanoe  **.for  A.  B.  A  Co ,  C.  D.,*'  who  was  their  agent  Bieys  v. 
ftsritisg,  8  Oainp.  604.  For  qui  facit  per  alium^  facit  per  ae.  8o^  an  aver- 
ment that  the  defendants  made  the  bill,  '*  their  own  proper  hands  being 
Uiereto  subscribed,"  is  supported  by  the  signature  of  one  of  a  firm,  in  ihc 
cjime  of  himself  **and  Co."  Jones  v.  Mara  and  anoiherf  2  Camp.  305.  Be* 
eaose  the  hand  of  one  is  equivalent  to  the  *'  hands  "  of  all  Odhoay  y.  Ma^ 
ttew,  1  Gamp.  403.  But  an  Rvennent  that  the  defendant  endorsed  the  bill, 
"his  own  proper  hand  being  tlicreto  aubscribed,"  is  not  maintained,  it  has 
been  ruled,  by  evidence*  of  an  endorneinent  by  procuration.  Leuy  t.  WOfoUf 
^  Bap.  Repu  180.  Lord  EUenborough^  however,  thought  thht  an  endorsement 
iij  the  wife  in  the  name  of  her  husband  might  support  nn  averment  of  the 
JMband's  "own  proper  Impd  being  thereto  subscribed  :'*  at  all  events,  that 
BO  oljeetion  coold  on  that  account  be  taken  by  th^  defendant,  after  a  pro 
aiise  to  pay,  with  a  knowledge  ^r  the  fact     Ilelmsley  v.  Loader,  2  Oomp.  460 


108  CASES  IN  THB  8UPRKMK  COUHT. 


HUdretb  v.  KUice. 


riff  of  tbe  county  t^fMoatgonvery,  and  ofidoi*80(l  as  follows: 
**Levy  7,500  dallara,  with  interest  from  the  24rth  ►f  Janu- 
ary, 1796,  and  22  dollars  and  58  cents  co^ts,  he»idea  yoiif 
fees."  The  writ  was  transmitted  to  the  phiintiff  im  a  letter 
from  the  attorney  of  the  defendant,  con  taming  the  follow- 
ing  directions:  "Enclosed  I  send  you  an  execution  against 
Calvin  Young,  for  a  large  sum  of  money.  He  purchased 
a  piece  of  land  from  tbe  plaintiff,  situate  in  the  east  part  of 
your  county,  near  Mayfield,  if  my  information  is  correct. 
Your  attention  to  the  within  will  oblige  your  obedi- 
ent,*' &c. 

After  the  receipt  of  the  wiit,  and  before  its  return,  the 
plaintiff  levied  oa  the  goods  and  chattels  of  Young,  to  a 
.small  amount,  and  also  went  to  the  land,  as  above  pointed 
out  to  him,  and  made  a  seizure  thereof;  but^  before  the  re- 
turn day  of  the  writ,  the  plaintiff  was  requested  to  delay 
the  sale  of  the  property  so  seized,  the  parties  in  the  suit 
having  settled  the  execution. 

The  plaintiff  neither  returned  the  writ  nor  sold  the  pro- 
perty seized  by  virtue  of  it. 

On  this  statement  of  facts  it  was  submitted  to  the  court, 
whether  the  plaintiff  was  entitled  to  fees  for  the  whole 
amount  endorsed  on  such  execution,  or  for  any  other,  and 
what  sura  ? 

Jt  was  admitted  that  the  value  of  the  land  seized  was 
equal  to  the  amount  of  the  sum  ordered  to  be  levied  oa 
the  execution,  and  that  Young  had  also  given  to  the  de- 
fendant a  mortgage  to  secure  payment  of  it 

'Thompson,  J.,  delivered  the  decision  of  the  court.  .We 
think  the  sheriff  is  entitled  to  his  full  poundage  on  the  8«m 
directed  to  be  levied.  The  case  of  Alchin  v.  Wells,  5  Term 
Ilep.  471,  so  far  as  it  may  be  regarded  as  an  authority  horci 
is  directly  in  point.  The  court  there  decided,  that  if  a  a)i^ 
riff  levy  under  a ^./i.  he  is  unquestionably  entitled  to  his 
poundage,  though  the  parties  compromise  before  he  sells 
any    of    thi)    d/)fendant's    goods.      The    stat.    29    Eli& 
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ol4,  under  which  *tbis  decision  was  made,  and  [*194] 
our  act  correspond  in  every  essential  part,  as  to 
the  plaintiff's  right  to  poundage.  Our  act  regulating  she- 
riffs' fees  says,  ^'serving  an  execution  for,  or  under  250 
dollars,  two  cents  and  four  mills  per  dollar,  and  for  every 
dollar  more  than  250  dollars,  one  cent  and  two  mills." 
But  in  order  to  guard  against  the  sheriff's  taking  poundages 
for  the  sum  contained  in  the  body  of  the  execution,  where 
thejudgnnent  is  upbn  a  penalty,  (as  in  thei  present  case,) 
or  where  he  is  not  able  to  find  property  sufficient  to  satisty. 
the  execution,  the  act  further  dedares,  'Hhe  poundage  on 
writs  cSfarifaciat^  and  all  other  writa  for  levying  moneys, 
U>be  taken  only  for  the  sum  levied."  The  true  construe- 
iion  to  be  given  to  the  act,  I  think,  is^  that  where  the  sheriff 
proceeds  to  sell,  he  is  entitled  to  his  poundage  only  on  the 
Mm  aotoally  raised^  And  wherever  the  plaintiff  inters 
poses,  and  a  compromise  takes  place,  he  is  entitled  to  pound* 
age  on  the  sum  reali2sed  by  tbe  plaintiff,  or  that  might  hav^ 
been  collected  from  the  property  levied  on.  To  say  that  a 
sheriff  sbouldbeeotitled  to  no  poundage  where  a>eompro» 
miise  takes  place,  would  be  manifestly  unjust.  He  may 
have  incurred' all  the  risk  and  responsibility,  for  the  safe 
keeping  of  the  property,  and  it  will .  then?  be  in  the  power 
of  the  parties  to  deprive  him  of  compensation  for  it  It 
may  be  said,  there  is  no  risk  where  the  levy  is  on  land ; 
this  may  be  true ;  but  it  is  observable,  that  perhaps  in  nine 
tenths  of  the  cases,  the  money  on  execution  is  raised  out 
of  personal  property,  and  the  act.  makes  no  distinction* 
Soppose  on  the  very  day  of  sale,  and  before  the  vendue 
dommences,  the  defendant  should  pay  the  sheriff  the  mo- 
ney, would  he  not  be  entitled  to  his  poundage?  and  I  ^.on 
•ee  no  material  distinction,  whether,  the  money  be  paid  Vo 
the  plaintiff  or  .  tbe  sheriff^  in  that  stage  of  .the  business, 
Cases,  no  do^bt,  may  be  supposed^:  where  the  sheriff  waU 
teoeive  more  than,  a  valuable  consideration  for  his  services. 
Botwe  think  'much:  les6  injuslice rwill  be  done  by  adopw 
iiig  the  rule  we  have  laid  down,  thaa  to*  say  the  sheriff  shall 
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be  deprived  of  all  his  poundage  wherever  a  oomproiniai^ 
takes  place. 

LiyiNOSTON,  J.  I  cannot  concur  in  the  opinion  just 
given.  It  is  only  on  the  aervir^t  of  a  fieri  faunat 
[*i95]  that  the  ^sheriff  is  entitled  to  poundage,  and  aa 
the  service  is  not  complete  until  an  actual  sale  of 
the  property,  he  cannot  until  then  have  any  right  to  this 
fee.  Nor  is  there  any  greater  hardship  in  this^  than  in 
countermanding  a  writ  against  the  person  before  service,  in 
which  case  the  officer  loses  his  fee,  although  he  may  havo 
been  several  times  to  the  defendant's  bouse  to  arrest  him. 
Unless  the  legislature  have,  by  expressi^ns  not  to  be  mis- 
understood, allowed  poundage  in  cases  of  this  kind,  we 
should  refuse  it,  as  it  will  lead  to  great  oppression,  and  the 
reward  in  many  cases  will  be  very  disproportioned  to  the 
service.  An  angry  plaintiff  may  instantly  after  judgment 
issue  an  execution  for  no  other  purpose  than  exposing  the. 
defendant  to  this  expense,  although  he  may  have  every 
ivason  to  believe  that  the  latter  intended  shortly  to  pay  the 
debt. 

This  he  would  be  under  no  temptation  of  doing,  if  the  de- 
fendant, at  any  time  previous  to  a  sale,  could  protect  hiia- 
»elf  against  this  charge.  But  it  is  thought  hard  to  permit 
the  party  to  settle  after  lands  have  been  aeissed,  without 
paying  the  sheriff  his  whole  poundago.  This  supposes  the 
seizing  of  lands,  or  taking  them  in  execution,  to  be  a  work 
of  immense  labor  and  trouble.  The  truth  is,  that  lands  are 
oftien  advertised  without  the  sheriff  or  his  deputies  ever 
seeing  them,  and  the  trouble  of  an  actual  seizure  oonaista 
only  in  riding  to  the  lands  and  proclaiming  that  he  takes 
them  in  execution.  And  yet^  for  this  paltry  service,  not 
equal  to  that'  of  arresting  the  person,  he  may  be  entitled, 
on  a  heavy  judgment,  to  a  most  enormous  reward.  K  we 
do  not  make  tne  proceeds  on  an  actual  sale  our  only  guide 
in  estimating  poundage,  how  shall  we  ascertain  the  value 
of  the  property  seized ;  or  who  can  say,  that  on. a  second 
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Jide  wkat  salueircMiihl  liiave  been  produced ;  and  if  we  al- 
low the  sheriff  poundage  here,  as  a  quantum  meruit  for  hiii 
trouble,  why  not  give  it  to  hirn  if  he  seizes  land  by  the 
plaintiff's  direction,  which,  as  is  often  the  case,  appears  in 
the  sequel  not  to  belong  to  the  defendant,  or  to  be  previous- 
ly encumbered  to  its  full  value. 

Having,  then,  little,  if  any  doabt  as  to  the  int*5ntion  of 
the  legislature,  who  appear  to  have  expressed  themselves 
with  great  circumspection,  not  only  by  restricting 
the  claim  of  ^poundage  to  the  actual  service  of  an  [*196] 
execution,  but  by  declaring  that  it  shall  be  taken 
only  for  the  "  sum  kvied,^^  or,  in  other  words,  the  sum  actu- 
ally made  or  brought  into  court^  I  think  the  sheriff  not  en- 
titled to  poundage  for  the  lands  taken  by  him  on  the  exe- 
cution  issued  in  thiB  case.  Of  the  decision' in  5  Term  Bep. 
470,  it  is  sufficient  te  say,  that  it  is  not  binding  on  us,  and 
that  the  reasoning  of  the  court  neither  satisfies  me  of  the 
propriety  of  the  thing,  or  that  we  have  the  power  to  make 
a  provision  for  sherifib  different  from  that  prescribed  by 
the  legislature  (a) 

Judgment  for  poundage  on  the  sum  endorsed. 
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Maograth  and  Hiooins  against  Church. 

▲n  damage  irrunediaidy  arising  from  a  jettison  is  to  be  contributed  for, 
though  it  happen  to  perishable  articles,  which  are  enumerated  in  the  nie* 
morandum,  and  remain  in  specie. 

Freight  and  yessel  are  to  be  estimated  in  %,  general  average,  as  thej  thep 
are. 

This  was  an  action  on  a  policy  of  insurance,  in  which, 
on  a  special  verdict  the  following  facts  were'  found. 
"  That  Le  Roy,  Bayard  and  M'Evers,  of  New  York,  as 

[a)  A  sheriff  is  entitled  to  poundage  on  serving  aco,  sa.  though  the  exe- 
wtion  be  unproductive  from  the  defendant'^  subsequent  discharge  under  ar 
biolrent  law.    Adams  v.  Bophtiis,  5  Johns.  Rep.  252. 
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Bgents  for  the'plainti£&,  who' were  merchants  in  Madeira, 
by  a  policy  of  assunwice,  dated  the  10th  of  September, 
1798,  insured  0^414  bushels  of  Indian  corn,  4,000  pipe 
staves,  4,000  hogshead  staves,  and  2,500  quarter  oaak' 
staves,  from  New  York  to  Madeira,  on  board  the  snow 
Ann  and  Mary,  Peter  Murphy,  commander.  That  the 
])rime  cof^t  of  the  corn  was  2,982  dollars  and  98  cents,  of 
the  pipo  staves,  170  dollarn  and  31  cents,  of  the  hogshead 
staves,  95  dollars  and  50  cents,  of  the  quarter  cask  staves, 
31  dollars  and  12  cents.  That  the  freight  for  the  corn  was 
to  be  550/.  sterliny,  for  the  staves,  148/^  and  that  the  plain*- 
tiffs  had  an  interest  on  board,  to  the  amount  covered  by 
the  i)olicy.  That  there  was  a  memorandum  in  the  policy^ 
by  vfhich  it  was  agreed  that  salt,  grain  of  all  kinds,  Indian 
meal,  and  all  other  articles  pei'ishable  in  their  own  nature, 
should  be  warranted  by  the  assured  free  from  average,  un* 
less  general.  '  That  the  vessel,  being  well  fitted  for  sea, 
sailed  on  the  voyage  iiisured,  on  the  17th  of  the  samo 
month;  on  the  21st  encountered  squally  weather  and  heavy 
seas,  which  continued  till  the  26th  of  the  same  month,  when 
about  1  o'clock  P.  M.  the  wind  blowing  violently,  suddenly 
chopped  round  from  E.  S.  E.  to  W.  N.  W.  and  laid  the  ves- 
sel on  her  beam  ends,  in  which  situation  it  became  necessary 

for  her  preservation,  and  that  of  the  cargo  and  crew, 
[*197J     to  cut  away  the  mainmast     That  in  doing  *this, 

it  splintered  off  at,  and  below  the  partners,  tearing 
away  the  piece  of  cloth  called  the  coat,  which  is  nailed  to 
the  deck  and  mast,  for  the  purpose  of  keeping  the  water 
from  running  into  the  hold.  That  in  consequence  of  this, 
as  the  sea  made  a  free  passage  over  the  snow,  a  vast  quan^ 
tity  of  water  continued  to  riLsh  into  the  hold  till  the  stump 
of  the  mast  was  cut  off,  and  a  new  coat  nailed  over  it  That 
ibis  occupied  about  an  hour  and  a  half,  when  there  were 
found  four  feet  wattT  in  the  hold,  though  one  pump  was 
continually  going,  the  other  having  been  carried  away  in 
the  fall  of  the  mast,  and  totally  disabled.  That  the  vessel 
laboring  much  with  a  heavy  sea,  it  became  necessary,  oa 


AtBANT,  AUOU8T,  I80t. 


197 


MS 


MaggTMth  V.  Gliurah. 


the  27tU,  to  ease  her,  by  throwing  overboard  about  half  the 
staves,  which  was  accordingly  done.  That  the  weather 
having  moderated,  the  snow  was  foand  to  be  in  so  disabled 
a  situation,  that  she  was  obliged  to  bear  away  for  the  neir* 
est  port,  three  of  the  crew  being  crippled  and  sick,  and  the 
captain's  leg  very  much  bruised.  That  on  the  18th  of 
October  following,  the  vessel  got  into  the  capes  of  Delaware^ 
and  on  the  seventeenth  of  the  same  month,  arrived  at  New- 
castle. That  there  were  n(a  to  be  procured  there  any  stores 
io  which  to  unload  the  cargo,  nor  any  assistance  to  obtain 
repairs,  and  that  the  yellow  fever  then  raged  both  at  Wil« 
mington  and  Philadelphia.  That  on  the  2oth  or  26th  of 
the  same  October,  Le  Roy,  Bayard  and  M*Evers  received 
information  of  the  vessels  being  at  Newcastle,  and  of  all  the 
antecedent  circumstfinces,  which  they  instantly  communi- 
oated  to  the  underwritei-s,  and  abandoneil.  That  the  vessel 
lay  at  Newcastle  till  the  yellow  fever  abated,  and  on  the 
30th  of  October  went  up  to  Philadelphia.  That  on  the 
abandonment^  it  was  agreed  that  Le  Boy,  Bayard  and 
M^Evers  should  send  a  clerk  to  Newcastle,  to  take  charges 
oif  the  cargo  belonging  to  the  plaintiffs,  for  acc^ount  of  whom 
It  might  concern,  without  prejudice  to  the  rights  of  either 
party.  That  the  vessel  arrived  at  Philadelphia  on  the  30th 
of  October,  the  day  she  left  Newcastle.  That  on  unlading 
tiie  cargo,  it  was  found  so  damaged  as  to  be  wholly  un- 
ta^rchan table,  and  that  all  the  damage  sustained  by  the 
com  was  occasioned  by,  or  in  consequence  of  the  cutting 
away  the  mast,  which  was  done  for  the  preserva* 
ii(m  of  vessel,  cargo  *and  crew.  That  the  articles  [*198] 
insured,  excepting  such  as  were  ejected,  were,  by 
consent  of  parties,  sold  at  Philadelphia,  for  the  benefit  of 
those  who  might  be  concerned,  and  produced,  after  deduct 
ing  charges^  924  dollars,  which  sum  was  paid  to  the  owflers 
of  the  vessel,  for  freight,  in  pursuance  of  an  award  made  by 
arbitrators  chosen  for  that  purpose,  but  the  defendant  was 
not  a  party  to  the  submission^  That  the  Ann  and  Mary 
was  repaired  at  Philadelphiiif  and  ready  to  take  in  a  cargo 

Vol.  I.  »4 


^ 


i 


'     .V 


1:98 


CASES  IN  TQl!:  SUPRKM&  OuUBT. 


•% 

4 


Milggnth  V.  ClmroU. 


on  the  28th  of  Norember,  bat  as  noemm  oT  Ae  kiud  of 
that  before  purchased  could  be  obtained,  it  being  flint  Jer- 
sey corn,  the  voyage  was  given  up,  and  the  vessel  returned 
to'New  York." 

If,  on  the  above  facts,  the  court  should  be  of  opinion, 
that  the  plaintiffs  were  entitled  to  recover  as  for  a  total  loss, 
the  jury  assessed  the  damages  at  1,231  dollars  and  54  cents ; 
if  for  a  general  average  for  the  los^  sustained  by  the  injury 
done  to  the  corn,  then  at  909  dollars  and  61  cents ;  i '  for  a 
particular  average,  at  237  dollars  and  51  cents. 

It  was  agreed  that  if,  in  estimating  the  general  average, 
the  freight  of  the  cargo  to  Madeira  ought  to  have  been  taken 
into  account,  and  not  the  freight  actually  paid  at  Philadel* 
pliia  only,  then  an  alteration  was  to  be  made  accordingly 
in  the  sum  to  be  recovered :  and  that  if  the  assured  were 
not  bound  to  look  to  the  owners  of  the  vessel  for  the  pro- 
portion to  be  borne  by  the  vessel  and  freight,  then  the  loea 
to  be  considered  as  total. 

In  a  former  trial  on  the  same  policy,  in  which  Le  Boy 
k  Co.  were  plaintiffs,  the  abandonment  was,  by  the  special 
verdict  then  given,  found  to  have  been  made  whilst  the 
vessel  lay  at  Phihulelphia,  where  she  could  have  been  re- 
paired for  less  than  half  her  value,  and  the  question  at  thai 
time  agitated  between  the  parties  was,  whether  the  corn, 
being  damaged  more  than  one  half  of  its  value,  was  sus- 
ceptible of  abandonment,  and  the  underwriter  responsible; 
or  whether  he  was  protected  by  the  words  of  the  memoran- 
dum ?  It  was  contended  that  he  was  not,  because  thoy 
applied  only  to  average  losses,  and  not  to  those  which  were, 
like  the  present,  total. 

In  support  of  this  idea,  the  authority  of  the  Frfnch  wri- 
ters was  relied  on  ;  but  the  bench  decided,  if  the  subjecl 
insured  be  in  existence,  there  cannot  be  a  recovery. 

However,  there  being  still  an  average,  occasioned  by  the 
jettison,  fur  which  the  assurer  was  bound,  it  be* 
[*199]     came  ^necessary  to  settle  that ;  but.  before  it  cc  uld 
be  adjusted,  the  defendant  died. 
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Tbig  induced  the  present  action. 


Harrison^  for  the  plaintiff,  disclaimed  all  intention  of 
impeaching  the  former  determination,  but  distinguished  the 
case  now  before  the  court  from  that  which  they  bad  for* 
merly  adjudged,  by  remarking  on  the  diversity  of  the  ver- 
dicts, ns  to  the  periods  of  abandonment  He  now  made 
two  points. 

1st.  That  the  plaintiff  had  a  right  to  abandon,  whilst  the 
vessel  was  at  Newcastle,  and  had  exercised  that  right. 

2d  That  even  if  they  had  no  such  right,  still  the  lo»i 

being  occasioned  by  the  jettison,  it  was  to  be  paid  for  by  u 

^neral  average,  and,  therefore,  the  underwriter  answerabl*^ 

It  is,  said  he,  a  settled  and  acknowledged  principle  in  the 

law  of  insurance,  that  whenever  the  voyage  is  lost,  the  a;^ 

Bured  has  a  right  to  abandon,  though  the  article  remain  in 

Bpecie.   Manning  v.  Newnham^  Park,  168, 169 ;  2  Marsh.  50r>. 

This  exists  as  well  in  cases  of  perishable  articles,  as  io. 

any  others.     iPAndrews  v.  Vaugfian,  1  Marsh.  150.     For 

the  warranty  "free  from  average,"  &c.  does  not  destroy  or 

impair  the  right  to  abandon.    It  only  regulates  the  cases  ia 

which  compensation  for  average  shall  be  claimed.     Upon 

these  principles,  it  will  be  barely  necessary  to  examine  the 

circumstances,  and  see  how  fully  they  apply.     The  vessel 

is  driven,  with  her  cargo,  into  a  port  foreign  to,  and  out  of 

the  course  of,  her  destination  ;  on  hearing  of  this,  and  her 

disabled  state,  an  abandonment  instantly  takes  place.    The 

right  of  the  parties  was  then  complete;  the  voyage  could 

not  be  prosecuted,  and  it  was  impossible  to  know  how  long 

the  incapacity  to  pursue  it  would  continue.     This  would 

justify  the  abandonment  then,  and  then  the  right  of  the 

assured  was  ascertained.    This  did  not  depend  on  the  memo* 

randum  ;  the  court,  therefore,  will  see  this  is  a  case  where 

the  effect  of  the  memorandum  could  not  apply.    In  all  cases 

there  is  a  memorandum,  yet  it  was  never  heard  to  work  a 

difference  in  a  loss,  arising  from  a  peril  of  the  sea,  in  do 

feating  the  voyage. 
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[*200]  *The  vessel  arrived  at  Wilmington,  wbere  there 
were  no  stores,  no  possibility  of  repairs,  or  of  prose- 
c»Jting  the  Voyage.  Safely,  then,  may  we  say,  with  Lord 
Mansfield,  ^'  if,  by  a  peril  insured  against,  the  voyage  h^ 
lost,  the  assured  may  abandon."  Because  the  cargo  is  com- 
posed of  perishable  articles,  is  it  to  remain  forever  at  the 
risk  of  the  underwritten  ?  Has  he  no  right  to  abandon,  and 
call  for  indemnification?  It  is  presumed  that  he  has,  and 
that  the  court  will  say  he  is  not  bound  to  wait  for  an 
eventual  change  of  circumstances.  If,  in  the  case  of  an 
embargo,  which  may  be  taken  off  in  two  or  three  days,  the 
right  now-  contended  for  exists,  and  the  assured,  immediately 
on  receiving  advice,  may  abandon,  will  he  not  be  entitled, 
in  a  case  like  the  present,  where  the  voyage  is  broken  up? 
Surely  thi»  will  be  considered  as  a  case  within  the  spirit  and 
letter  of  all  the  rules  of  abandonment.  But  admitting* 
(which  is  not  to  be  Supposed)  that  the  court  should  be  of  a- 
contrary  opinion;  we  have  still  to  rely  on  the  aeoond  position 
we  hav6  taken.  That  this  is  a  loss  arising  from  a  general 
average,  and  we,  therefore,  in  that  point  of  view>  entitled 
u>  recover.  The  special  verdict  finds,  that  the  vessel  me* 
with  gales  of  wind,  which  laid  her  on  her  beam  ends^  in 
consequence  of  which  she  was  obliged  to  cut  away  her  mast 
That  in  doing  this,  the  cloth  round  it  called  the  coat  wa« 
torn  away,  and  considerable  quantities  of  water  rus^hed  into 
tlie  hold.  That  from  thid  arose  the  injury  to  the  com,  and 
that  it  was  in  consequence  of  cutting  away  the  mast  for  the 
preservation  of  jill.  What  is  this  but  saying  in  so  many 
words,  that  it  was  a  1>>8S  arising  immediately  from  the  jetti- 
son ?  If  so,  we  are  entitled  to  recover  for  the  whole  of  the 
injury  attributed  to  it. 

It  is  not  the  mere  article  thrown  overboard  that  is  to  be 
made  good,  but  everything  is  to  be  compensated  for,  that 
receives  ii>jury  in  consequence  of  the  act  done  for  the  pre* 
servation  of  all.  Abb.  on  Ship.  278 ;  (See  1  Lex  Mer  Amer. 
2HL,  286.)  4'lieFefore,  the  finding  is  conclusive  on  the&etii 
and  the  law  is  but  a  necessary  consequence.     But  this  very 
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etfcamstance  is  to  be  urged  as  a  reason  for  a  new  trial  :it 
least^  and  a  question  is  to  be  made,  in  the  present 
^disoossioiiy  whether  the  jury;,  from  *the  testimony  [^201] 
given,  were  justified  in  finding  the  effect  of  the 
jettiiion.  It  was  no  doubt  proper  for  them,  because  facta 
must  be  submitted  to  their  determination.  There  is  no 
other  cause  stated  in  the  evidence,  which  can  account  for 
the  damage,  but  the  jettison  itself.  The  vessel  was  not 
leaky,  nor  was  there  any  injury  before.  There  is,  then, 
sufficient  stated  to  ascertain  the  origin  of  the  damage. 
Having  that  before  them,  and  nothing  else,  to  which  to  at- 
tribute the  loss,  they  had  a  right  to  infer  the  whole  occa- 
sioned by  the  jettison,  made  for  the  preservation  of  vessel 
and  cargo.  That  there  was  evidence  adduced,  that  there 
was  a  person  who  had  spoken  to  the  captain,  who  had  told 
him  ^e  damage  was  principally  owing  to  the  jettison,  is 
immateriaL  They:  aught  not  to  have  been  influenced  by 
mere  hearsay.  .Tlie  captain  himself  ought  to  have  been 
examined  as  to  other  causes ;  and  what  does  he  say  ?  Tliat^ 
in  kis  opinion;  the  jettison  was  the  principal.  It  is  impos- 
sible to  discrimiuaie  between  the  same  damage  occasioned 
bj  other  causes,  and  tluit  which  arose,  from  the  jettison. 
These  declarations  ought,  therefore,  to  be  laid  totally  out 
of  view...  The  court  may  well  imagine  the  captain  mistaken : 
they  will  be  warranted  in  saying  there  is  no  adequate  cause 
assigned  for  the  damage  but  the  jtttison,  and  thai  the  jury 
have  expressly  found.  The  court  will  do  well  to  consider 
if*  they  ought  to  enter  into  nice  disquisitions,  where  cause 
sufficteot;  iS'Suggested^  There  is  no  «rule'  of  discovery  iu 
these  cases.  If  the  party  show  sufficient  cause,  the  jury 
cHight  iasay  they,  cannot  examine  every  trifling  injury ;  it 
k  sufficient  that  this. is  the  greatest.  >  Will  the  court,  on 
mere  heaisay^  opeA  this  causcj!  having  no  document  to 
diaeriminate  what  part  was  injured  under  the  fxxlicy  and 
what  Bot?  '  Why  was  not  the  other  side  prejmred  to  show 
the  quantumfi  They,  had  equal  opportunity  with  the  plain- 
li&;  weiiliave .igiyen  absolute  evidence  to  satisfy  the  jurjf 
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that  the  injury  arose  from  the  jettison  exclusively;  they 
rely  on  mere  hearsay  alone.  If,  then,  the  loss  is  the  result 
of  a  jettison,  this  must  be  a  general  average,  and,  according 
to  the  statement  in  the  verdict,  the  court  will  be  of  opinion 
tha^  the  parties  are  entitled  to  look  for  their  proportion  to 
the  underwriters,  and  not  to  the  owner.  This,  then, 
[*202]  amounts  to  a  total  loss,  ^for  it  appears  from  the 
sales  at  Philadelphia,  that  the  parties  have  lost  the 
whole  of  the  subject  matter  of  the  insurance. 

Another  question  will  then  be  made,  as  to  the  manner 
in  which  the  average  is  to  be  computed.  It  will  be  con- 
tended, that  if  the  average  is  general,  another  rule  than  that 
by  which  we  have  been  guided,  ought  to  be  adopted.  It 
has  been  settled,  by  estimating  the  articles  according  to  the 
invoice;  the  ship  on  her  value  as  it  then  was ;  and  the  freight 
on  the  amount  to  be  then  paid.  It  could  not  be  taken  at 
the  sum  due  in  Madeira,  for  she  had  not  arrived.  It  is, 
therefore,  to  be  charged  with  average  on  the  amount  then 
earned.  That  the  arbitrators  gave,  and  is  the  sum  to  be 
paid ;  they  had  no  regard  to  what  ought  to  have  been  re- 
ceived in  Madeira.  They,  say  what  the  articles  sold  for  in 
the  market,  is  your  right,  and  that  you  are  to  have.  But 
this  was  under  an  agreement  that  what  was  done  should 
work  no  injury,  and  not  to  be  as  if  taken  on  account  of  the 
proprietor  of  the  cargo,  but  left  with  the  owner  of  the  vessel, 
merely  to  pay  freight,  and,  therefore,  as  if  on  his  account. 
In  settling  the  average,  he  is  allowed  what  he  would  have 
been  entitled  to  where  the  corn  was  sold.  On  this  ground 
the  calculation  was  made,  and  this  is  to  be  considered  as 
the  just  rule.  For  these  reasons,  we  conclude  that  the  party 
had  a  right  to  abandon,  and  that  there  was  a  total  loss.  If 
the  court  see  the  matter  in  the  same  light,  there  will  be  no 
need  to  consider  it  in  any  other  point  of  view.  Should 
they  deem  this  not  to  be  a  case  of  abandonment,  and  that 
We  are  obliged  to  take  to  the  subject ;  then  the  average, 
as  fixed  by  the  jury,  ought  to  prevail,  by  rating  the  freight 
as  received  and  the  corn  at  the  invoice  price,  not  as  it  would 
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bare  been  at  the  place  of  destination.  If  the  freight  is  thufl 
to  be  estimated  and  averaged,  why  not  the  corn  ?  If  not 
BO,  the  cargo  would  contribute  more  than  the  freight.  But^ 
at  all  events,  as  the  loss  of  the  corn  is  clearly  a  general 
itverage,  the  court  will  say  we  are  entitled  to  recover  as  for 
a  total  loss. 


M 


Pendkton  and  Hamilton^  contra.  Before  it  can  be  known 
whether  the  case  which  was  argued  on  a  former 
occasion  is  not  the  *sarae  as  that  now  before  the  [*203] 
tourt,  they  will  advert  to  it  If  they  will  only 
take  a  short  review  of  itj  they  will  perceive  that  now 
^itated  presents  the  very  same  subject,  as  to  the  right  to 
abandon,  with  some  slight  differences,  and  a  trifling  varia- 
tion in  the  arguments  and  points.  The  special  verdict  of 
this  day  only  states  the  abandonment  to  be  a  little  earlier, 
and  in  all  other  respects  the  testimony  is  totally  alike.  The 
defendant  contends  that  this  is  not  such  a  case  of  total  loss 
as  will  warrant  an  abandonment.  For  this  he  relies  on 
the  former  decision  of  the  court,  in  Le  Roy^  Bayard  <t 
U^Evers  V.'  Oouvenieur,  Tho  next  question  is,  whether  the 
plaintiflEj  are  not  entitled  to  recover  the  whole  amount  of 
the  subject  insured  as  for  a  total  loss.  Admitting  that  they 
have  a  right  to  recover  for  a  general  average,  the  inquiry 
will  be  what  is  it  to  be  made  for?  General  average  is  the  con- 
tribution for  that  which  sacrificed  for  the  preservation  of 
fell.  If  the  loss  be  applicable  only  to  one,  it  is  a  particular 
charge.  It  must  have  been  for  the  general  benefit,  and 
have  had  the  eff<5ct  of  saving ;  for  if  by  ejecting,  goods  be 
ftaved  from  one  storm,  and  lost  in  another,  they  will  not 
pay  average,  because  they  have  not  been  8aved.(a)  The 
question  is  whether  the  whole  value  of  the  corn  is  to  be 
brought  into  the  general  average.  The  facts  stated  in  evi- 
dence, as  conn(3Cted  with  the  special  verdict,  do  not  warrant 

(a)  If  the  gfoodfl  be  saved  Trom  the  second  peril,  they  shall  oontribute  for 
An  ejecting  which  has  saved  from  a  first  dangefi  (ho'  igh  the  ship  be  lost  uo 
Ihe  aeoond.     See  1  Lex  Mer.  Amer.  230,  and  the  authorities  theze. 
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the  conclusion  that  all  the  damage  arose,  as  an  inevitable 
consequence,  from  cutting  away  the  mast.  May  not  the 
injury  be  att^'ibuted  to  another  cause?  Did  nota  witness 
expressly  testify,  from  the  confession  of  master,  mate  and 
crew,  it  was  only  principally,  and  not  exclusively  owing  to 
the  cutting  away,  that  the  com  was  injured?  He  was  ex- 
amined for  no  other  purpose  than  to  prevent  the  conclusion 
of  the  jury  as  to  the  source  of  damage.  On  the  former  ar- 
gument it  was  never  contended  that  the  corn  was  to  be 
made  a  subject  of  general  average.  This  was  an  after- 
thought; an  ingenuity  of  counsel  to  add  the  value  of  the 

corn  to  the  general  average,  because  it  could  not 
[*2(>i]     be  recovered  in  any  other  way.  ,  *Therefore,  the 

injury  is  now  made  an  immediate  consequence  of 
cutting  away  the  mast^  and  then  the  rule  of  law  applies  as 
to  consequential  lo^s,  and  right  to  contribution;  r.  But  the 
verdict  shows  the  storm  had  been  making  a  breach  over 
the  vessel  long  before  the  mast  was  sacrificed,  and  there  is 
no  evidence  that  the  vessel  did  not  theq  ship  some  water: 
it  is  impossible  she  should  not  But  if  the  injury  bad 
arisen  from  and  in.  the  manner  stated,  does  it  <^me  up  to 
the  position  of  counsel?  According  to  this,  every  possible 
'•onsequence  of  cutting  away  is  to  be  a.  matter  of  general 
average;  and,  if  so,  every  thing,  however  consequential, 
will  be  a  loss  within  the  meaning  of  the  term.  Should  a 
captain,  after  a  necessity  to  eject,  be  obliged  to  remove  part 
of  his  cargo,  if  he  place  it  where  it  receives  damage,  there 
would  be  a  loss(a)  and  it  must  be  considered  as  general 
average.  But  supposing  the  corn  to  be  considered  as  gen* 
eral  average,  it  is  doubtful  how  the  calc?ilatioQ  ought  to  be 
made.  The  whole  value  is  now  considered  as  losU  Tbin 
surely  is  not  correct.  Groods,  even  that  are  lost,  are  to  con* 
tribute;  not  all,  however,  in  the  present  case  were  so  be- 
cause there  was  to  the  amount  of  900  dollars  saved.  This 
must  be  deducted  from  the  amount  to  be  brought  into  aver 


(a)  Though  coniequential,  it  would  not  br  immediatelj  ao. 
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age,  and  ought  to  be  taken  from  the  costs  at  the  port  of 
sbipment  And  though  this  was  given  for  freight,  yet  it 
was  DO  more  than  might  be  due,  for  the  vessel  was  found 
to  be  able  to  prooeed  on  her  voyage ;  and  surely  the  under- 
writer is  not  obliged  to  pay  the  amount  of  freight  as  a  loss 
under  the  policy. 

It  is  objected  that  the  testimony,  which  goes  to  contr//- 
vert  the  conclusion  of  the  jury  tis  to  the  cause  of  damage, 
is  only  hearsay.  It  will  be  well  worth  while  to  conside/*  by 
whom  it  was  adduced.  It  was  by  a  clerk  of  Le  Roy  &  Co. 
sent  by  them  as  an  agent,  who  related  what  their  cihoi 
agent,  the  captain,  had  said ;  he  himself  did  not  testify 
This,  therefore,  was  the  declaration  of  their  own  agent, 
produced  by  themselves,  and  certainly  from  them  at  least, 
entitled  to  credit  He  says  the  damage  was  principally 
owing  to  the  cutting  away  the  rnast;  the  inference,  there- 
fore, is,  it  was  not  wholly.  The  two  ideas  are  not  converti- 
ble the  one  into  the  other.  They  are  contradictions 
*in  terms ;  the  jury,  having  no  other  data  from  [*205J 
whence  to  infer,  must  certainly  have  given  their 
verdict  against  all  evidence  in  the  cause;  it  is  impossible 
the  jury  could  have  drawn  an  inference  from  any  facts 
there.  Principally,  it  must  be  acknowledged,  is  a  vague 
term,  but  it  negatives  the  idea  of  wholly.  It  permitted  the 
adoption  of  some  loss  from  the  cause  alleged,  but  did  not 
allow  attributing  the  whole.  A  bare  majority  of  the  sub- 
iect,  a  little  more  than  half,  could  be  intended  under  that 
view.  How,  then^  would  this  operate?  It  is  incumbent 
OQ  the  plaintiff  to  render  the  subject  precise.  Where  he 
cannot,  it  turns  to  his  own  disadvantage.  There  is  no  cri- 
terion of  facts.  Principally  is,  in  law,  the  greater  part. 
There  is  no  criterion  for  the  jury  to  decide,  except  the  word 
principally,  which  leads  to  no  conclusion  except  something 
more  than  half.  It  is  of  considerable  importance  in  the  in- 
vestigation of  causes,  as  it  relates  to  truth  and  justice,  that 
too  much  latitude  be  not  allowed  to  vague  inferences.  This 
often  creates  a  disposition  in  the  mind  to  draw  conolusioni 
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from  uncertin  premises, 'and  is  a  reason  why  we  should  con- 
fine it  to  Strict  deductions,  and  adopt  a  rule  for  it  to  govern 
itself.    Inasmuch  as  there  is  no  datum  to  determine  the 
foot  of  how  much,  beyond  half,  was  injured,  the  law  will  in- 
tend just  more  than  half,  and  nothing  less.     It  will  not  be 
permitted  in  the  face  of  evidence  that  it  was  not  wholly, 
that  it  was  a  little  more  than  half,  damaged,  to  say  that  it 
was  wholly  and  entirely  so.     When  a  person  who  knows 
how  much,  pronounces  principally,  shall  a  jury  say  wholly? 
Are  there  any  facts  in  the  special  verdict^  from  whence  the 
jury  can  draw  such  an  inference?     From  the  21st  of  the 
month  to  the  26th,  the  vessel  was  in  a  course  of  storms. 
C^an  this  have  produced  nu  injury?     A  duration  of  five 
dnys'  bad  weather?     Though  possible,  it  is  not  probable 
such  should  have  been  the  case.     Then  comes  the  jettison ; 
and  then  the  witness  says  he  believes  the  principal  part  of 
the  damage  took  place.     But  was  there  not  something  sub- 
sequent, from  which  the  injury  might  be  supposed  to  pro- 
ceed?    There  was  another  storm,  from  whence  it  is  impos- 
sible the  injury  should  not  have  been  increased  :  it 
[*206]     codld  *not  have  been  repaired.     If  what  took  place 
the  next  day  was  the  consequence  of  cutting  away 
the  mast,  within  their  word  principally,  it  may  perhaps,  be 
questionable  whether  some  of  this  injury  be  not  a  subject 
of  compensation.     That  which  was  immediate,  is  to  be  con- 
tributed for,  1  Mol.  b.  2,  c.  6,  s.  7,  not  however,  to  go  fur- 
ther than  what  directly  ensues.     But  as  there  was  another 
tempest  immediately  supervening,  it  is  impossible  to  calcu- 
late the  quantum  of  damage  in  one,  and  the  quantum  in  the 
other,  so  as  to  ascertain  the  consequence  which  was  imme- 
diiite.     In  an  interior  view  of  this  case,  the  jury  appear  to 
iiave  lumped  too  much  ;  to  have  added  together  what  might 
be  attributed  to  precedent  and  to  subsequent  causes  ;  it  is 
impossible  to  say  the  jury  did  not  value  the  second  tern- 
pe&t.     The  facts  do  i.ot  warrant   their  conclusion,   and, 
•therefore,  they  hud  no  sufficient  bilsis  to  overrule  the  cap* 
tain's  own  dfeeFaration,  that  the  whole  injury  was  not  firom 
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the  jettison.     He  had  every  thing  under  his  eye,  and,  there- 
fore, must  be  the  best  judge  whether  all  the  damage  arose 
from  the  first  tempest.     If  the  court  think  thus,  the  ma^ 
ter  must  be  reviewed ;  they  certainly  will  not  say  all,  when 
the  party,  by  his  agent,  says  the  reverse.     In  every  case 
like  this,  the  master  is  agent  for  every  one  concerned.     It 
is  not  a  case  of  total  loss,  in  which  he  is  the  agent  of  the 
underwriter:  in  average  losses  he  is  the  representative  and 
deputy  of  each  party  insured.     He  has  a  duty  to  perform, 
and  is  responsible  to  them  for  its  discharge.     He  is  to  col- 
lect the  proportion  to  be  contributed,  from  each  his  contri- 
butory share.     He  is  bound  to  make  this  collection,  and 
loen  distribute  according  to  the  general  average  :  he  is  lia- 
ble if  he  parts  with   the  cargo  before  the  contribution  is 
Kittled.     The  result,  then,  necessarily  is,  that  the  party 
Laving  a  claim  on  him,  must  have  recourse  to  him  for  the 
average,  and' call  on  the  underwriter  for  the  ultimate  loss, 
l^hat  is,  the  difference  between  the  injury  sustained,  and 
the  sum  he  is  entitled  to  receive  from  the  defendant  in  this 
suit.    On  the  one  hand,  the  owner  of  the  cargo  had  to  re- 
reive  for  the  injury  done  to  the  corn;  on  the  other,  the 
owner  of  the  ship,  for  the  injury  done  to  that.     It  was  a 
complicated    fact  of  mutual   contribution.     The 
owner  of  the  goods  was  ^obliged  to  discount  so     [*207] 
much  of  his  demand  against  the  owner  of  the  ship 
as  the  owner  of  the  ship  was  entitled  to  receive  from  him 
and  cannot  ask  the  whole  loss  from  us.     Suppose  he  had 
a  right  to  receive  more  for  the  corn  lost,  than  he  was  bound 
to  contribute  for  the  injury  done  to  the  ship?     He  cannot 
come  aofainst  the  underwriter  for  the  whole  of  what  would 
be  due  for  the  damage,  without  this  set-off.     What  he  wafl 
to  receive  might  be  less  than  what  he  had  to  pay  ;  can  he 
have  recourse  to  the  underwriter  for  more  than  he  did  pay? 
On  a  U^ta]  loss  the  underwriter  is  to  pay  a  total  loss ;  on  a 
partial  loss  ;  and  when  there  is  a  general  average,  the  quau- 
tum  ascertained  on  a  just  calculation  among  all  the  parties, 
for  the  assured  ought  to  recover  only  the  amount  of  th* 
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loss  ocoasioned  by  the  jettison,  or  otiier  disaster,  after  doi 
iductiog  what  he  was  entitled  to  receive  in  oontrrbutioti 
from  the  other  parties  concerned  in  the  voyage.  The  un* 
derwriter  ought  not  to  pay,  when  the  assured  has  a  subjeot 
on  which  he  has  a  right  to  claim.  From  the  insurer  ha 
ought  not  to  recover,  when  his  agent  has  in  his  hands  a 
pledge,  from  whence  it  is  to  be  taken.  As  to  the  arbitra- 
tion,  the  defendant  was  no  party  to  the  submission,  and, 
therefore,  was  not  bound  by  it.  The  right  to  abandon 
must  on  the  principle  of  Le  Boy  cmd  otiiera  v.  Gouvemeur^ 
be  denied.  As  the  value  of  the  corn  was  not  less  than  the 
freight,  there  could  not,  for  that  reason,  also,  be  any  ground 
for  abandoning,  especially  as  the  vessel  was  repaired,  and 
the  owners  willing  to  proceed. 


Hdriaon^  in  reply.  The  former  decision  in  a  case  acknow- 
ledged to  be  under  this  policy  is  greatly  insisted  on.  Did 
this  not  essentially  differ,  the  court  would  not  now  be  ad- 
dressed. When  thcU  was  considered,  the  point  now  in  con- 
test, as  to  a  total  loss,  never  arose.  The  question  then 
raised  was,  whether  an  abandonment  could  be  made  under 
circumstances  very  different  from  those  which  now  present 
themselves?  Here  the  act  was  justified  from  the  local  situ- 
ation of  the  subject  There  the  ground  was,  that  being  in- 
jured to  more  than  half  the  value,  the  party  was  entitled 
to  abandon.  The  court  must  recollect  that  in  Le  Boy  v. 
Oouvemeur,  the  plaintiffs  could  not  give  in  evidence  tlie 

time  when  the  abandonment  was  made,  they  only 
[*208]    being  able  *to  do  it,  and  as  parties  to  the  record, 

inadmissible.  The  time  is  not  unimportant,  as  on 
it  may  depend  the  right  of  the  party  to  a  total  or  an  aver- 
age loss.  For  instance,  suppose  a  capture,  and  the  assured 
a  day  before  he  hears  of  the  vessel's  saftjty,  abandon  ?  It 
will  be  good.  If  he  delayed  till  after  receipt  of  the  inforipa- 
tion,  it  would  be  nugatory.  The  court  will  never  say  that 
an  abandonment^  made  \i  hen  the  party  had  a  right  to  aban- 
don, shall  be  impeached  by  the  memorandunu    It  is  nni 
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sontended  that  when  the  vessel  was  at  Newcastle,  she  ooald 
have  been  repaired,  or  stores  had,  or  that  the  cargo  could 
have  been  oonvejed  to  its  place  of  destination.  At  that 
period,  then,  it  clearly  was  a  total  loss.  Had  the  assured 
Iain  by,  it  would  have  been  otherwise,  but  they  did  not; 
they  took  immediate  advantage  of  their  right,  which  did 
not  rest  on  the  memorandum,  but  on  the  right  to  abandon. 
Q088  v.  Withers,  2  Burr.  694. 

The  principle  now  contended  for  is,  that  whatever  the 
cargo  may  be,  or  its  situation,  the  right  to  abandon  turns 
the  loss  on  the  insurer,  and  this  point  is  not  the  one  decided 
by  the  court 

The  former  consideration  was,  whether  a  deterioration, 
to  more  than  half  the  value,  authorised  an  abandonment? 
The  consideration  then  turned  on  the  distinction  between 
the  laws  of  England  and  France  on  that  right.  On  this 
point  both  parties  are  agreed.  But  one  question  now  is, 
whether  this  case  ought  to  be  sent  back  for  examination  to 
another  jury  ?  They  were  not  to  be  bound  by  the  relation 
of  hearsay  eauses,  said  to  have  been  acknowledged  by  the 
captain  and  others.  They  had  &ct8  before  them,  and  from 
them  they  were  justified  in  attributing  the  damage  to  eithci 
one  cause  or  the  other.  Are  there  not  &cts  in  the  case 
from  whence  a  jury  might  say  the  loss  arose  from  the  jet^ 
tison?  There  is  nothing  from  whence  they  could  infer  it 
antecedent  to  the  cutting  away  the  masts.  Allowing  all 
that  has  been  said  respecting  the  word  principally ;  that  it 
means  exactly  a  little  more  than  half,  the  jury  have  decided 
on  the  credit  due  to  it,  and  they  have  not  thought  it  enough 
10  outweigh  the  evidence  of  the  damage,  arising  sokly  from 
the  jettison.  They  find  the  cutting  away  the  mast 
necessary  *for  the  preservation  of  all,  and  the  in-  [*209] 
jury  was  an  immediate  direct  consequence  of  that 
cutting  away.  This^  then,  is  clearly  a  loss  within  the  mean- 
ing of  general  average ;  and  being  of  the  whole,  is  a  total 
loss.  But  here  it  is  said  we  have  no  right  to  look  in  th« 
6m  instance  to  the  insurer :  we  must  take  from  the  captain 
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afnd  others,  and  then  apply  to  the  underwriter  for  the  ba- 
lance. Is  it  not,  however,  a  loss  from  the  perils  of  the  sea, 
from  a  general  average  arising  out  of  those  perils?  And 
will  the  court  turn  us  round  from  the  words  of  our  policy 
to  the  captain,  because  it  is  said  he  has  a  lien  on  what  was 
to  pay  us,  and  being  our  agent  ought  to  have  thus  applied 
it  ?  Can  he  j  ustify  holding  the  ship  till  the  owner  of  goods 
ejected  be  paid  ?  If  he  has  not  this  power  over  the  vessel, 
neither  can  he  detain  the  cargo.  Suppose  my  goods  thrown 
overboard,  the  owner  of  the  vessel  a  bankrupt.  The  cap- 
tain does  not  perform  this  duty,  and  she  sold  by  his  assigii* 
ees  on  her  arrival,  can  the  underwriters  say  you  must  look 
to  the  owner,  the  cosils  foederis  has  not  taken  place  ?  Ali 
that  can  be  done  is  to  substitute  the  underwriter  in  our 
place,  and  he  will  have  a  right  to  use  our  names  in  the 
prosecution.  It  is  from  him  we  have  to  expect  satisfaction. 
The  court  will  find  the  principles  on  which  the  contribu- 
tion  has  been  settled  to  be  correct ;  as  our  loss  is  of  the 
whole,  and  as  that  is  to  be  contributed  for,  we  contend, 
both  on  the  right  to  abandon,  and  on  the  settled  rule  of 
law  in  cases  of  general  average,  that  we  are  entitled  to  re- 
sort to  our  policy,  and  leave  the  assurer  to  reimburse  him- 
self from  the  others. 


Kent,  J.,  (after  stating  the  facts,)  thus  delivered  the 
opinion  of  the  court. 

This  cause  comes  before  the  court  upon  a  special  ver- 
dict. 
[*210,  211]       *Two  questions  have  been  made : 

1.  Whether  the  plaintiff  be  not  entitled  to 
recover  as  for  a  total  loss? 

2.  If  not,  then  by  what  rule  is  a  general  average  to  be 
liquidated. 

'  The  first  point  was  settled  by  this  court,  in  the  case  of 
Le  Boy^  Bayard  <k  M^Evers  v.  Oouvemewr,{<ij    That 


(a)  Since  reported,  1  Johns.  CiiaeB,  226. 
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stose  upon  this  same  policy,  and  upon  facts  substantially 

the  same.     The  question  was  on  the  construction 

of  the  *words  in  the  memorandum, //cc/rom  aver-     [*212] 

^  unkss  general ;  and  the  court  decided,  that  to 

^ake  the  insurer  liable,  there  must  be  an  actual  destruc- 

^<^n  of  the  article  specified  in   the  memorandum,  and  not 

'"^^fely  such  a  technical  loss  of  the  article  as  would  autho- 

^  an  abandonment     Consequently,  as  the  corn  existed 

^  ^^  instance,  the  insurer  was  not  liable  for  it,  however 

^'^orated  it  might  have  been  by  the  perils  of  the  sea. 

"*  ^'is  decision  was  warranted  and  governed  by  the  case 

^*  C^bcicing  v.  Frasei^^ip)  which  was  a  strong  #nd  unanimoui 

determination  of  the  court  of  king's  bench,  upon  a  case  re- 

acrvo<i    on   the  very  point  in  question.     In  that  case  tho 

insii.r-^.nce  was  upon  a  cargo  of  fish  from  Newfoundland,  to 

ft  po^t;  of  discharge  in  Portugal,  and  which  was  Figara.    On 

the  j>€i^sage  the  crew  hove  overboard  part  of  the  fish,  for 

^^  general  preservation  of  the  ship  and  cargo,  and  the  ship 

was  obliged  to  put  into  Lisbon,  which  was  upwards  of  one 

nuntired  miles  from  her  port  of  discharge.     It  was  there 

'oiitui  upon  survey  that  the  fish  were  rendered  of  no  value, 

^^^^gh  sea  damage,  and  the  ship  did  not  proceed  on  her 

^^y*^ge.     The  court  held  the  insurer  liable  for  no  more 

^lian  what  he  had  paid  into  court  as  a  general  average  on 

*ue   Cargo,  and  a  particular  average  on  the  ship.    Lord 

'^'cin^/Jey  observed,  "  that  the  insurer  was  liable  only  for 

^  ^lal  loss,  and  that  the  total  loss  here  was  the  loss  of  the 

^^^g  itself,  and  not  any  damage,  however  great  while  it 

exists.      That  in  common  cases,  when  the  voyage  is  ob- 

^^^cted  and  not  worth  pursuing,  it  is  a  total  loss.     But  the 

^©marandum  goes  on  the  idea  that  the  insurer  is  not  to  be 

*'^ble  for  any  damage  however  great"     BuUer,  J.,  observ- 

®^  ftlso,  **  that  the  voyage  being  defeated,  might  be  very 

•Material  in  cases  not  within  the  memorandum. ^'^     This  de- 

Vision,  therefore,  goes  the  whole  length  of  settling  that. 

^*>  ^mxk,  114;  LManh.  144;  Millar,  3^9;  S.  G.  East.  26  Geo.  IIL 
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although  in  certain  cases  a  total  loss  maj  be  in  whatever 
defeaia  the  voyage,  and  will  authorize  an  abandonment, 
this  will  not  hold  in  the  case  of  perishable  articles  within 
the  memorandum.  The  insurer  thti-e  is  secure  against  all 
damage  to  them,  whether  great  or  small ;  whether  it  defeats 
the  voyage,  or  only  diminishes  the  price  of  the  goods. 
The  memorandum  prevents  the  loss  from  being 
[*218J  *total,  unless  the  article  be  burnt,  sunk,  captured, 
or  otherwise  completely  destroyed ;  and,  consider- 
ing the  difficulty  of  asc^ertaining  how  much  of  the  loss  arose 
by  the  perils  of  the  sea,  and  how  much  by  the  perishable 
nature  of  the  commodity,  and  the  impositions  to  which 
insurers  would  be  liable  in  consequence  of  that  difficulty, 
the  rule  of  construction,  as  now  settled,  is  the  most  sal u 
tary,  by  reason  of  its  simplicity  and  certainty.  This  diffi- 
ailty  would  remain  in  full  force,  if  the  law  was  otherwise, 
and  the  insurer  was  to  be  held  for  damage  to  the  perish- 
able  articles,  when  that  damage  was  so  great  as  to  occasioa 
a  loss  of  the  voyage.  One  great  object  of  the  rule  would, 
in  such  case,  be  defeated. 

In  delivering  our  judgment,  l  have  been  the  more  par- 
ticular in  explaining  the  former  decision,  and  giving  it  my 
full  acquiescence,  from  an  impression  which  I  receiveti  at 
the  argument  of  this  cause,  that  the  decision  was  not  suffi- 
ciently understood,  or  that  it  did  not  give  all  desirable  satis- 
faction. The  observation  of  liord  Kenyan^  in  the  cause  of 
AT  Andrews  v.  Vaughan^  1  Marsh.  150,  would  seem  also,  as 
it  stands  at  present  without  explanation,  to  be  opposed 
to  the  rule  we  have  adopted ;  for,  he  said  the  insurer  was 
liable  not  only  when  the  article  was  actually  destroyed, 
but  when  the  voyage  was  lost.  If  by  this  observation  was 
meant  that  the  insurer  was  held  when  the  voyage  was  lost, 
by  some  cause  or  peril  not  arising  from  the  condition  of 
the  articles  in  the  memnrandum.  it  is  not  contrary  to  the 
rule  contended  for ;  but  if  it  is  to  be  understood  as  extend* 
Tng  t>  a  loss  of  voyage,  in  consequence  of  damage,  how* 
ever  great,  t<>  the  .'.rticles  in  the  memorandom,  it  is  directly 
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jontrary  to  the  decision  of  Cocking  v.   Eraser ^{cC)  and  can- 
not be  received  at  law. 

It  is  to  be  observed  that  it  is  not  stated  in  the  verdict 
that  no  other  vessel  could  be  had  at  Newcastle  to  carry  the 
cargo,  but  that  the  vessel  in  question  could  not  there  be  re- 
paired ;  and  it  is  found  that  she  was  speedily  repaired  at 
Philadelphia,  and  was  ready  for  the  voyage,  but  that  it  wail 
given  up  and  deemed  lost  in  consequence  of  the  unmer- 
chantable condition  of  the  cargo,  and  because  no  other 
cargo  of  the  like  kind  (it  being  Jersey  flint  corn)  could  be 
there  obtained.  This  was  evidently  the  real  cause 
of  the  loss  *of  the  voyage,  and,  therefore,  neither  [*214] 
this,  nor  the  former  decision,  apply  to  the  case  of 
a  loss  of  voyage  from  injuries  distinct  from  those  liappening 
k*  the  psi-ishabk  articles,  such,  for  insUmce,  as  an  irreparable 
damage  to  the  vessel.  That  would  be  a  loss  of  voyage  in 
a  case  not  within  the  memorandum,  and  liable  to  be  regulat- 
ed by  other  rulea(6) 

(a)  See  BwrneU  y.  Kmnnffton,  7  D.  &  E.  222. 

(d)  Antecedently  to  the  introduction  of  the  memorandum,  the  insurer  waa 
iMpoDsible  for  any  partial  loss  individually  sustained  by  the  subject  of  the 
iAirance,  under  tlie  words  of  the  policy.  To  abridge  this  liability  in  the 
Oiiae  of  perishable  articles,  was  the  intention  of  the  clause,  "  warranted  free 
hom  average  unless  general;"  because  sucii  commodities  carrying  within 
tliemselvos  the  seed»  of  deterioration,  it  was  very  difficult  to  diAcriminate  the 
piirtial  injury  induced  by  inherent  causes,  from  rucIi  as  migiit  arise  witliin 
Uie  risks  undertaken.  If  the  words  are  construed  as  conttiining  a  warranty 
against  all  partial  losses  except  that  of  gt  lenil  average,  then  the  underwri- 
ter will  be  exempted  from  every  partial  losa  whiuii  is  not  a  general  average. 
Of  this  opinion  were  Lord  Mansdeld  and  Mr.  JuMtiee  BuUer,  ( Wilson  v.  Smithy 
3  Burr.  1650.  Mason  v.  Skurry,  Park,  160,  and  Cocking  v.  Fraaer^)  cited  in 
tlie  decision  of  the  court  in  the  text  If  the  words  ire  to  be  taken  as  cre- 
ating a  condition,  by  which  the  insurer  is  wurmnted  free  fh>m  partial  indi- 
vidual kws,  **  unless,'*  or  "  if  there  be  not**  a  general  average,  then  on  a  case 
of  general  average  happening,  the  policy  will  be  restored  to  its  original  gene- 
rality, and  tlie  assured  let  in  to  recover  for  the  whole  of  his  partial  losa 
Such  was  the  construction  firat  given  in  the  Knglish  courts,  {Cantillon  v. 
Lmd.  Asa.  cited  3  Burr.  1553,)  and  since  confirmed  on  solemn  argument  in 
Uie  last  case  on  tliis  question.  Burnett  v.  Kensington,  7  D.  ft  E.  210.  Th« 
effect  of  considering  the  words  an  exception,  is  to  reduce  the  roemorandoia 
to  two  risks ;  general  average  and  stranding.     Upon  this  latter  event  thf 
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As  the  plaintiff  is  not  entitled  to  recover  as  for  a  to- 
tal loss,  the  next  point  that  arises  for  consideration  is, 
whether  the  plaintiff  be  not  entitled  to  recover  a  geiiaral 
average,  as  fixed  by  the  verdict 

A  question  here  preliminarily  arises,  and  that  is,  whether 
the  verdict  be  contrary  to  evidence  m  stating  that  "the 
whole  of  the  damage  sustained  by  the  corn  was  occasioned 
by,  or  in  consequence  of,  the  cutting  away  the  mast  of  the 
vessel,  for  the  general  preservation." 

To  support  this  finding,  the  evidence  was,  that  in  cutting 
away  the  mast,  it  splintered  off  at  and  below  the  partners^ 
and  tore  away  a  piece  of  cloth  which  was  nailed  to  the 
deck  and  mast;  and  by  means  of  the  splintering,  and  the 
removal  of  the  cloth,  vast  quantities  of  water  continued  to 
rush  into  the  hold  of  the  vessel,  until  the  stump  of  the 
mast  was  cut  off,  and  a  new  coat  nailed  over  the  same, 
which  occupied  about  an  hour  and  a  half;  during  all 
which  time,  and  for  several  hours  afterwards,  the  water 
made,  a  free  passage  over  the  decks,  and  one  pump  was 
continually  going,  the  other  having  been  carried  away,  and 
become  totally  disabled,  by  the  fall  of  the  mast  In  addi* 
tion  to  these  facts,  there  is  the  deposition  of  a  witness,  who 
heard  the  captain,  mate,  and  crew  say,  that  the  damage  the 
corn  sustained,  was  principally  in  consequence  of  cutting 
away  the  maiiimtist,  &c. 

Upon  these  facts  we  are  not  dissatisfied  with  the  conclu* 
sion  drawn  by  the  jury^     No  other  cause  of  direct  injury 


whole  of  the  embarrassments  the  clause  was  designed  to  obviate  would  pre- 
sent themselves;  for  it  would  perhaps  he  impossible  to  apportion  the  damage 
80  as  to  separate  the  quantum  arising  in  consequence  of  the  stranding  (for 
which  the  underwriter  would  be  liable)  from  that  proceeding  from  iniierent 
causes,  for  which  he  would  not  be  liable.  If  the  principles  of  CkmHUon  v. 
[/md.  AsG.  and  Burnett  v.  Kensington,  be  adopted,  this  difficulty  is  removed  ; 
tor  on  the  event  of  a  general  average,  or  a  stranding,  the  whole  amount  of 
the  partial  loss  is  imputed  to  the  perils  insured  against ;  if  neither  of  thoee 
events  takes  place,  it  is  attributed  to  inherent  causes.  The  rule,  howerer, 
ijrhich  is  laid  down  in  Cocking  v  .Froier,  is  that  acknowledged  by  the  caee  of 
Maggratk  v.  Church, 


ALBANY,  AUGUST,  1803. 


214 


Maggrath  v.  Church. 


to  the  corn  is  found.    The  one  stated  must  have  essentially 
injured  the  corn.    The  injury  was  inevitable,  and  the  cause 
was  8ufl5cient  to   have   produced  the  whole  effect.     We 
think  the  conclusion  a  reasonable  one.     We  are,  therefore, 
to  consider  the  mast  as  sacrificed  for  the  general  safety  of 
the  ship  and  cargo,  and  that  in  the  act  of  sacrific 
iog  the  mast,  *or,  as  a  necessary  consequence  of    [*215] 
it,  the  corn  was  damaged,  and  this  damage  must 
be  included  in  a  general  contribution.      The  corn  being 
damaged  by  the  cutting  away  of  the  mast,  is  to  be  consid- 
ered, equally  with  the  mast,  a  sacrifice  for  the  common 
benefit;  a  price  of  safety  to  the  rest:  and  it  is  founded 
outhe  clearest  equity,  that  all  the  property  and  intereni. 
Buved,  ought  to  contribute  their  due  proportion  to  this  sa" 
orifice.     The  plaintiff  is,  therefore,  entitled  to  recover  as  fc»r 
a  general  average,  for  the  loss  sustained  by  the  injury  done 
to  the  corn,  and  two  remaining  questions  are  next  to  be 
settled.     Abbott,  278;  1  East's  Bep.  228,  by  Lawrcnci), 
J..;  Park,  124. 

The  one  is  whether,  in  the  adjustment  of  average,  the 
freight  of  the  cargo  to  Madeira  ought  to  have  been  esti- 
mated, and  not  the  freight  only  paid  at  Philadelphia.  In 
this  case,  we  think  the  adjustment,  as  settled  by  the  award, 
ought  to  stand :  for  that  the  freight  actually  gained  or 
earned  in  the  voyage,  and  not  what  the  vessel  would  have 
earned  if  she  had  gone  to  Madeira,  ought  to  be  the  rule  of 
contribution.     Abbott,  291,  292  ;  Marsh.  467. 

The  other  question  is,  whether  the  totality  of  the  contri* 
bution  due  to  th.e  plaintiffs,  for  the  loss  of  their  corn  is  re- 
Qoverable  in  the  first  instance  from  the  insurer.(a) 


(a)  So  under  the  clause  of  *'  laboring,  travelling,"  Ac.  the  insurer  on  the  ship 
is  liable  to  the  owner,  for  whatever  charges  and  expenses  he  is  in  the  (irsi 
instance  obliged  to  bear  and  pay,  though  the  cargo  be  incidentally  benefited. 
AUtar^  if  the  expenditure  be  totally  for  the  cargo  after  the  charge  of  the  ship 
has  ceased.  Watson  v.  Marine  Insi*rance  Company^  7  Johns.  Rep.  67.  But 
wbere  the  insured  on  the  vessel  is  also  owner  of  the  cargo,  which  snd  the 
fhHght  are  uninsured,  the  recovery  from  the  underwriter,  in  case  of  a  gcQ« 
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We  are  of  opinion  that  it  is,  because  the  loss  arisefl 
wholjy  from  a  peril  within  the  policy,  and  the  plaintiff  ban 
a  right  to  look  for  his  indemnity  from  the  person  who  has 
engaged  to  indemnify  him  from  the  peril  This  argument 
Kppears  conclusive.  This  will  not  lead  to  a  multiplicity  of 
suits  any  more  than  a  different  rule;  for  if  tbe  plaintifi 
c»uld  recover  only  a  contributory  share  from  the  defend- 
ant, they  would  be  compelled  to  resort  to  the  owner  of  the 
ship  for  the  residue ;  and  this  suit  over  may  as  well  be 
brought  by  the  insurer  as  the  plaintiffs,  for  one  great  object 
of  insurance  is,  promptly  to  re-invest  the  assured  with  his 
capital,  lost  by  the  perils  of  the  sea,  and  thereby  enable 
lam  to  continue  his  commercial  enterprises. 

In  addition  to  this,  it  appears  to  be  the  English  practice 
for  the  insurer  to  pay,  in  the  first  instance,  the  adjusted 

average.  Abbott,  296. 
[*216]  *We  are,  accordingly,  of  opinion,  that  the  plain- 
tiffs are  entitled  to  recover  a  general  average. 
That  in  adjusting  this  average,  the  freight  has  been  pro- 
perly estimated,  and  that  the  plaintiffs  are  not  bound  to 
look  to  the  owner  of  the  vessel  for  the  proportion  to  be 
borne  by  the  vessel  and  freight,  and  these  points  being 
established,  the  loss  is  to  be  considered  as  total,  according 
to  an  agreement  of  the  parties  at  the  foot  of  the  case.(a) 


Lewis,  Ch,  J.  observed,  he  had  delivered  the  opinion  of 
the  court  in  the  case  of  Le  Roy,  Bayard  <k  JTEvers  against 
Gouvernew\  on  the  same  policy,  and  that  as  far  as  the  pre- 
sent decision  turned  on  the  import  of  the  exception  free 
from  average  unless  general,  when  applied  to  the  corn,  he 
fully  assented  to  it  That  the  other  questions  arose  upon 
an  argument   between   the  counsel,  subjoined  in  a  note 


ral  average,  can  be  for  no  more  tlian  the  proportioD  due  flrom  the  ship.    For 
it  would  be  an  absurdity  to  give  the  assured  a  right  of  action  against  the  on* 
derwriier,  merely  to  create  one  against  himselC     Jumel  r.  Marint  Innsranei 
Oumpany,  7  J0I1118.  Rep.  412. 
(a)  See  Wclion.  v.  OtlanibUin  Insurance  Oompofi^^  3  Gaines'  Rep.  110,  ik 


7^. 


ALBANY,  AUGUST,  1803.  2"?  6 


Maggrath  t.  Church. 


«t  the  foot  of  the  case,  which  had  been  omitted  in  copying 
^he  case  delivered  to  him.     He,  therefore,  had  not  consid- 
cmd  them.     He  saw  no  objection,  however,  in  concurring 
iKith    the  adjustment  as  to  the  qiuintum  of  freight  to  be 
barged  with  contribation  to  the  general  average ;  nor  with 
tbe  principle  that  the  underwriters,  and  not  the  owners  and 
«hipj>ers,  were  to  respond,  in  the  first  instance,  to  the  as- 
sured for  the  general  average  receivable  on  the  corn,  if  en- 
titled to  any  within  the  terms  of  the  contract  of  indemnity. 
But    that  he  had  great  doubts  on  the  other  point,  viz., 
^''''hether  the  injury  received  by  the  corn  from  the  jettison 
of  the  mast,  and  the  consequent  irruption  of  the  sea  water, 
could  entitle  it  to  a  general  average  as  between  insurer  and 
lusixrod.     He  was  stronly  inclined  to  think  it  within  the 
^irit  Bxxd  meaning  of  the  terms  of  the  exception :  the  ob- 
J^<5t  And  design  of  which  was  to  avoid  and  shut  out,  be- 
*^^^^ii  the  parties  to  the  policy,  every  question  on  the  cause 
^^  ij^jiary  to  the  corn,  where  it  might  equally  arise  from 
^**^  pej-ishable  nature  of  the  commodity,  as  from  external 
c^viseo^     This  was  a  case  of  that  description,  and  actually 
iix  vol-v-^  the  question  the  assurer  intended  to  steer  clear  of. 
,jsoi-  the  evidence  was,  that  the  injury  sustained  by  the  corn 
^^^  pinncipally  owing  to  the  sea  water  getting  in  through 
^^^   partners,  before  the  coat  could  be  replaced.     That  it 
•Ppeitred  to  him  rather  an  ingenious  contrivance 
^^'^  tile  part  *of  the  assured  to  obtain  under  the     [*217] 
^^Taa  of  a  general,  what  he  could  not  under  that 
*  particular  average.     He,  however,  gave  no  opinion. 

^^INGSTOK,  J.  having  been  concerned  in  the  cause,  gave 
""^  opinion. 

"Judgment  for  the  plaintifb,  aooprding  to  the  agreement 
^he  easei  as  for  a  total  Iom. 
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Babnewall  against  Chukch. 

general  policy,  unaooompuiied  with  any  warruity,  coven  war  liaki  of  all 
kind!  sod  or  bU  cuunlriea.  Under  sudi  drcumsttuiceB,  r  falsa  dearaiice  ii 
imtnateriiil,  and  Deed  not  be  discloaed.  Seaworthineu  ii  alwafs  Implied, 
■nd  not  at  the  ruk  oTvbs  anderwriter. 

eight  of  evidence. 

This  was  an  action  lor  a  total  loss,  by  perils  of  the  sea, 
ider  a  policy  of  insurance  on  the  ship  Hope,  valued  at 
OOO  dollars  and  dated  the  28th  of  December,  1799,  "at 
id  from  Ringslon;  in  Jamaica,  to  Honduras,  during  her 
ly  there,  and  at  and  from  tlience  to  New  York."  It  ap- 
lared  that  in  April  1789,  the  plaintiff,  wishing  to  purchase 
e  vessel  in  question,  employed  two  ehipcarpenters  to  ex- 
nine  her,  which  they  did  in  every  part.  They  bored  her 
nbers  fure  and  aft.  near  and  between  the  chains,  bendt^ 
msom,  breast  hooks,  apron,  and  in  other  places,  found 
ir  perfectly  sound,  and  very  strong.  They  reported  her 
ittom  to  be  of  Englisli  elm,  which  never  deciiys  under 
ater.  That  she  was  collier  built,  about  nine  or  ten  years 
i,  and  would  Inst  40  or  50  years.  That  she  seemed  as 
und  as  a  Connecticut  vessel  of  two  years  old.  Her  iron 
jrk  was  good,  her  bottom  perfectly  sound,  her  bends 
■ubled,  the  first  at  least  five  inches  thick,  her  knees  not 
irted,  but  well  fastenei!,  and  the  chain  bolts  forelooked. 
On  this  representation,  the  plaintiff  bought  her,  and  ex- 
nded  about  600t  in  repairs.  Whilst  these  were  cora- 
Bting,  some  of  the  timbers  were  perceived  to  be  tainted, 
d  some  of  the  planks  in  her  waist  defective  {the  first 
;re  mended,  and  the  latter  removed. 
Afler  this  the  vessel  sailed  from  New  York,  where  she 
18  purchased,  to  Kingston  m  Jamaica,  from  whence  she 
iled  on  the  voyage  insured,  and  arrived  safely  at  Hon- 
iras.  On  her  passage  from  thence  to  New  York,  she 
rung  a  Isak,  was  obliged  to  bear  away  for  Honduras 
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which  she  reached  in  a  very  disabled  state,  and  was-,  after 
a  survey  on  her  duly  held,  condemned  as  not  seaworthy. 
From  two  protests  of  the  captain,  which  were  read  in  evi- 
dence by  consent,  it  appeared  that  the  vessel  soon 
after  *she  left  Honduras,  experienced  some  heavy  [*218] 
gales,  but  not  such  as  to  oblige  him  to  strike  top- 
gallant-masts, and  hand  his  top -gallant-sails,  though  she, 
at  this  very  time,  sprung  the  leak  which  forced  hira,  by  the 
advice  of  his  crew,  to  bear  away.  It  was  not,  however, 
alleged,  that  any  extraordinary  press  of  sail  had  been 
necessarily  carried  to  avoid  a  lee  shore.  The  captain  had, 
io  his  first  protest,  stated,  that  he  had  jailed  from  Honduras 
for  Falmouth  :  in  his  second  he  explained  it  by  saying  that 
he  had  cleared  out  for  Falmouth,  but  actually  sailed  for 
New  York.  This,  it  was  proved  in  evidence,  had  been 
done  to  avoid  duties  to  the  amount  of  105Z.  per  ton,  which 
must  have  been  paid  had  the  vessel  cleared  for  any  other 
than  a  British  port:  it  was,  however,  established,  that  the 
tlius  clearing  made  no  alteration  in  the  premium,  for  the 
New  York  Insurance  Company,  after  being  acquainted  with 
the  circumstance,  continued  the  risk  on  the  policy  they  had 
underwritten,  without  demanding  anything  additional. 

The  state  of  the  vessel,  at  the  period  of  her  survey  and 
condemnation,  was  shown  to  the  jury,  from  the  return  of 
a  commission  containing  the  evidence  of  the  same  persons, 
whose  testimony,  given  on  the  survey,  had  been  relied  on 
by  the  plaintifts,  for  proof  of  loss,  and  constituted  a  part  of 
v,hat  had  been  adduced  to  the  underwriters,  in  support  of 
the  claim  against  them.  By  this  it  was  proved,  that  above 
two  thirds  of  the  ship's  timbers  were  rotten,  in  consequence 
of  which,  and  the  decay-  of  the  fastenings,  her  planks  had 
teirted,  and  several  of  them  were  also  rotten  ;  the  bends  in 
the  same  situation,  and  loose,  particularly  aft.  That  the 
defects  in  the  timbers  and  upper  works  appeared  to  be  of 
a  considerable  standihg;  the  bends  in  particular  were  so 
bad  that  they  might  have  been  ripped  up  with  a  crow  ^bar, 
for  twenty  feet  aft     Many  of  ike  treenails,  chain  bolts, 
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and  other  f&steniiig  bolt^  slartjd ;  the  bends  toilulty  so  from 
the  transom,  and  very  much  deuayed.  That  the  starting  of 
the  bolts  and  bends  arose  from  the  rotten  state  of  the  planks 
and  timbers,  which  could  not  hold  a  nail.  That  the  upper 
works,  inside  and  out,  were  mostly  decayed,  her  water  ways 
open.     That  she  could  not  have  been  a  staunch,  tight, 

strong  and  seawfirthy  vessel,  fit  fur  the  voyage 
[•219]     *on  the  2l3t  of  November,  1799,  (the  day  of  her 

departure,)  and  her  general  decay  could  not  have 
takea  place  between  the  time  of  her  leaving  New  York, 
and  that  of  her  survey. 

To  discredit  the  evidence  under  the  commission,  and 
rebut  the  testimony  it  afforded,  the  plaintiff  adduced  the 
two  ship-carpent«rs  who  had  examined  the  vessel,  and  the 
master,  who,  previous  to  the  purchase  by  the  plaintifl^  had 
last  commanded  her.  The  two  first  awore,  they  believed 
the  persons  examined  under  the  commission  had  testified 
ftilsely,  and  the  latter  deposed  that  tlie  vessel  was  staunuli, 
tight,  strong  and  seaworthy,  when  he  left  her,  and  in  ber 
former  voyage  had  not  made  a  pint  of  water.  On  this  evi- 
dence the  jury  found  for  the  plaintiff,  as  for  a  totil  loss. 
A  motion  was  now  made  lor  a  new  trial ; 

1.  Because  the  verdict  was  against  evidence,  the  vessel 
not  being  seaworthy  when  she  sailed. 

2.  That  she  never  sailed  on  the  voyage  insured. 

3.  That  if  she  did,  and  was  aeaworthy,  there  was  not  « 
sufficient  disclosure,  she  having  cleared  for  Falmouth,  and 
by  that  means  increased  the  riitk. 

I^ndkkm,  for  the  defendant  Without  totally  rejecting 
the  evidence  under  the  commission,  it  is  impossible  to  re- 
Doncile  the  verdict  with  the  state  of  the  vessel.  That  a 
nbip  was  seaworthy  requires  the  strongest  evidence  to  sap- 
port  it ;  it  is  not  to  be  presumed  that  all  are  so,  till  the  con- 
trary is  shown  :  but  if  this  should  be  the  rule,  still  it  liaa 
been  complied  with.  The  testimony  of  want  of  seawortbi- 
nesa  coul<  I  not  have  been  resisted  but  by  prejudiced  minds ; 
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in  this  case,  moTOt  than  any  other,  it  ought  to  have  been 
conclusive. 

The  witnecBee  on  the  part  of  the  defendant  were  first  pro- 
duced bj  die  plaintiff  himself,  to  substantiate  his  claim. 
Sordy,  no  man  shall  present  a  person  as'credible,  and  when 
he  has  used  hrra  fbrsueh  a  purpose,  immediately  afterwards 
impeach  his  credit.     By  adducing  him,  a  credit  is  given, 
which  it  is  fraudulent  afterwanls  to  shake.    The  protest 
and  survey  go  tO'  establish  the  credit  of  the  witnesses  under 
the  commission,  and  the  facts  they  testify  to,  when  inter- 
rogated on  a  solemn  examination,  corroborate,  in 
every  *particular,  the  decayed  and  unseaworthy     [*220] 
state  of  the  vessel.    They  cannot  be  disbelieved 
without  saying  almost  in  express  words,  that  they  are  per- 
jured ;  they  must  be  so,  if  the  vessel  was  not  as  they  have 
represented,  and  they  unanimously  state  the  loss  to  have 
arisen  from  the  rotten,  unseaworthy  state  of  the  ship.     To 
contradict  this,  no  one  extrinsic  circumstance,  or  accident  is 
shown.     There  is  not  a  single  fact  which  could  work  an 
injury  to  the  vessel :  not  even  a  lee  shore  stated  to  give  a 
pretext  for  a  press  of  sail,  and  coilsequent  straining  of  the 
ship ;  but  this  could  not  have  rotted  her  planks ;  it  might 
have  caused  her  to  leak ;  yet  that  circumstance  is  otherwise 
satisfactorily  accounted  for,  by  her  seams  being  open.     It 
is  singular  the  plaintiff  should  not  have  produced  his  cap* 
tain ;  a  man  who  must  certainly  have  been  able  to  give  the 
fullest  insight  into  all  matters  relative  to  the  present  ques- 
tion;   The  exarainatiotii  previous  to  the  purchase  of  the 
vessel,  and  subsequentrreport  of  the  ship-carpenters,  do  not 
establish  her  seaworthiness.    The  same  things  happened 
with  the  Mills  frigate.    (Park,  122,  222.)    Had  the  Hope 
been  reparable,  sfa^  might  haveobtained  all  that  was  neces- 
sary at  Hondursrs.     The  only  person  who  says  it  could  not 
have  been  done  is  Williarhs;  who  never  was  there,  whilst 
the  man  who  had  been,  swears  the  reverse.    The  captain, 
too,  deposes  very  equivocally^,  he  states  that  he  bdievea 
•he  was  seaworthy  when  he  sailed  fVom  Ifew  York^  but  not 
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even  a  belief  w  mentioned  when  he  left  Honduras.  Where 
there  is  evidence  on  both  sides/  the  rule  generally  is,  to  let 
the  verdict  stand ;  but  when  it  is  against  the  weight  of  evi- 
dence, and  some  of  the  witnesses  are  foreigners,  the  court 
will  give  an  opportunity  of  establishing  their  credit,  espe- 
cially  in  a  case,  like  the  present,  of  doubt  and  importance. 
The  bias,  too,  of  juries,  in  subjects  of  this  sort^  cannot  be 
unknown  to  the  court  On  the  second  point,  the  defend- 
ant had  strong  reason  to  expect  a  verdict  in  his  favor.  The 
testimony  of  three  persons  evince  the  vessel  sailed  on  a 
voyage  to  Falmouth,  and  not  on  one  to  New  York.  Though 
this  latter  is  afterwards  stated  by  the  captain  to  have  been 

the  real  voyage,  it  is  to  be  remarked  that  he  flatly 
[*221]     contradicts  himself,  and  was,  at  *the  time  of  each 

assertion,  equally  upon  his  oath.  If,  indeed,  he  is 
k>  be  believed,  as  to  what  he  last  says,  the  risk  was  increased : 
and  if  the  vessel  did  sail  on  a  different  voyage  than  that 
♦nsured,  a  new  policy  ought  to  have  been  eflfected,  for  the 
first  was  clearly  void. 

Trovp  referred  the  court  to  2  Marsh.  364,  as  to  the  jneflfi- 
eacy  of  the  survey  and  report  made  before  the  voyage,  and 
Park,  192,  193,  the  last  edition,  for  the  Osiend  case,  {Blanche 
V.  Fletcher,  Doug.  251,)  in  which  the  usage  of  trade  was 
relied  on. 


Hamilton  and  Harison,  for  the  plaintiff.  The  cause  ia 
one  of  those  in  which  the  court  will  grant  a  new  trial  with 
extreme  caution.  It  is  true  it  has,  in  one  instance,  been 
done ;  but  in  thut  the  loss  happened  by  the  vessel's  foun- 
dering at  Sea,  without  any  circumstance  by  which  it  couid 
possibly  be  accounted  for.  (See  Dow  v.  Smitlt,  ante,  34,  note.) 
But  though  the  acx;ident  should  arise  from  any  latent  defect, 
a  premium  is,  in  fact,  paid  to  insure  against  it.  This  will, 
on  investigation,  be  found  to  be  correct.  The  underwriter, 
in  forming  his  calculation,  considers  the  quantity  of  losses 
in  proportion  to  the  safe  arrivals.    On  this  datum  he  forma 


ALBAirr,  AUGUST,  1803. 


221 


Bamewall  ▼.  Charch. 


m  estimate ;  seaworthiness  must,  therefore,  be  included 
Of  the  number  foundered  at  sea,  many  must  have  perished 
Aom  latent  defects,  which  ripping  up  alone  would  discover. 
Therefore,  these  must  have  constituted  part  of  the  risks 
<»Iculated.     If,  then,  the  calculation  be  founded  upon  this, 
J*tent  defects  ai«  paid  for,  and  premiums  actually  received 
fcr  them  by  the  underwriter.     If  therefore  she  was  sea- 
worthy at  the  inception  of  the  voyage,  the  progressive  de- 
®y  is  at  the  risk  of  the  underwriter.    The  interest  of  trade 
wquires  this  mode  of  reasoning ;  for  it  is  the  policy  of  com- 
merce to  divide  the  weight  of  loss,  and  throw  the  load  upon 
"*^^y,  rather  than  upon  one.    To  warrant,  therefore,  a  new 
tnal  on  this  ground,  it  should  appear  clear  and  manifest, 
^'^^V,  the  vessel  was  not  seaworthy  when  the  risk  attached ; 
w^at  ia^  Qn  her  arrival  at  Kingston.     There  is  not  a  particle 
^^  evidence  to  that  eflTect     There  was,  therefore,  abundant 
^^ason  for  the  jury  to  deliberate,  and  to  determine  as  they 
have  done.     The  credibility  of  witnesses  is  also  their  exclu- 
rive  province,  and  on  this  they  have  decided.    That 
they  might  be  fully  *adequate  to  do  so,  a  struck     L*222] 
jury  was  obtained,  and  they,  from  their  skill  in 
navigation,  aided  by  their  general  knowledge  in  mercantile 
transactions,  have  found  the  probability  of  truth  on  the  side 
of  the  witnesses  of  the  plaintiff.     It  is  in  evidence  that  the 
greatest  exposure  to  danger,  and  possible  increase  of  latent 
defects,  would  naturally  arise  at  and  from  Honduras.     She 
might,  therefore,  have  been  seaworthy  at  Kingston,  and  in 
eoincidence  with  every  circumstance,  have  become  after- 
wards unfit.     Her  cargo,  in  her  former  voyage,  was  of  a 
very  heavy  nature,  and  yet  she  never  leaked  a  pint     The 
parts  which  are  always  the  first  to  decay  were  bored,  and 
found  perfectly  sound.     Every  single  fact  separately  taken, 
proies  her  seaworthy  at  the  commencement  of  the  voyage. 
The  period  between  her  survey  in  New  York  and  that  in 
Honduras  was  only  nine  months;  comparing  the  two  re- 
ports, the  jury  discredited  the  last.     But  if  they  had  not 
done  so,  still  their  verdict  was  well  warranted,  the  lostf 
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i^iaiog  from  perils  of  the  sea,  deteriomting  the  vessel  aftei 
ijbeinoeptiaa  of  hisr  voyage,  when  she  clearly  wasseoAYorthy* 
Therefore,  we  do  BOt  impeach  the  credit  of  our  own  wit- 
Dessesjby  the  examioatioa  of  the  shipH^arpenters  residing 
here:  we  only  ahow  to  what  time  their. evidence. relates *, 
that  it  proves  the  loaa  duringrthe  time  of  the  policy^,  though 
there.may,  perhaps^  be  some  reason  foi:.  supposing  a, little 
exaggeration  in  the  description.  In  foreign  ports,  specula^ 
ting  surveys  are  sometimes  to  be  found,  where  the  hope  of 
purchasing  a  vessel  may  induce  her  being  condemned.  Tba 
rjght  of  a  jury  is  to  weigh  the  credit  of  both  foreign  and 
domestic  witnesses.  The  course  of  the  navigation  being 
through  keysy  demanded  a  press  of  sail ;  andihis  is  another 
cause  for  finding  that  the  loss  and  leak  arose  from  perils  of 
the  sea.  If  there  is  a  doubt  in  a  case,  as  to  the  absolute 
origin  of  the  disaster,  the  jury  are  to  decide,  and  this  they 
have  done.  The  case  of  the  Mills  frigate  is  very  distin* 
guishable  from  this;  the  examination(a)  in  that  proved  the 
vessel  not  seaworthy  when  she  sailed  on  the  voyage  insured. 
On  the  second  pointy  the  only  evidence  that  could  be  relied 

pn  was  the  captain's.  He  only  could  know  the  real 
[*223]     destination  of  *the  vessel    The  others  spoke  from 

the  papers  alone.  The  apparent  contradiction  ia 
easily  reconciled,  and  the  explanation  given  in  the  second 
protest  is  substantiated  by  the  owner's  letters^  which  proved 
the  voyage  sailed  on  to  be  that  which  was  insured.  Thct 
object  of  the  deamnce  to  Falmouth  is  consistent  with  the 
known  usage  of  ;trade,  being  merely  to  save  the  British 
duties.  This  very  course  of  trade  was  relied  on  in  the 
Osimd  Case,  {Planchey,  FletchcTy  Doug.  251,)  and  allowed 
to  regulate  the  <mode  of  clearing  out.  It  has  nev^  been 
said  that  fol^cxopa  papers  are  fatal,  when  resorted^toineireljf 
to  give  a  oomn^ercial  ad  vantage,  to.  the  assured,  t^  £eaido% 
in  this  case^  the  rate,  of  premium  was  not  affected,  nor  in* 
deed  could^it  be ;  .for  as  there  was  no  warranty^  itwaa^^ 

(a)  The  ezaminatioa  there  waa,  as  hens  at  the  plaoe  where  she  was  ooa 
ieiiitied  after  preYioai  eitmninatioos,  finding  her  seaworthy. 
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war  risk,  in  which  the  under wriler  guaranties  against  ever j 
Bpebies  of  loss  which  may  arise  from  capture.  False  papers 
endanger  only  neutral  policies  but  cannot  enhance  the  ride 
of  a  belligerent  insurance:  and  according  to  the  decisions 
of  thJB  coilrt,  the  present  must  ^be  of  < that  deseriptioni 

That  iei  cause  is  of  importance^  is  by.  no  means  a  reason 
for  granting  a  new  trial. '  It  should  also  be  difficult,  and  to 
render' it7  otherwise,  a  probability  of  obtaining  new  lights^ 
by  a  secoild  investigation,  should-  be  made  to<  appear.     It 
is  observable^  too,  that  to  prevent  that  very  bias  which  is 
novr  ui^ed  as  a  reason  for  aoeording  the  effect  of  the  mo- 
tioh,  a  ftti^uck  and  select  jury  of  peraons  pre-eminently 
qoalified  w'aa  einpannel'led.   Whether  a  vessel  be  seaworthy 
or  not,  is  a  question  of  fact;  and  being  00^  the  established 
maxim,  thai  to  matters  of  feuot  the  jury  shall  answer,  fully 
applies;  for  there  is  not  one  circumstance  to  make  an  ex« 
oeption  of  the  present  case,  and  induce  the  court  to  cxer^ 
cise  their  ^wer  of  remanding  the  causei     Where  the  scales 
are  nearly  balanced,  they  should  never  be  taken  from  the 
jury  and  carried  to  the  be'nch.     This  is  to  destroy  the  most 
iiiYaluable  of  our  rightsj  and  submit  fiKst,  as  well  as  law  to 
do  jadge.     Suppose  the  cade  sent  back,  and  then  there 
should  be  verdict  again^  verdict,  as  well  as  evidence  against 
evideiice,  hoW  long  will  the  court  be  before  it  shall 
be  satisfied  which  ought  to  *preponderate  ?    That    [♦224) 
the  vessel  was  seaworthy  at  the  commencement  of 
the  voyage,  is  every  way  reasonable^    Barnewall  wanted 
to  buy  a  sound  ship ;  strongj  tight  and  staunch,  fi>r  the  pur- 
poses of  trade.     He  was  solicitous  she  should  be  so,  and 
his  interest  coincided  with  his  wish.-   To  ascertain  the  fact, 
she  was  critically  examined  in  parts  where  she  couidnot 
besouhd  if  she  Was  not  seaworthy;  This  must  have  weighed 
With 'the  jtiry,  and  they  have  found  accordingly  i^  .Take 
the  a^ttnt  gtvett  of -lier  before,  and  just  after  her  ipurchase^ 
find  see  ifit  is  possible  that  the  i^turn  tothe  commiasioQ 
obuld  b^' true?  *  But  to  set < aside  ^  this  verdict^  the.  couit 
ihost  go  a  step  further  than  even  the  witiiesses  under  it; 
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they  must  say  the  vessel  was  not  only  not  seaworthy  at 
Honduras,  but  that  she  was  not  so  at  Jamaica.  {Marine  Ins. 
Co.  V.  Wilson,  8  Cranch,  187.) 

They  must  go  still  further,  and  say  none  of  the  doo&y 
took  place  whilst  at  Jamaica,  Honduras,  or  on  the  voyage. 
To  constitute  unseaworthiness,  one  or  two  defective  tim- 
bers are  not  sufficient.  The  vessel  must  be  in  such  a  situ- 
ation as  to  be  unable  to  perform  her  voyage.  Can  this  be 
said  when  the  Hope  left  Jamaica?  If  not,  the  cause  will 
not  be  sent  back.  Besides,  there  is  no  further  evidence  to 
be  gotten.  Therefore,  there  cannot  be  any  new  light 
thrown  upon  the  subject.  What  is  to  be  derived  fix>m  thci 
testimony  under  the  commission  ought,  perhaps,  to  be  re 
ceived  with  great  caution,  if  meant  to  affect  the  seaworthi  • 
ness  of  the  ship  at  the  inception  of  her  voyage.  She  had 
been  a  long  time  in  a  climate  more  than  ordinarily  delete- 
rious to  shipping ;  she  had  not  been  wafted  from  thence  by 
halcyon  gales,  but  had  encountered,  according  to  the  se- 
cond protest,  violent  winds  and  boisterous  weather,  un- 
der a  press  of  sail,  which  made  her  labor,  and  after  these 
events  her  state  is  described.  These  circumstancea  were 
doubtless  taken  into  consideration  by  the  jury,  and  it  i« 
impossible  to  send  the  case  to  them,  under  better  circum- 
stances than  they  have  already  bad  it.  It  may  be  alleged 
that  we  ought  to  have  produced  the  captain ;  but  the  court 
will  remember  he  is  a  seafearing  man,  aud  obliged  to  fol- 
low his  profession.  If,  however,  he  was  necessary,  he  cer- 
tainly must  have  been  more  peculiarly  so  to  the 
[^25]  opposite  side ;  and  they  have  *not  thought  fit  to 
produce  him.  The  objection  which  has  been 
made  on  account  of  the  clearance  vanishes  before  the  cir- 
cumstances of  the  case.  That  a  vessel  clears  for  a  particular 
port  is  no  proof  of  her  being  destined  there.  The  contrary 
was  declared  in  this  case  to  the  New  York  Insurance  Com- 
pany. It  appears  from  the  letter  of  instructions,  the  cap- 
tain's protest,  and  every  thing  else,  that  it  was  entirely  a 
New  York  transaction.    The  disclosure  itself  shows  how 
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animportant  it  was:  it  did  not  affect  the  premium.     TIm 
rule  contended  for,  is  to  establish  that  a  vessel  insured  tc 
one  pert,  to  which  the  owner's  declaration  to  one  under* 
writer,  the  instructions  and  protest  of  her  captain  show  bhe 
is  destined,  shall  be  vitiated  by  a  durance  to  another  port^ 
made  for  the  sake  of  saving  duties.     The   Oatend  Oase^ 
(Phnch  V.  Fkicher^  Doug.  261,)  cited  as  authority  for  this 
is  the  very  reverse.     A  clearance  is  never  conclusive.     1 
Marsh.  229,  281.     It  is  the  daily  practice  to  clear  out  fron: 
foreign  ports,  as  will  best  suit  the  voyage  actually  intended 
and  this  being  a  belligerent  risk,  devoid  of  all  Wbirrancy, 
the  hazards  could  not  have  been  increased  by  a  want  of  dis 
closure,  had  it  in  no  degree  been  made. 


Hoffman  and  JPendlekm^  in  reply,     This  has  alreau  f  beet 
stated  to  be  a  case  of  magnitude.    It  is  so,  not  only  fron 
the  sum  in  controversy,  but  from  principle.     It  is  peculi 
arly  important,  because,  without  examining  the  tes«.iinony 
and  showing  that  a  verdict  has  been  pronounced  on  th^i 
most  contradictory  ever  offered,  it  is  now  become  almost  » 
maxim  for  juries  never  to  find  a  verdict  for  a  defi  ndant 
when  unseaworthiness  or  usury  are  relied  on  in  d  'fence 
On  the  very  outset  of  the  trial  the  jury  betrayed  a  preju. 
dice,  on  an  idea  that  the  insurer  undertook  to  guu^nt;^ 
the  seaworthiness  of  the  vessel.     The  court  now  has  to  de 
cide  whether  the  testimony  will  justify  the  verdict.     TV  t 
admit  that  where  circumstances  speak  one  language,  aiid 
witnesses  another,  circumstances  are  to  be  believed;  but 
where  two  sets  of  witnesses  speak  contrary,  and  circum- 
stances coincide  with  one  set,  the  other  must  be  disbelieved. 
Now  the  circumstances  at  the  time  of  the  survey,  detailed 
under  the  con^mission,  coincide  with  the  evidence  of  Potta 
aud  others,  that  the  vessel  could  not  have  been  seaworthy 
wlien  she  left  New  York. 

♦This  facty  then,  is  corroborated  by  extrinsic  tes-     [*226J 
timonyi  the  weight  of  which  is  clearly  with  the  de- 
frndank    T('  balance  this  as  it  is  called,  Middleton  is  ex 


mft  CAsra  ur  TUK  suf  urmb  (uubt. 

lUmewall  v.  Oliuroii. 

Hwti  u  10  the  state  of  the  vessel  in  17d5.  With  as  much 
mmmn  the  builder  might  have  been  resnrteii  to,  anc( 
■:ciii  su«a  a  latitiide,  it  wouldbesingular  iudeed  if  Uie  v.ea- 
ci  ^^bimld  not  be  proved  seanorthy  at  some  time  or  otb«r, 
■j  Uk  namber  of  witaesaea  in  procewofexamJDatioD  reo- 
Htwi  cijDsl.  That  one  circumstance  rdied  on  by  the 
laiatiff  should  be  litOTalty  true  is  impossible.  That  the 
cl:>  did  not  make  a  pint  of  water,  dtiring  her  passage  from 
&;^';uid,  neither  your  honors  nor  tbe  jury  could  believe. 
,t  »  what  could  not  happen  in  even  going  to  Albany.  But 
'««o  this  was  ten  months  previous  to  her  purchase, aiid.iC 
rue  bow  came  it  that,  at  the  expiration  of  tbat  (iine,  she 
ranted,  rv pairs  to  the  amount  of  600L  ? .  NotwitbataBdiag 
rfaieh,  Dorgan  swears  she  was  then  fit  to  go  a  voyage 
ound  the  world.  If  he  and  Middleton  be  taken  away, 
ben  the  number  of  witaeases  wiU  be  eight.tovfour;  and 
there  there  is  a  contmriety  of  teetimODy,  number  ooght 
«rtaiidy  to  prevail.  The  wttnesseaat  Honduras  demand,' 
rom  their  situation,  more  regardthan  those  here.  .  Dorgaa 
ittd  Bold  the  vessel.  Williams  had  a  duty  to  perform,  and 
)  brought  forward  to  swear  to  a  fact  wliich  will  prove  it 
ras  fi«ithfully  discharged.  Can  there  be  a  doubt,  therefefe, 
f  the  tendency  to  a  bias?  None  of  this  can  be^  impoled 
i  the  witn&-«es  under  the  commission.  Their  testimony 
oiiiciiie'J  with  the  survey  ;  a  survey  taken:  by  the.plaintiff'a 
uptuiii,  made  use  of  by  the  phnntift'  to  substantiate  bis 
luim  before  tbe  underwriters,  used  by  him  in  evidence 
nd  without  which  there  is  no  proof  of  loss.  It  is  8ingu< 
Lf  thitt  an  argument  should  be  raised  by  itbe  plaintiff 
iniist  testimony  which  he  himself,  through  his  own  agent, 
10  caputin,  has  caused  to  be  produced.  But  what  is  stUI 
lore  extraordinary,  is,  that  when  the  survey-is  to  be  im* 
eiichcd,  and  the  facta  it  contains  discredited,  the  plaiotiSTi 
ipfaun,  who  was  present,  and  saw  whether  they  were  troe 
r  not,  is  passed  by,  and  Williams,  a  New  York  shipK»r- 
unter,  cnlle<l  upon  to  negative  them.  This  to  be  sure,  h« 
at»   pretty   foundly,    by   oasertiog    on'  oath,    that  adl 
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Ihosc' who  ♦wrere  examiFved  two  thousand  mrles  off,  [•227] 
swore  Cilaeljr  to  things  before  their  eyeai,  which  his 
never  saw.  The  plaintiff  never  even  examines  his  own 
loi^espondent  at  Honduras^  but  rests  on  a  person  here  to 
obntiiidict  what  paetsed  there.  The  seaworthiness  of  the 
Viessel  is  in  no  one  point  asserted  by  the  captain  in  his  pro* 
tests.  In  neither  does  he  show  an j  adequate  cause  of  de- 
cay. Giving  the  utmost  extent  to  all  he  says,  it  could  amount 
only  tb  leaking,  not  to  rottenness:  to  a  rottenness  which 
would  not  admit  of  repairs.  Yet  it  is  suggested  she  might 
have  been  perfectly  seaworthy,  staunch,  tight  and  strong, 
when  she  left  Jamaica,  only  nine  weeks  before.  The  clear- 
ance being-false,  rendered  the  vessel  liable  to  be  carried  in  for 
adjudication,  and  though  she  might  not  be  -ultimately  con- 
ciemned,  it  would  subject  h«r  to  furtlier-  proof.  The  risk, 
therefore,  was  inereased,  and  ought  to  have  been  made 
Unowli.     1  MtkTsh.  282. 

Had  Ac  vessel  been  met  with  by  a  French  cruiser,  she 
Vfeutd,  6u  account  of  her  clearance  from  a  British  i^ttie- 
blent  tea  British  port,  certainly  have  been  carried  in  :•  so; 
had  she  been  met  by  a  British  'Cruiser,  steering  a  course 
different  from  her  destination,  it  would  have  been  attended 
Vfith  the  same  consequence.  Wherever  papers  appear 
false  and  ootorable,  a  neuter  is  in  a  worse  situation  than  a 
belKgerent.  She  is  exposed  not  only  to  be  captured  by 
due  pwty,  but  by  all ;  for  every  nation  is  equally  her  enemy 
If  the  court  wHl  i^fer  to  the  doctrine  of  the  admiralty,  they 
will  find  this  to  be  the  law.  The  consequence  is,  that 
allowing :  the  risk  of  the  underwriter  where  there  is  no 
warranty,  to  be  a  war  risk,  this  is  greater  than  any  war 
rid:;  because  among  hostile  parties,  there  are  some,  riends^ 
but  a  nenter  thus  navigating  has  none^  and  a  usage  has  not 
been  proved. 

Here  it  was  observed  by  counsel,  that  the  eflbct  of  color- 
able papers  had  never  yet  been  the  object  of  particular  diat 
CQSBion,  and  that  if  the  court  was  disposed  to  hear  an  ar^ 
gument  i<^n  the  subject,'  they  wished  to  have  another  day 
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appointed.    This  being  accorded,  the  second  argument  wai 
afterwards  opened  by 


T}roup^  for  the  defendant  The  question  now  is,  whether 
the  non-disclosure  of  the  clearance  being  for  Fal- 
[*228]  mouth,  *was  a  concealment  of  a  material  fiwst  li 
so,  that^  varying  the  risk,  must,  of  course,  avoid 
the  policy.  At  the  period  when  it  was  effected,  and  the 
voyage  to  be  performed,  Great  Britain  was  involved  in  a 
war  with  France,  Spain,  and  Holland.  The  consequencea, 
therefore,  of  a  false  paper,  would  be  different  from  those 
which  would  arise  in  a  time  of  peace.  It  is  a  settled 
maxim  of  the  laws  of  nations,  that  neutrals,  to  have  tbe 
benefit  of  their  neutrality,  should,  in  every  part  of  their 
conduct,  proceed  with  the  utmost  good  faith.  All  neutral 
ships  are,  therefore,  to  passess  genuine  papers.  These  are, 
on  her  being  boarded  at  sea,  the  first  objects  of  examina* 
tion.  If  they  present  false  or  colorable  appearances,  it  is 
on  all  sides  deemed  a  sufficient  reason  for  sending  it  for  fur- 
ther examination.  If  discovered  to  be  fraudulent,  coodeai- 
nation  is  sure  to  ensue :  if  fair,  the  only  indulgence  is  to 
produce  further  proof  of  neutral  character,  on  establishing 
of  which,  though  acquitted,  costs  are  invariably  to  he 
paid;  for  the  belligerent  is  not  in  fault  when  the  papers 
do  not  speak  that  which  is  true.  The  risk  of  interruption 
and  detention  is  therefore  enhanced  by  a  false  or  colorable 
paper.  Abbott,  184;  1  Mol.  829,  b.  2,  ch.  2,  sec.  9;  Coll. 
Jur.  185,  186;  1  Rob.  Adm.  Rep.  871,  877,  878,  124,  126, 
165,  247,  248;  2  Rob.  Adm.  Rep.  158,  161,  849;  8  Rob. 
Adm.  Rep.  77,  78,  80.  The  cases  cited  show  that  if  ther* 
be  an  alternative  destination,  even  that  ought  to  be  ex 
pressed.  Here  not  even  thai  form  was  complied  with,  bui 
the  clearance  was  positively  and  determinately  false.  A 
usage  has  been  on  a  former  day  urged,  but  the  court  will 
look  to  the  case,  and  none  is  there  to  be  seen  If  none,  the 
underwriters  could  not  presume  the  clearance  would  be  tc 
Falmouth.    Had  the  vessel  been  met  with  by  a  French 
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craifler,  the  conclasion  would,  from  her  clearance,  have 
been  that  she  was,  in  &ot,  a  British  vessel  with  British  pi'O* 
party.  This,  then,  is  a  risk  and  danger  which,  with  foii* 
papers,  could  not  have  been  encountered. 

The  same  would  be  the  case  let  her  be  met  with  by  what 
cruiser  soever.  Suppose  even  the  letter  of  Bamewall  dis- 
oovererl,  what  would  then  have  been  the  conclasion?  That 
she  was  an  American  vessel,  carrying  an  English  cargo. 
She  was  evidently  in  a  trade  authorizing  seizure, 
running  a  *risk  not  contemplated,  and,  therefore,  [*229] 
the  underwriter  entitled  to  say  nan  hcK  in  foedera 
veni  That  no  injury  had  ensued  from  this  particular 
cause  is  immaterial,  the  concealment  being  fraudulently. 
Rich  v.  Parker,  7  D.  &  E.  708,  709,  710. 


Earison  and  HamiUon^  contra.  The  question  is,  whethei 
the  concealment  be  of  a  material  fact.  This  certainly  was 
a  mattet  for  jury  determination.  ITDowal  v.  Frazer;  Shi^^ 
ley  V.  WHkinsm,  Park,^205,  206,  207.  It  ought  not,  ther«> 
fore,  now  to  avail.  Barber  v.  Fletcher  was  exactly  the 
same  ground  of  application.  Doug.  292.  Had  the  fa(*.t 
been  material,  it  ought  to  have  been  made  an  object  of  par- 
ticular inquiry  before  the  jury ;  and  this  not  having  been 
done  it  is  now  too  late.  This  position  the  authorities  cited 
will  establish.  Pkmche  v.  Fletcher,  (1  Marsh.  846,  846,) 
evinces  how  little  stress  was  laid  upon  the  clearance.  Lord 
Mansfield  in  that  case  says,  the  non-disclosure  of  the  pro- 
clamation made  no  difference,  for  other  underwriters  in« 
sured  afterwards  at  the  same  rate  of  premium.  So  here, 
the  risk  was  continued  without  any  advance  of  price ;  and 
on  this  very  circumstance  the  jury  probably  have  decided. 
The  increased  risk  by  the  colorable  clearance,  allowing  all 
that  has  been  said,  was  within  the  policy.  It  was  conteni- 
plated  by  the  underwriter  to  embrace  all  belligerent  risks  ; 
therefore,  there  could  be  no  concealment  of  a  risk  whic^h 
was  purely  belligerent,  and  comprehended  in  the  premium. 
There  was  no  warranty.     Capture,  then,  was  a  risk  within 
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the  policy,  and  the  uuderwriter  cannot,  therefore,  set  up 
as  a  defence,  that  from  this  paper  the  vessel  nuQ  a  risk  oi 
being  taken.  For,  that  he  should  iodemBify  against  iA«9 
was  a  part  of  the  contract  itself.  -It  oat  Qeyer,  thereSare^ 
be  urged  that  there  was  a  ooneealiaeiit  of  that  which^  {rom 
the  nature  of  the  agreement,  is  tteceasarily  implied,  and  foe 
whieh  a  premium  must  consequently  have  been  paid.  To 
explicitly  communicate  such  circumstances ds  a  zefioement^ 
in  ihe  doctrine  of  disclosure,  of  perfectly  novel  inventiou« 
Under  a  general  policy,  Tor  whomsoever  it  may  oonoont^ 
unaccompanied  with  warranty^  it  is  unnecessary  to  state 
that  the  proprietor  is  belligereat  2£mer.'460J  lH  W^ol* 
di-vdgev.  Bat/deU^  {Doug.  16,)  the  immateriality  of  the  cdear^ 
ance  is  allowed  ;  and  in  the  present  case  it  must  be  wbolly 

so  when  every  war  risk  was  included. 
[*286]  '  *It  is  unnelcessary  elaborately  to  argue  in  ^  sup- 
port of  that  which  a  decision  of  the  court  has  al' 
ready 'settled.  The  policy  covers  every  beUigerent 
which  eodd'  arise.  It  might  be  Fi^eoch,  British,  Spani 
or  Dutch- property,  for  every  war  peril  is  covered;  If  so, 
Condemnation  is  insured  against.  The  question  then  is,  «an 
any  situation  in  which  neutral  proper^  is  placed^  be  at*> 
tended  with  more  danget*ous  consequences  than  when  con*^ 
fessed  to  be  that  of  an  enemy  in  whose  hands  soever  it 
may  fall?  Can  the  risk  of  being  carried  in  for  adjudics/b 
tion  (which  is  uli  that  is  attempted  to  be  established  from 
tlie  cle;trance)  be  greater  than  the  certainty  of  condemiuu 
tion  against  which  the  policy  insures?  The  point  osanol 
06  argued  more  forcibly  than  by  asking  the  question.:      : 


PeruiUtton^  in  reply.  This  case  presents  two  questaons; 
one  general,'  the  other  particular.  The  general  question  ij^ 
whether  a  vensel  having  false  doeuments  relating  to  her 
voyage  and  destination,  should  notalways  forfeit  the' pio» 
tection  of  the  policy.  It  is  of  the  utmost  importance*  Uh 
neutrals  to  establish  a  character  for  good  iaith.  False  pa/^. 
pers  ought,  therefore,  to  be  d'icountenaneed,  from  motives 
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of  pabKc  polioyv  as  tending,  to  -contipt  the  morals  of  the 
people,  by  inducing  •  perjuxy  and  rdi»bonorab1e  speouktkiiia 
ia  GoveiiDg  property.  <  Itf  is  aettled.  that  every  thing  increa8-. 
ing  the  bazaixi  ought  <io  "be  diaek>eed. .  The  trne  ittquvry 
then  ifi^  whether  ibe^paper  might  :not  have  produced  a  haz- 
srdtbe  veeaelwoaldnot  havobeenv  subject  to  without  it? 
^^heFreooh  ordinaneeo&lTMj  false  papers  are  woi'se 
Ihan  either  ^  want  or  destraetion  of  them,  and  in  the  Ob- 
kand  CoKyii  is  to  be  remembered  the  usage  was  to  have 
them.&lse;  They  invariably  subject  to  further  proof  The 
answer  to  the  Prussian  memorial,  and  the  case  of  the  De 
Hoop,  prove  this^  They  even  increase  belligerent  risks. 
For  an  enemy's  property  always  receives  protection  from 
one  side,  but  false  papers  take  it  a}vay  from  all.  A  cleor- 
auce  is  also  a  public  document,  and  comes  from  public  offi- 
cers. It  ought,  therefore,  to  begenuine;  neither  a  forgery, 
nor.  a  falsehood,  because  it  may  implicate  them.  They  are 
also  applied  to  purposes  of  acknowledged  fraud ; 
to  cheat  *the  revenues  t)f  other  countries ;  policy,  [*28I] 
therefore,  would  dictate  the  propriety  of  leaning 
against  them,  though  the  revenue  codes  of  foreign  nations 
are  not  noticed  in  our  courts.  Had  the  vessel  been  cleared 
fer  New  York,  she  could  have  run  no  kind  of  risk  of  de? 
tention ;  therefore  on  the  particular  question,  as  relating 
to  this  cause,  it  enhanced  the  danger.  Rich  v.  Parker^  7  D^ 
k  £.  705;  1  Esp.  Bep.  616w  And  this,  like  a  deviation, 
avoids  due  pcUicy^  not^being  qualified  by  any  usage,  either 
general  or  particular.  i 


I,' 


J^TiiOMfisON,  J*.   Tb3  two.questions  arisiing    [^82  233} 
oiitof  this  case  for  decision  are, 

^«1.  Whether  tUie.  verdict  lyaa  against  evidence,  op  the 
question  of  seawortfainesB.;  and,  .     .    ^ 

:  ifS.  Whether; the  |daintiff  ought  not  to  haVe<.  [*2^] 
diaeloBed.to^t]ief  defendant,  that  tthe  ^vessel  would 
httw  a  okarance  forFidnaouth. 
;  iIheireJ»|  inieverymauranice.  an  implied  warranty  that 
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tbe  ship  shall  be  seaworthy  when  the  risk  commeDces; 
that  she  shall  be  tight,  strong,  and  in  all  respects,  fit  for 
the  intended  voyage.     The  insurer  undertakes  only  to  in- 
demnify against  the  extraordinary  and  unforeseen  perils  of 
the  sea,  and  not  against  the  ordinary  perils  to  which  every 
ship  must  be  exposed  in  the  usual  course  of  the  voyage 
proposed.     If  a  vessel  become  incapable  of  proceeding  on 
the  voyage  insured,  the  presumptiait.  prima  facie  is,  that  it 
arises  from  unseaworthiness,  unless  some  adequate  cause 
be  shown  to  occasion  the  damage.     But,  if  any  such  cause 
be  shown,  so  that  tbe  loss  may  be  fairly  attributed  to  sea 
damage,  and  the  underwriters  mean  to  rely  on  the  ship's 
not  being  seaworthy  at  her  departure,  the  onus  probanda 
will  then  lie  on  them.      To  test  the  present  case  by  these 
rules,  we  find  the  only  testimony,  as  to  the  immediate 
cause  of  the  disaster,  is  that  contained  in  the  two  protests. 
From  the  first,  made  by  the  master,  chief  mate,  and  one 
seaman,  it  appears  that  the  vessel  left  Honduras  the  27th 
of  January.     That  on  the  28th  January,  she  met  with 
strong  gales,  so  that  they  were  obliged  to  close  reef  the 
fore-topsail,  and  close  reef  the  main-topsail.     That  on  the 
29th,  strong  gales,  and  a  heavy  sea  from  the  nothward,  still 
under  reefed  sails,  the  vessel  making  much  water.     On  the 
30th  the  wind  abated ;  and  nothing  remarkable  occurred 
until  the  2nd  of  February,  when  they  found  the  leak  in- 
creased to  that  degree  that  they  could  not  keep  her  free 
from  water  with  the  pumps.     They  then  bore  away  for 
Swan's  Island,  which  being  unable  to  reach,  they  deter- 
mined to  return  to  Honduras,  where  they  arrived  the  18th 
of  February.     During  the  above  time,  they  encountered, 
at  various  periods,  stiff  gales  and  heavy  squalls.     Thus  we 
find  the  ship,  from  the  28th  of  January  until  the  13th  of 
February,  a  very  considerable  part  of  the  time  laboring 
under  stiff  gales  and  heavy  weather,  far  beyond  the  ordi- 
nary perils  of  the  sea.     The  master  swears  that  shortly 
after    leaving    Honduras,    he    met   with    excessive    hard 
winds  i  that  the  navigation  was  difficult  and  dangerouS) 
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aiid  *he  was  obliged  to  carry  a  very  heavy  press  [*286] 
of  sail,  ID  order  to  avoid  the  ree6  and  keys;  and 
that  after  he  had  met  with  considerable  injury,  and  it  was 
determined  again  to  return  to  Honduras,  he  experienced 
heavy  gales,  and  various  changes  of  weather.  This  I  think 
sufficient  to  show  that  the  loss  may  be  fairly  attributed  to 
8ea  damage,  and  throw  the  onus  probandi  of  unseaworthi- 
ness on  the  defendant  On  this  subject,  the  testimony  is 
certainly  very  contradictory,  and,  in  my  opinion,  irrecon- 
cilable. The  implied  warranty  on  the  part  of  the  assured 
in,  that  the  vessel  was  seaworthy  at  the  commencement  of 
the  risk;  this  was  on  the  21st  of  November,  1799,  while 
she  lay  at  Kingston.  The  testimony  on  the  part  of  the 
plaintiff  is,  substantially,  that  in  April,  1799,  when  he  had 
it;  in  (;ontemplation  to  purchase  this  vessel,  he  procured 
ihip-carpenters  to  examine  her,  and  ascertain  her  situation, 
previous  to  completing  the  bargain;  no  possible  induce- 
ment, therefore,  to  a  fraud,  on  the  part  of  the  plaintiff. 
They  examined  her  accurately,  bored  in  places  most  liable 
to  rot,  and  found  her  sound;  stripped  off  her  sheathing, 
found  her  bottom  English  elm,  and  perfectly  sound;  her 
naval  hoods  and  head  knees  sound  ;  took  off  the  plank  so 
as  to  examine  her  top  timbers,  and  found  them  sound  and 
good.  The  testimon}''  of  Captain  Dorgan,  likewise,  who 
arrived  in  March  preceding  from  the  West  Inaies,  in  this 
ship,  with  a  cargo  of  600  hogsheads  of  sugar  and  molasses, 
tends  to  show  that  she  was  a  very  tight,  strong  vessel,  and 
only  ten  years  old.  This,  it  is  said,  however,  was  seven 
months  before  the  commencement  of  the  present  insurance. 
But  if  she  was  in  the  situation  represented  by  these  wit- 
nesses in  April,  it  is  inconceivable  that  she  could  be  in  the 
rotten  and  decayed  state  represented  by  the  defendant's 
witnesses  in  November  thereafter.  The  examination  made 
by  the  defendant's  witnesses  was  in  February,  1800,  three 
months  after  the  commencement  of  the  risk.  All  the  pro- 
gressive decay,  therefore,  from  the  November  preceding, 
was  at  the  risk  of  the  underwriter    But  it  appears  incred 
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nble  that  &]lthie<lecay  could  have  taken  place  in  that  pc» 
riocL  for  the  defendant's  vritnesses  represent  that  when  she 
h-  was  surveyed  by  them,. two  thirds  of  her  timbers 

[*236]  were  rotten,  many  ♦of  her*  plank  started  and  rot» 
ten;  her  bends  so  rotten  and  loose  that  with  a 
orow  bar  they  might  have  been  ript  up  for  twenty  feet; 
her  upper  works  in  a  very  bad  state ;  and,  in  short,  that 
there  was  a  general  decay  of  her  timbers,  bends,  and  plank. 
Tlie master  of  the  ship,  however,  swears,  that  had  she  ar- 
rived in  any  port  on  the  continent  of  America,  she  might 
have  been  repaired,  fit  for  the  voyage,  for  fifteen  hundred, 
or  two  thousand  dollars ;  but  if  she  had  been  in  the  situa« 
tion  represented  by  the  defendants  witnesses,  she  must 
have  been  irreparable  On  the  whole,. the  testimony  is  so 
directly  and  palpably  contradictory  that  it  is  impossible  to 
reconcile  it.  It  thus  becomes  a  question  of  credibility  of 
witnesses,  and  this  is  peculiarly  within  the  province  of  a 
jury  to  determine.  Whether  the  vessel  was  seaworthy  or 
not,  .is  also  matter  of  fact,  to  be  submitted  to  a  jury. 
These  points  have  beejn  decided  by  a  respectable  jury  of 
merchants;  and  in  such  case,  where  the  question  is  doubt- 
ful, and  the  testimony  contradictory,  I  think,  the  court 
ought  not  to  interfere  by  granting  a  new  trial,  unless  it  ap- 
pears that  injustice  has  been  done,  or  that  further  light 
may  be  thrown  on  the  subject  on  another  examination. 

In  the  case  of  Ashley  v.  Ashley^  2  Strange,  1142,  the  judge 
who  tried  the^  cause  (which  was  upon  a  promissory  note  for 
5,000/.  which  the  defendant  insisted  was  forged)  certified, 
that  tlte  weight  of  the  evidence  was  with  the  plaintiff,  and 
he  jthooght  the  jury  would  have  found  for  the  plaintiff  but 
they  found  a  verdict; for  the  defendant.  >  And  on  an  appli» 
oatioB  for  a  new  trial,  the  court  said,  as  there  was  evidence 
on  the  part  of  the  defendant,  the  jury  were  proper  judgea 
to  determine,  which  scale  preponderated ;  that  it  could  not 
be  said  to  be  a  verdict  againsi  evidence,  and  so  refused  to* 
grant  a  new  trial.  The  same  rule  >was  adopted;  in  the  oaee. 
otiSmilfiy.  Huggins^  2  Strange,  1142,  and  a  new  trial  d^ 


AIAANT,  AUOUST,  1803. 


28« 


Barnewall  ▼.  Church. 


nied,  althoagh  the  evidence  was  weak  on  the  part  of  the 
plaintiff,  and  the  judge  who  tried  the  caose  strongly  inclined 
against  the  verdict 

I  am,  therefore,  of  opinion,  on  the  first  point,  that  a  new 
trial  ought  not  to  be  granted. 

With  respect  to  the  second  question,  I  think  there  can 
be  but  little  difficulty.  There  is  no  doubt  but  the 
real  destination  *of  this  vessel  was  for  New  York,  [*287] 
as  described  in  the  policy,  and  not  for  Falmouth, 
as  the  clearance  purported.  There  is  no  contradictory  tea- 
tinoony  on  that  subject,  except,  that  in  the  first  protest  it  is 
said,  as  in  the  clearance,  she  sailed  for  Falmouth  and  a 
market,  but  as  to  the  actual  place  of  destination  of  a  vessel, 
I  think  the  captain,  unless  his  testimony  is  impeached,  is 
entitled  to  full  credit.  He,  of  all  others,  is  the  most  likely 
to  know  this  fact;  and  he,  when  examined  as  to  that  point 
particularly,  declares  explicitly,  that  she  sailed  for  New 
York,  though  her  clearance  Wiis  for  Falmouth  and  a  mar* 
ket ;  and  in  this  he  stands  corroborated  by  the  testimony 
of  Alexander  Anderson,  the  plaintiff's  agent  at  Honduras. 
I,  therefore^  take  it  for  granted,  that  the  vessel  sailed  on 
the  voyage  insured.  So  far  as  any  reasons  could  be  dis- 
covered for  taking  out  a  clearance  for  Falmouth,  it  was  to 
avoid  the  payment  of  certain  charges,  tliat  would  otherwise 
have  been  incurred  at  Honduras.  There  was  no  warranty 
or  representation,  and  it  has  been  settled  in  this  court  in 
the  case  of  Murray  v.  United  Insurance  Company^  (J^J 
term,  1800,)  that  in  such  cases,  the  underwriters  take  upon 
themselves  war  risks.  Under  a  policy  of  (his  description^  I 
cannot  conceive  how  this  clearance  could,  in  any  manner, 
prejudice  the  underwriter,  or  increase  the  risk;  and,  there- 
fore, immaterial  whether  disclosed  or  not  In  all  the  cases 
cited  from  Robinson's.  Adm.  Bep.,  where  false  and  color* 
able  pnpers  came  under  consideration,  the  question  was,  as 
u>  the  neutrality  of  the  property ;  the  papers  purporting  a 
different  voyage  or  owners  from  the  other  testimony,  and 
80  considered  a  circumstance  of  fraud  and  suspicion.    Btil 
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as  the  present  insurance  is  general,  and  inclucies  war  ridosi 
this  clearance  was  immaterial. 

I  am,  therefore,  of  opinion  that  judgment  ought  to  be 
yendered  for  the  plaintiff  upon  theverdict  of  the  jury. 

;  Badcuff,  J.  On  the  trial  of  this  cause,  the  defendant 
rested  his  defence  principally  on  the  want  of  seaworthinesa 
This  objection  was  relied  upon  in  the  argument  fop  a  new 
trial,  and  two  other  grounds  were  also  taken,  viz : 

1.  That  the  ship  sailed  from  Honducas  for  Falmouth,  and 
r  ot  on  the  voyage  insured. 

2.  That  there  was  not  a  sufficient  disclosure. 
[  ^88]        *I  shall  begin  with  considering  the  two  poiuta 
last  mentioned. 

As  to  the  first  of  these,  the  evidence  is^  that  the:  ship 
cleared  at  Honduras  for  Falmouth  and  a  market  The 
captain  and  mate,  and  one  of  the  seamen,  who  made  the 
original  protest,  therein  swore,  that  they  sailed  from  Hon- 
duras, bound  for  Falmouth  and  a  market.  On  this  evi* 
dence  alone,  I  should  have  no  doubt  that  the  voyage  fix)m 
Honduras  ought  to  be  considered  as  destined  for  Falmouth. 
Biit  the  captain,  in  his  second  protest,  explained,  that  he  in 
fiact  sailed  for  New  York,  although  he  cleared  for  Fal- 
mouth. How  far  this  explanation  can  be  reconciled  with 
his  former  deposition  in  the  first  protest^' or  ought  to  be 
received  without  further  proof  to  establish  the  iact  of  his 
sailing  for  New  York,  it  is  not  important,  under  the  cir* 
cumstances  of  the  present  case,  to  decide.  There  is  other 
evidence,  to  wit,  the  d^obition  of  Alexander  Andersoni 
and  the  letter  of  the  plaintiff  of  the  3d  of  October,  1799, 
explaining  the  object  of  the  clearance  for  Falmouth,  which 
I  thrnk  sufficient  to  justify  the  verdict,  on  the.  ground  that 
ihe  vessel  actually  sailed  for  New  York. 
;  2;  Assuming  the  position,  that  the  vessel  was  io  fact 
tound  for  New  York ;  the  second  point  has  been  treated 
as  wore  delicate  and  important.  She  was  bound  for  New 
:7ork,  but  cleared   or  Falmouth.    It  is  not  stated  in  Um 
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ease  wiietbejp  the!  cairgo  ^was  bonsigned  to  any  person  81 
New  Tork,  nor  in  what  manner  her  other  papers  apt 
peared.  He  objection  ia^' ther^ore,' founded  on  the  clears 
ance  alone;     •  .  i       • 

In  considerffig  this  (|tie8tionj  xtf  is  material  to  observe^ 
that  lUe  insurance  vtka  general,**  viihout'  anj  warranty  or 
representation  that  the  property  was  neutral.  It  foUowSi 
according  tothedeoisioQ'  of  this  court,  in  the  ease  of  Mur 
ray  v;  United :In3Urdnc& 'Company  that  it  extended  to  pro* 
t3ct  belliger^t  as'WeU  as  neutral  property.  IF  thd  risk^ 
therefore,  Wbs  not  ifioreased  beyond  what  it  would  haye 
t<een  in  the  ease  of  belligerent  property,  the  ciroumstance 
i  r  a  false  paper,  or  a  clearance  for  a  port  of  one  of  the  na- 
tions  at  war,  could /9ot<  be  material.  The  underwriter 
must  be  debmed  to  hieive  receiived  the  premium  adequate 
Uy  the  risk,  which  this  drcUmstance  implies,  and 
^ought,  therefope,  to  be  liable.'  Be&ides,  I  think  •[*289j 
it  too  uncertain,  and  too  •  great  a  refinement,  to 
fstablish  a'riile  that  eVery  papery  which,  in  the  opinion  of 
the  cruisers  of  a  belligerent  nation,' may  be  deemed  suspi 
raous,  and  induce  them  to  carry  in  a  vessel  for  adjudication, 
nhould  be  'held  nedessary  to  be  disclosed.  It  would  be  im- 
possible to  m^et  tho'  in^genuity,  or-  avoid  the  cupidity  of 
that  dasa  of  men,  and  prescribe  a  si^e  and  practical  rule  on 
thesubjeeL'     -      t 

8d.  On  thd  point  of  'seaworthiness,  there  -was  much  con* 
trariety  of  evidence; 

On  the  part  of  the  defendant  there  appeared,-^ 
'  1st.  A  aurV^of  the:  vessel,  made  on  her  arrival  at  Hon- 
ihiras,  by  ajg^Aipertons/  at  tb^  instance  of  the- captain,  who 
certified,  Bpon  oath,  tliat  she  was  wholly  defective  in  her 
tim'bers  alofty  heh  upper  works;  inf^ide  and  out,  plank  rot* 
ten,  and  otherwise » generally  decayed ;  that  on  account  of 
these  defects^  and  other  injuries  which  she  had  received, 
she  wata,  in  their  opinion,  -uniseaworthy  ;  and,  from  the  dif- 
ficulty of  proctiriagworkmien  and  materials^  and  the  high 
price  of"lab6r  and  provisions,  she  was  incapable  of  beinjg 
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repaired  for  her  full  value  after  the  repuir^  should  bo.oom- 
pleted.  .    /  r  . 

2d.  The  depositions  of  four  of  the  above  persons,  who 
made  the  survey,  taken  under  a  commission,  who  testify, 
generally,  to  the  same  effect  Three  of  them  add,  that  they 
verily  believe  it  was  impossible  the  ship  could  have  been 
seaworthy  on  the  2l8t  of  November,  1799,  at  which  time 
she  commenced  the  voyage  insured.  Two  of  the  three  last 
mentioned  witnesses  are  ship-carpenters,  and  the  thjrd  a 
mariner.  The  fourth  is  a  merchant,  and  speaks  with  more 
diffidence  of  his  knowledge  of  vessels,  but  says,  that  he 
firmly  believes  that  some  of  her  timbers  had  been  rotten  a 
long  time. 
In  opposition  to  this  thp  plaintiff  produced, — 
1st.  The  protest  of  E.  Atkinson,  the  master,  of  the  chief 
mate  and  one  seaman,  who  swore,  that  when  they  sailed 
fh>m  Honduras,  on  the  27th  of  January,  they  firmly  be 
lieved  the  ship  was  tight,  staunch,  and  well  fitted  and. pro- 
vided for  the  voyage.  The  master,  in  a  supplementary 
protest,  again  positively  declared,  that  she  tixu.tight^  staunch 

and  strong,  and  well  fitted  for  sea. 
[*240]  *2d.  A  deposition  of  Andrew  Dorgan,  who  tes- 
tified that  he  had  been  master  of  the  ship  immedi- 
ately before  the  plaintiff  purchased  her,  for  the  period  of 
fourteen  months ;  that  during  that  time  she  was  twice  hove 
down  and  examined,  and  none  of  her  timbers  were  found 
rotten  or  defective ;  that  during  all  the  time  he  sailed  in 
her,  he  thought  her  as  strong,  staunch,  and  good  a  vessel 
as  any  he  had  ever  sailed  in,  and  when  he  l^ft  her,  which 
was  in  April,  1799,  she  was,  in  his  opinion,  fit  to  go  to  any 
part  of  the  world. 

. .  8d.  The  testimony  of  Thomas  Williams,  examined  at 
the  trial,  and  the  deposition  of  William  Peaoock|  two  ship- 
carpenters  of  the  city  of  New  York.  They  examined  the 
ship  at  the  request  of  the  plaintiff  previous  to  the  purchase 
by  him,  in  April,  1799,  and  reported  her  to  be  generally  a 
flonnd  and  strong  ship;  after  the  purchase,  they. made  sodm 
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repairs  to  her,  fitted  her  for  sea,  and  had  a  full  opportunity 
then  to  ascertain  her  real  condition ;  they  add,  everything 
was  done  which  was  necessary  to  render  her  seaworthy, 
and  that,  after  sueh  repairs,  she  was  perfectly  sound  in  all 
her  parts,  and  fit  for  any  voyage.  One  of  these  witnesses, 
Thomas  Williams,  also  said,  that  from  the  state  of  the  ship 
when  he  repaired  her  in  April,  1799,  it  was  impossible  she 
Qould  be  so  decayed  at  the  time  of  the  survey  at  Hondu- 
ras,  as  was  represented  by  the  surveyors  there,  and  that, 
in  his  opinion,  they  must  have  sworn  fitlsely. 

4tb.  The  testimony  of  Samuel  Middleton,  and  one  Bird,- 
the  plaintiff's  clerk.  The  first  of  these  proved,  that  he 
helped  to  repair  the  ship  in  the  year  1796,  and,  from  her 
condition  at  that  time,  he  was  fully  of  opinion  that  she 
oould  not  have  been  so  rotten  as  was  stated  in  the  survey, 
and  the  evidence  taken  at  Honduras.  Bird,  the  plaintiff's 
olerk,  established,  that  the  charges  of  the  ship,  after  the 
purchase,  and  including  her  outfits,  amounted  to  8,040  dol* 
laiH^  jind  that  the  purchase-money  was  6,000  dollars.  He 
could  not  distinguish  how  much  was  expended  for  the  re* 
pain  alone. 

The  defendant  also  produced  one  Bose,  a  witness,  who 
was  a  captain  of  a  ship,  and  had  been  often  at  Honduras 
since  the  year  1796.  He  testified  that  William  Gibson, 
one  of  the  surveyors,  was  a  r^pectable  merchant, 
and  treasurer  *of  the  settlement ;  that  Thomas  [*241] 
Potts,  another  of  the  surveyors,  was  one  of  the 
richest  merchants  there,  but  he  knew  nothing  particularly 
respecting  him.  That  be  was  acquainted  with  two  of  the 
other  surveyors,  but  could  say  nothing  of  their  character. 
Thismitnens  also  said,  that  the  vessel  must  have  been  very 
strong  to  carry  the  sail  described  in  the  protest^  vith  a  hard 
Borth  wind,  and  he  thought  she  could  not  havu  done  it  if 
the  wind  had  been  very  high.  Two  other  witnesses,  judg* 
ing  fix>in  the  sail  she  carried,  also  testified  that  in  their 
opinion  the  weather  could  not  have  been  so  violent  as  to 
injure  a  sound  and  strong  vessel 
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This  was' the  prineipal  evidenoe  coneertriAg'thequeBtion 
df  seaworthiRees  wbieh;  was  submitted  to 'the  jury  lasa  hci 
to  be  determiDed  by  them.  lAs  that  £EMt  appearft  to  have 
been  generally  submitted,  I  think  it.n(>tniatemlito  exam* 
ine  the  substance*  of  the  charge  in  other  rtopeot&'  But  f 
take  this  opportunity  to  obBerve>  that  <  the' efrinioiis  and  di- 
rections of  judges  at  the-eircuits^  as  iitodet'by'thid  parties, 
appear,  too  frequently,  very  difibreal^  bdth'in:  form  and 
substance,  from  what  they  really  were. 

In  the  present  case  from -the  fbce  of  the  (Aiargei  and  the 
simple  nature  of  the  question'  under-  ^K>nsideration,  it  is 
manifest,  ithat  it  «an  neither  be  correct  oOf  entire.  This, 
however,  appears  to  me  unessential  tor  the  deoiston  of  the 
question  between  these  patties.  I  view  it  as  a  question 
depending  on  the  weight  bf  eontradictory^^evidencei'  The 
witnesses  at  Honduras^had,*  do  doubt^  the  best  40pportunity 
fiyr  correct  information.'  They  saw  the  Teasel  immediately 
after  the  idisaster  happened  and  Examined  ben  ^hey 'could' 
not  be  mistaken  in  their  knowledge  of  the  feet^  whether  she 
was  80  rotten  or  deeayed  as  they  have  lepvslieated,  and  if 
they  speak  the  truth,  she  must  have  been  exti^emefy  defl- 
cient  and  unseaworthy. 

'  On  the  other  hand,  it  is  difficult  to  Teboncito  their  evi« 
dence  with  the  testimony  of  the  plaintiff  *«  withesses:  The 
depositions  of  Doigan  and  the  two  ship^earpenters  in  the 
city  of  New  York,  prove,  that  the  vessel  at,  and  shortly 
before,  the  time  she  left  that  port,  was  apparently  seawor* 
thy,  and  in  a  condition  which  it  seems  impossible 
f*242]  could  admit  *of  so  great  a  decay  in  the  period  of 
seven  months,  at  the  expiration  <of  which  the  voyage 
in  question  commenced.  These,  ahd  ^either  > parts  of  the 
testimony,  appear  to  me  irreconcilable.  *  If  thequesdon  is 
to  'be  decided  on  thei  tn^edii  of  the  witnessm  -melrely,  and* 
there  be  nothing  to  impeach  those  on  either  sidei  the  greatest 
number  testify  to  the  fact  that  the  vessel  waa  unseaworthy.' 
These  were  witnesses  residing  at  Honduraa  That  circum** 
itance,  and  the  want  of  «  sufficient  knowledge  of  theif 
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eharaeter  and  credibility,  liave  been  urged  against  allowingi 
much  weight  to  their  testimony,  when  in  competition  with' 
othei.proof.  Batif  therebe  any  general  reason  to  discredit 
the  wkiM8ses4^foad,  other  oiruumstances,  in  this  instanoe, 
operate  in  their  favor. 

Ist  As  has  been  'already  observed,  they  possessed  better 
means  of  information.  •  They  examined  the  ship  immediately 
after  the  accident  happened.  The  examination  of  the  two 
shrp-oarpenters'in  New  York,  from  its  nature,  must  have 
been  more  superficia],  and  it  took  place  seven  months  be** 
fore  the  vessel  sailed  on  the  voyage  insured* 

2d  In  the  oaptaiif*s  protest  no  cause  is  stated  adequate 
to  the  Injoriesr  described.  A  sound  ship,  under  the  circuro  • 
stances  therein  set  forth,  could  not,  in  all  probability,  havis 
been  so  injured.  It  does  not  appear  that  any  material  ac* 
cident  happened ;  no  external  injury  was  suffered ;  not  a 
spar  nor  a  sail  was  carried  away,  although  a  considerable 
pren  of  sail  was  sometimes  used.  I  do  not  perceive  thdt 
anything  more  is  represented  to  hare  happened  than  what 
might  be  expected  on  such  a  voyage,  and  what  a  ship  ought 
to  be  oompetent  to  encounter. 

3d.  The  captain,  in  his  protest,  swears  in  general  terms, 
without  designating  the  particular  injuries  sustained,  and 
Infers  to  the  survey  at  Honduras,  which  contradicts  his  tes^ 
timony* 

Neither  he  nor  any  of  the  crew  were  examined  at  the 
trial,  and  no  reason  has  been  given  why  they  were  not  pro- 
duced.    I  think  it  was  to  be  expected  from  the  plaintiff  to 
produce  them,  and  by  their  testimony  it  was  in  his  power 
to  throw  farther  light  on  the  subject. 
■  There  is  great  reason  to  doubt  the  propriety  of  the  ver* 
diet,  and,  considering  the  value  in  controversy,  and 
that  f  more  light  can  probably  be  obtained,  I  think     [*248] 
the  cause  ought  to  be  reviewed.    The  circumstance 
thatiln^re  was  a*  struck  jury,  is  not  of  decisive  weight  in 
&vor4iC'the  verdict,  especially  as  it  is  founded  on  a  poii.t 
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against  which,  as  a  ground  of  defence,  it  is  known  con* 
nderable  prejudice  exists. 

I  am,  therefore  of  opinion,  that  there  ought  to  be  a  new 
trial  on  the  question  whether  the  ship  was  seaworthy. 

Kent,  J.  The  ship  cleared  out  for  Falmouth  instead  of 
New  York.  The  clearance  was  for  Falmouth  and  a  mar- 
ket, although  the  ship  was  actually  bound  for  New  Turk. 
She  was  loaded  with  mahogany  at  Honduras,  and  cleared 
from  there  and  in  sixteen  days  after  she  sailed,  she  returned 
in  distress. 

I  state  no  more  of  the  testimony  in  the  case,  because  the 
facts  stated  are  sufficient  for  the  only  point  which  I  heard 
argued  in  the  cause,  and  on  which  I  give  my  opinion,  viz. 
whether  there  ought  to  have  been  a  disclosure  that  the  ship 
cleared  fur  a  different  port  than  the  one  she-was  bound  to  7 

In  this  case,  the  insurance  was  in  time  of  war ;  but  the 
case  does  not  state  that  there  was  any  warranty,  or  repre- 
sentation that  the  property  was  neutral,  and  we  are  to  in- 
tend therefore,  that  there  was  none.  The  insurer,  according 
to  the  decision  in  the  case  of  Murray  v.  UiiUed  Insurance 
Company^  (July  term,  1800,)  took  upon  himself  the  risk  of 
enemy^s  property.  The  non-disclosure  of  the  clearance  for 
Falmouth  could  not,  then,  in  any  possible  view,  be  material 
for  the  disclosure  of  the  &ct  (if  at  all  material)  could  only 
have  been  so,  as  it  affected  the  neutrality  of  the  vessel. 

On  this  pointy  therefore,  I  am  for  the  jdaintifi^  and  that 
the  verdict  ought  to  stand. 

Lewis,  Ch.  J.  An  application  is  made  to  set  aside  the 
verdict  io  this  cause,  and  for  a  new  trial.  Three  questionfl 
are  raised  for  the  consideration  of  the  court: 

1st.  Did  not  the  ship  sail  on  a  voyage  different  from  that 
insured  ? 

2d«  Ought  not  the  &ct  of  her  clearance  for  Falmouth  and 
a  market,  j:  ursuant  to  the  orders  of  the  plaintiff  of  the  8d 
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df  October,  1799,  to  have  been  disclosed  to  the  under- 
writer? 

*8d.  Is  not  the  verdict  against  evidence  on  the    [*244] 
point  of  the  ship's  competent  sanity  to  perform  the 
voyage  insured? 

The  first  question  is  raised  on  the  fact  of  the  Hope's 
having  cleared  from  Honduras  for  Falmouth  and  a  market^ 
when  the  insurance  was  for  New  York. 

Thid  would  be  a  circumstance  of  some  weight  were  it 
connected  with  others  tending  to  show  that  the  real  inten- 
tion was  a  voyage  immediately  from  Honduras  to  Falmouth, 
bat  cannot  per  «e,  be  sufficient  evidence  of  that  fact,  and 
oertainly  cannot  be  permitted  to  control  the  counter  testi- 
mony, which  establishes,  beyond  doubt,  that  her  real  des- 
tvnation  was  for  New  York,  and  that  the  clearance  for 
Falmouth  and  a  market  was  probably  for  the  purpose  of 
aiving  certain  duties,  in  the  event  of  the  cargo  ultimately 
6nding  a  market  at  a  British  port  Her  consignee  at  Hon- 
duras^ fjTom  his  correspondence  with  the  plaintiff,  understod 
Hew  York  to  be  her  destination,  and  wrote  letters  by  her 
»>  his  correspondents  here.  The  letter  of  the  plaintiff  to 
ihe  captain,  containing  the  instruction  as  to  bis  clearance, 
Jirects  him,  in  the  same  period,  to  return  direct  from  Hon- 
duras to  New  York,  as  before  ordered.  The  expressions 
are,  "  although  you  are  to  retjarn  direct  from  Honduras  to 
I  this  place,  (viz.  New  York,)  as  before  ordered,  you  will 

j  dear  out  the  vessel  from  Honduras  to  Falmouth  and  a 

market"  This,  in  my  opinion,  establishes  beyond  contro- 
versy, that  New  York  was  the  port  she  was  bound  to. 
The  first  protest  of  the  master,  mate,  and  one  of  the  seamen, 
n  which  the  ship  is  stated  to  have  been  bound  to  Falmouth 
and  a  market  is  a  circumstance  almost  too  slight  to  be  no- 
ticed ;  for  I  have  observed  it  a  practice,  without  variation, 
for  the  protest^  in  this  respect,  to  be  made  according  to  the 
clearance,  without  regard  to  the  true  place  of  destination. 
In  the  second  protest  the  master  states,  he  sailed  for  New 
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York),  thoagh  cleared  for  Falmouth,  thm  ooirectiDg  bia 
Btatement,  when  he  discovered  the  fact  to  be  material. 

If  there  is  any  aab^antial  distinction  between  the  case* 
of  Planche  and  another  v.  FUkhsty  Mayne  v. .  TFoter,  (Dc»ug. 
238,  Park,  195,)  and  the  present  case,  it  is  favorable  to  the 
last.  In  the  two  first,  the  vessels  cleared  for  an  interme- 
diate port,  at  which  thej  bad  leave  to  tonoh,  th^ 
[*245]  policy  continuing  to  ^their  arrival  at  the  ultimate 
port  of  destination ;  in  this  the  policy  would  have 
terminate  on  her  arrival  at  an  intermediate  port,  though 
she  might  afterwards  have  proceeded  under  her  original 
clearance  for  Falmouth. 

The  next  question  is,  whether  the  fact  of  the  clearance 
for  Falmouth  ought  to  have  been  disclosed  to  the  undei^ 
writer.  It  is  not  contended  that  the  concealment  was  fraudu* 
lent;  and  in  order  to  render  it  a  circumstance  affecting  the 
policy,  it  ought  to  appear  material  to  the  risk.  The  only 
guide  we  have  on  this  occasion  leads  to  a  contrary  result 
There  cannot  be  a  surer  test  of  the  materiality  of  a  concealed 
mrcumstance,  than  its  influence,  if  known,  on  the  rate  of 
premium. 

The  New  York  Insurance  Company  were  also  on  this 
risk,  and,  near  two  months  after  subscribing  the  policy,  as- 
sented, without  additional  premium,  that  it  should  not  be 
afi^ed  by  the  circumstance  of  the  ship  Hope  having  cleared 
out  for  ^Falmouth  instead  of  New  York. 

This  company  mnst  be  presumed  to  understand  its  in^ 
terests,  and  their  conduct  on  this  occasion  is  decisive,  that 
the  fact  concealed  was  immaterial  to  the  risk,  and  therefore 
the  policy  is  not  affected  by  it.(a) 


(a)  Where  there  is  no  warranty  of  neiitmlity,  nor  any  character  oftho 
aei>  the  insurer  takes  all  riskf^,  belligerent  ns  well  as  neutral  SMig  and 
another  v.  8caU  dk  Seaman  2  Johns^  Rep.  167.  A  disclosure,  therefore^  of  the 
clearance^  p?rfc^ctJf  nugatory.  If  a  policy  be  in  general  tennfl|/'on  goods  on 
board  the  ship  caMed  tlie  "  Uermon,"  without  any  addition  of  cpuntiy,  and 
not  represented  as  of  any  particular  country  at  the  time  of  signing  the  policy, 
it  is  not  necessary  that  she  be  furnished  with  documents  iu  ocnformity  to 
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Tbediird'aDd  Jast  questioa  ia  on  the  aeaworthiaess  or 
the  ship.  On  the  argument  a  novel  position  was  advanced, 
m.  diat  latent  defects  are  at  the  risk  of  the  underwriter ; 
that  thej  aretcovared  by  the  premium,  because  he  cahulaie* 
dwmeuaeomrding  to  Iob$b8^  Mj  first  impression,  I  confess, 
iraa  &vonible  to  its  oorreotneas,  notwithstanding  the  force 
of  authority  against  it  But  on  examination  I  was  satis* 
fisdf.thatalthough  in  part  true  in  point  of  fact,  it  is  never- 
thelessjmsouad  ia  principle.  It  is  true  that  losses  are  the 
basis  on  which  the  underwriter  calculates  the  chances  of 
loss  and  gain.  But  it  is  equally  true  that  his  not  beiuf^ 
aaswesftble  for  inhftrsnt  defect,  or  natural  decay,  diminisheii 
the>BUfliber  of  losses,  and  thus  reduces  the  chances  againsk 
him;  The  implied  warranty,  then,  on  the  part  of  the  as- 
sared,  that  die  Bhip'ia  tight,  staunch  and  strong,  and  well 
equipped,  kc 'remains  unimpeached,  and  on  the  fact  of 
tins  warranty  having  been  complied  with,  on  the  present 
ooeaskvo,  rests,  the  question  between  the  parties. 
'  ^ha  judge' before  whom  the  cause  was  tried,  [*246] 
ifl^  in  the  case  made,  stated  to  hare  instructed  the 
jnty  ^  that  by  lam  eoery  vessel  is  presumed  to  be  seavcorthy,'* 
This  I  presume  to  be  not  perfectly  correct,  or,  in  other 
worda^  that  the  instruction  ought  to  have  been  less  general 
or  rather,  more  precise.  Every  vessel  is  presumed  to  be 
seaworthy  in  the  first  instance,  in  respect  to  the  implied 
warranty  onlyf  because  the  law  will  not,  without  cause, 
presume  a  party  to  have  falsified  his  stipulation.  But  the 
instant  she  becomes  innavigable,  and  incapable  of  proceed- 
ing on  the  voyage  insured,  the  presumption  is,  that  this 
proceeds  fromi;age. or  internal  defect,  arising  from  some 
other  cause,  until  it  appear  to  have  been  the  effect  of  sea 
damage,  or  unforeseen  accident  insured  against,  And  with 
Beason  is  it  so ;  for  the  insurer  engages  against  extraordi- 
nary end  unforeseen  perils  of  Ae  sea.  And  this  he  does,  in 
tiie  confid^ioe  that  the  ship  is  capable  of  performing  tiie 

treaties  between  a  foreign  itate  and  her  own  nation.    DmoBon  r.  J((y,  1 
lMK»Se7. 
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voyage,  and  assuring  to  him  his  premium,  ordinary  oocur- 
reuces  notwithstanding. 

I  am  strongly  inclined  to  believe  that  the  verdict  of  the 
jury  in  this  cause,  was  owing  to  the  generality  of  this  in* 
struction.  That  relying  too  firmly  on  the  presumption,  as 
the  reinstated,  they  sought  for  positive  and  conclusive 
evidence  to  the  contrary,  thereby  losing  sight  of  the  pre- 
sumption arising  from  the  want  of  evidence  of  external  ac- 
cident, and  not  duly  appreciating  the  testimony  taken  un* 
der  the  commission  at  Honduras,  as  to  the  real  cause  of 
condemnation. 

The  vessel  is  stated  to  have  been  nine  or  ten  years  old 
at  the  time  of  the  insurance  being  made ;  to  have  been 
thoroughly  repaired  in  1795,  examined  in  April,  1799,  pre* 
vious  to  the  purchase  of  her  by  the  plaintiff;  afterwards  re* 
paired  by  the  examiners,  Williams  and  Peacock,  two  ship* 
carpenters,  and  purchased  on  their  report.  They  state,  that 
after  her  last  repair,  she  was  fit  for  a  voyage  to  any  part  of 
the  world.  This  testimony  is  corroborated  by  that  of  Cap- 
tain Dorgan,  who  commanded  her  at  the  time  she  was  pur- 
chased by  the  plaintifil  There  is,  however,  a  variance  be- 
tween his  testimony  and  that  of  the  two  ship-carpenters.  He 
testifies  that  she  was  twice  hove  down  within  foar- 
[*247]  teen  months  previous  to  the  sale,  some  of  *her 
planks  ripped  off,  and  her  timbers  examined,  none 
of  which  were  rotten  or  defective.  Williams  and  Peacock. 
the  ship-carpenters  who  repaired  her,  admit  that  some  of  her 
planks  and  timbers  were  tainted,  which  Williams  says  were 
mended,  and  Peacock,  that  they  were  replaced  with  new. 

In  opposition  to  this  is  the  testimony  of  Nicholl  and 
Tropp,  ship-ciirpentere,  and  Potts,  a  master  of  a  vessel,  who 
examined  her  on  her  return  to  Honduras,  who  testify,  that 
two  thinls  of  her  timbers  were  rotten,  several  of  her  planks 
and  her  bends  rotten  and  started.  This  testimony  is  oor- 
roborated  by  that  of  Mr.  Gibson,  who  is  proved  to  be  a 
merchant  of  respectability  there,  and  treasurer  of  the  set* 
tlenient.     lie  profenses  to  know  little  of  a  ship,  but  de» 
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Glares  that  many  of  her  planks  were  rotten,  aad  several  of 
her  timbers  so  much  so  as  to  crumble  to  pieces  when  struck 
with  a  crow  bar. 

These  witnesses  may  be  said  to  be  interested  in  her  cou* 
demnation.  The  fact  may  be  so.  But  surely  such  interest 
was  not  greater  than  that  of  Williams  and  Peacock,  who 
probably,  had  they  discovered  or  disclosed  too  many  de* 
fects  in  her,  would  have  deterred  the  plaintiff  from  purchas- 
ing, and  thus  lost  the  job  of  repairing  her. 

She  does  not  appear  to  have  met  with  any  weather  that 
oould  have  effected  a  sound  ship ;  yet,  she  made  so  much 
water  that  the  master  was  obliged  to  return  into  pore. 
And  it  is  a  little  singular  that  if  this  was  the  effect  of  any 
other  cause  than  natural  decay,  that  it  was  not  stiited 
by  the  master  or  some  one  of  the  mariners.  It  is  true, 
that  in  his  second  protest,  he  speaks  of  her  having  experi* 
raced  heavy  galea  and  various  changes  of  weather^  and  yet 
tot  a  spar  is  carried  away,  no  butt  started,  no  sheathing 
lorn  off.  Surely  a  vessel  tight^  staunch  arid  strong  qo\jl\^  m^t 
have  been  rendered  innavigable  by  gales  that  did  not  re- 
quue  the  striking  of  a  top-gallant-mast ;  for  we  find  the 
top•galIan^masts  and  yards  standing  until  the  third  of  Feb* 
raaryi  a  day  after  that  on  which,  by  the  advice  of  his  crew, 
he  had  borne  away  for  a  place  of  safety.  He  speaks  of 
strong  gales  on  the  28th  of  January,  and  yet  the  top-gal- 
lant^ails  were  not  handed  until  midnight.  Where  is  the 
evidenoCi  then,  of  external  injury?  There  is  none.  No- 
thing that  looks  towards  this  point,  except  his  de* 
elaration,  *that  on  the  survey,  the  damage  of  the  [*248] 
ship  was  found  to  have  proceeded  from  the  hard 
gales,  in  which  they  were  obliged  to  carry  an  unsual  pres 
sure  of  sail,  03  (says  he)  is  more  particularly  set  forth  in  t/u 
9wvey:  now  the  survey  says  directly  the  reverse,  and  cor« 
responds  precisely  with  the  depositions  of  the  witnesses 
OQ  the  part  of  the  defendant. 

I  think  the  testimony  will  warrant  no  other  conclusion 
ihan  that  she  died  a  natural  death.    This  opinion  I  found 
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on  the  fact  •f  no  extraordinary  peril  baring  been  iacurred^ 
and  on  .the  testimony  taken  at  Hondoraa,  whicb  I-  think  ia 
to  be  preferred  to  that  taken  here ;  those  searching  for  an 
infirmity,  known  to  exist  somewhere,  were  more*  likely  to 
discover  defects  than  these,  who  gave  her  a  cursory  exami* 
nation  for  the  purpose  of  recommending  her  to  a  purehaseiv 
and  of  repairing  such  defects  as  occasionally  fell  under  their 
observation. 

The  cases  of  Lee  v.  Beach  and  of  the  MUhf/igaiff^  were 
attended  with  circumstances  much  more  ^vorable  to  the 
owners  than  the  present  case.  In  the  former,  the  vessel 
bad  been,  as  was  supposed,  completely  repaired  immedi* 
ately  before  sailing  from  the  Thames,  and  was  discovered 
to  be  unsound  before  she  reached  Portsmouth.  In  the 
other,  the  ship  had  not  only  been  put  into  dock  and  re^ 
paired,  previous  to  her  departure  on  her  outward  bound 
voyage  to  the  West  Indies,  but  was,  while  theve,  again  sar^ 
yeye.i  by  six  sea  captains,  and  reported  to  want  caulking 
only,  when  she  would  be  sufficient  to  carry  a  cargo  of  'Su- 
gars to  London.  Yet,  in  both  these  cases,  were  the  under> 
writers  discharged  on  the  point  of  8eawortbine8&  2  Marsh* 
368;  Park,  221. 

I  am  of  opinion,  the  verdict  ought  to  be  set  a  side^  and 
a  new  trial  awarded  on  payment  of  costB.(a)  •      - 

LiviNOSTON,  J.  having  been  concerned  in  theoause^ 
gave  no  opinion. 

On  the  point  of  seaworthiness,  new  trial  gnuited^  > 

(a)  The  principle  of  this  depiston  as  to  the  effect  of  ^  deannoe  to  m  port 
diflTerent  rrom  that  of  destination,  has  been  confirmed  in  the  case  oi  Taieot  ▼. 
Marine  Insurance  Company,  2  Johns.  Rep.  130.  It  was  there  held  not  to 
make  the  voyage  diObrent  from  that  insured,  When  done  to  avoid  cmiaera ; 
and  tiiat  the  statement  of.<ihe;raa8ter  in  his  protest^  that  the. voyage  wan  to 
the  port  for  which  he  cleared,  was  equally  inefBdenti  if  Urn  reasoii  for  so  do* 
ing  was  explained.  As  to  conoealmoDl^  see  Bliy  ▼.  ZToflatt  ^  Oolnea*  Bcp. 
60.  n. 
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ATJq  V.  MonWira — JackaoD  v.  SUIm. 


Abjo  againal  MoNTBIRO. 

C^sctioe  on  removing  suits  against  aliens,  into  the  drooit  court  of  tbs  United 
fltites. 


j^  Ae  OourL  If  an  alien  defendant  file  his  petition,  &c. 
to  remove  the  suit  into  the  circuit  court  of  the  United 
States,  at  the  time  of  filing  special  bail,  he  is  in  season, 
though  the  bail  may  have  been  excepted  to.(a) 


^Jackson,  on  the  demise  of  HoasBOOic,  against    [^249] 
Stiles  ;  Griffin,  tenant  in  possession. 

i^fter  service  of  a  deolaration  in  ejectment  on  a  tenant,  though  it  may  be  a 
totsUj  inibrmal  one,  it  is  sufficient  to  set  him  on  inquiry,  and  if  a  rule  to 
show  cause  why  the  plaintiflT  sliould  not  amend  be  granted,  affixing  in  the 
derk*8  office  is  good  service  on  the  tenant  If  proceedings  be  commenced 
for  lands  to  which  a  title  is  awarded  by  the  oommissiooers  for  settling,  dis- 
putes to  lands  in  Onondaga^  within  three  ye:irs  after,  it  is  sufficient,  though 
they  may  be  faulty,  and  require  amendment  after  the  three  years,  to  enti- 
tle the  plaintiff  to  proceed. 

A  TITLB  to  the  premises  in  question  had  been  awarded 
by  the  commissioners  appointed  to  settle  disputes  to  land, 
in  the  county  of  Onondaga,  to  the  lessor  of  the  plaintiff, 
who  h.'id  served  declnrutions  on  the  tenants,  with  the  usual 
Tiotices  annexed.  Tlie  declarations,  however,  contained 
blanks  for  the  towns  and  counties,  w^hich,  at  the  time  of 
service,  were  not  filled  up,  nbr  wer«  they,  in  the  copies  an- 

(<4  So  in  ejectment  after  a  judgment  by  de&ult  against  the  casual  ejector, 
If  the  landlord  be  an  alien  and  then  let  in  to  defend.  Jackson^  ex  dcm,  C%in- 
Nae  and  oihtrs  v.  SlOa,  (George  Clark,  tenant,)  4  Johns.  Rep.  493.  If  the 
application  be  in  a  quit  between  citizens  of  the  United  States,  the  affidavit 
must  expressly  state  that  one  of  the  parties  is  a  citizen  of  another  state. 
Cbiy  T.  F«rfm^  3  Johns.  Repu  145.    See  Redmond  t,  Rimdl,  12  J.  R.  153. 


■ 
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Cole  ▼.  Stafford. 

nexed  to  the  affidavits  of  service  and  filed  with  them,  od 
which  the  usual  rule  was  entered.  The  declarations  were 
served  on  the  tenants  within  the  three  yeais  allowed  bjr 
law  for  prosecuting  the  titles  awarded,  but  they  were  now 
elapsed. 

i^>67ioer,  on  these  facts,  (disclosed  by  the  affidavit  of  the 
plaintiff's  lessor,  which  stated  also  the  services  having  been 
made  with  the  full  intent  of  carrying  into  effect  the  actions 
instituted,)  moved  for  a  rule  against  the  tenants  to  show 
cause,  by  the  first  day  of  next  term,  why  the  declaration 
should  not  be  respectively  amended  by  the  insertion  of  the 
names  of  the  towns  and  counties,  and  that  fixing  up  the 
rule  in  the  clerk's  office  should  be  deemed  good  service. 

EmotL  Are  the  tenants  to  take  notice  of  declarations 
which  are  mere  nullities,  void  in  themselves,  and  to  which 
they  are  not  parties?  They  have  not  appeared,  they  arc 
not  in  court,  and  John  Stiles  is  the  only  defendant  to  the 
suit  that  can  be  known  by  the  record. 

Per  Ouriam,  Notice  having  been  served  on  the  tenants, 
it  was  not  enough  to  put  them  on  inquiry.  There  is  time 
enough  for  them  to  come  in  if  they  please.(a) 

Motion  granted. 


C!oLE  against  Stafford. 

The  want  of  a  stamp  to  ao  inaolyent's  discharge  cannot  be  orged  aa  a 
to  show  it  not  duly  obudned  and  preTent  the  exoneration  of  hia  bafl. 
Fraud  onlj  can  affect  it. 

Jy  this  cause  the  exoneration  of  bail,  whose  principal 
had  been  relieved  under  the  insolvent  law,  was  opposed  oa 

(a)  See  ante 21,  JodtomT.JZeynaUi.    16f  n.(a)WWT.  TTOUa    FM^SM 
JboifciMi  «  dem.  Finek  r.  KomgK 


/ 
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Abeel  v.  Woloott 

tte  geouitd  of  the  dischar^  not  haviog  been  dulj  stamped 
'^eoording  tothaact  then  in  force. 

'  '*Ar  Ourianu    Wecannot  go  into  it;,  the^  act*    [*^50] 
snakes  the  discharge  conclusive,  except  in  cases  of 
fraud ;  the  matter  was  before  the  court  below,  and  they 
^ere  the  proper  judges  whether  every  thing  was  regular 
oj"  not. 


^^  agamst  WoLCOTT,  ^ho  is  impleaded  with   Van 

NORDEN. 

I  Wri^  of  inqairy,  in  the  posBeasion  of  the  plaintiff!  not  retained,  and  oo 
wUiiob  no  inquisition  has  been  taken,  will  not  be  set  aside;  as  the  plaintiff 
™»»y  8Qe  out  a  new  one. 

^AK  Veohten,  on  behalf  of  the  plaintiff,  moved  that 
^"^rit  of:  inquiry,  and  proceedings  stated  in  the  affidavit 
^^  which  he  applied,  should  be  set  aside,  and  a  writ  of  in- 
quiry issue  flfe  novo. 

The  affidavit  set  forth,  that  by  an  agreement  in  writing 
entered  into  between  the  attorneys  of  the  parties,  it  was 
stipulated  that  on  the  execution  of  the  writ  of  inquiry  ev- 
ery defence  which  could  have  been  made,  had  a  trial  taken 
place,  should  be  availed  of;  that  both  sides  sliould  have 
tlie  same  liberty  of  excepting  to  the  admissibility  of  evi- 
dence, reduce  their  objections  to  writing,  and  make  a  case 
in  the  same  manner  as  if  the  cause  had  been  heard  at  the 
circuits  •  That  the  evidence  of  each  party  having  been  gone 
through  and   closed,  the  attorney  for  the  plaintiff  went 
bome,  after  which  the  jury  called  in  Wolcott's  attorney, 
and  asked  him  if  a  verdict  should  go  against  Wolcott^ 
whether  he  could  xejcover  his  proportion  against  Van  Nor- 
den?  and  whether,  if  it  should  be  against  the  plaintiff,  he 
could  carry  it  before  th&^mpreme  ooupt?    To  tlie  first  of 
Vou  L  41 
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m-~  '  t  -fct^i^B  ■iiiiMiii  II  I  iiii  II  i^^^M    ^^m     I  I  I  I  I,  I  —    ^^^^m  ^— _^M_i_i__^ 

JackflOQ  y.  Koogh. 

w^hieli  questions,  Wolcott's  attorney  anHwered  no;  and  to 
the  latter  yes;  in  consequence  of  which  a  verrlict  was  rend* 
ered  for  the  defendant,  but  the  writ  had  never  been  re- 
turnedi  and  was  handed  to  the  plaintiff's  attorney  frithoal 
any  inquisition  annexed. 

Per  Ourimn,  The  application  is  to  set  aside  a  writ  of  in- 
quiry, when  there  is  none  before  the  court  There  is  no 
return,  no  inquisition,  and  nothing  to  set  aside.  There  was 
a  written  agreement,  which  does  not  appear  to  have  been 
complied  with.  The  plaintiff  is  in  po^ession  of  his  own 
writ  of  inquiry,  and  we  see  no  objection  to  his  issuing  a 
new  one;  for  as  the  writ  is  not  before  us,  we  cannot  grant 
him  the  effect  of  his  motion  as  to  setting  ii  aside.(a) 

Motion  denied. 


[*251]    *Jackson,  on  the  demise  of  Finch  and  others^ 

against  KOUOH. 

After  six  years'  aeirioe  of  dedaratioDS  in  ejeotmentt  court  will  on  temn  girt 
leave  to  amend  by  adding  new  demiaes. 

Declarations  had  been  served  in  these  causes  nearly 
^ix  years  ago. 

Van  Vechien  moved  to  amend  by  inserting  several  de 
misej  from  different  lessors. 

Melcalf  opposed  it  on  the  ground  that  it  might  vary  the 
tenant^s  defence. 

Van  Vechien  observed,  that  in  the  Warren-Bush  causes^ 
the  same  thing  had  been  done.     If  the  defendant  reliib 

^  i^  8e«  next  ^VmDmr  Maurk  t.  JUpma. 
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Tan  Der  Uark  t.  Jaokaon. 


qvMi  hiH  d^h-j  oe,  then  all  the  costs  heretofore  incurred  ai» 
to  be  paid ;  if  he  abide  by  it,  then  there  is  no  injury  done. 
The  coeft^  iiii.  tlie  first  case  must  be  paid  up  to  the  day. 
This  the  plai  r'^ifT  ir  willing  to  do,  and  accept  any  plea  so 
><b  the  eaee  '^/ht  be  Inrouglit  on  at  the  next  circuit 

-^/  Outnar.A     Amend  on  those  tennB«(a) 

Motion  granted. 


Tan  Dkb  Mabk  against  JacjlboVj  on  the  demise  of 

OSTBANDBB. 

riM  datedant  ia  arrar  cannot  mm  pro$  the  fdaintiff *8  writ  belbre  it  is  to« 
tumad. 

Ik  error.  Judgment  haying  been  entered  in  the  court 
of  common  pleas  for  the  county  of  Ulster,  on  a  verdict  for 
the  now  defendants,  the  present  plaintiff  broaght  his  writ 
of  error  returnable  in  this  court.  To  this  the  derk  of  the 
common  pleas  made  his  return  in  the  manner  said  to  have 
been  usually  practisckl  in  that  county,  by  annexing  a  tran- 
seript  of  the  record,  and  delivered  it  to  the  now  plaintiff's 
attorney,  who  sent  it  back  with  directions  to  annex  the  ori* 
ginal  record.  This  wsis  not  done,  but  the  writ  redelivered 
to  the  plaintiff's  attorney  with  only  the  transcript  re- 
turned. 

The   defendant,   without  any  service  of  a  scire  facias    : 
guara  execvjtumem  non.  and,  without  giving  any  rule  to  as-   " 
sign  errorSy. non  prossed  the  plaintiff's  writ  before  it  had' 
been  returned  and  filed,  served  him  with  a  oopy  of  a  bill 
of  coets,  and  sued  out  a  writ  of  possession. 

t 

fidnjinsier,  on  affidavit  of  these  facts,  moved  to  set  aside 

•  •  •• 

(a)  8ae  tmk,  WM  ▼.  WWde  164,  n.  (a.)    Anon.  2  Oaanaa*  Bep.  SOL         ^ 
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Pbelps  V.  Bddy. 

Ihe  judgment  of  nofi^  jwM^for  irregu,Urity^(a)  and  th^.if, 
tmy  wril<  ef  pocaasaioa  had  l)een  issued^  a  writ  of  i^-iesti- 
tutiou  be  awarded. 

•  '.  . 
[*252]  ^'  .  •  *Ar  Curiam.  uAs  the  writ  was  rever  ceturaedi 
this  court  was  never  in  possession  of  the  cause. 
Whatever  has  beea  done  hcura,maa^  therefore^  be^set  aside. 
dde\LBithr.  Mac  Ferlan^  4  Burr.  1772. 

Motion  granted.(fr) 


Phelbs  offoinat  Eddy. 

tf«  defeiKUnt  fnoTs  (prjndgsent  9f nonaoit  oontnuy-to  good  fiuth,  th^  couil 
will' make  him  pay  the  oostB  of  opposing. 

\"  WooDWOBi^B^,QQ  .an  affidavit  stating  that  issue  had  been 
joined  in  this  cause  in  Novsmberi  1801,  and  noticed  for 
triid  at  the<last  ciniuit  for  the  county  of  Columbia,  but  not 
l^roughtioo,  moved 'for  judgment  as  in  case  of  nonsuit 

.'  iWiUiams.  road  a  counter  deposition  acknowledging  the 
notice,  but  adding  that  the  attorney  for  the  defendant  did 
not  attend.;  that  hjs  oounael,  however,  was  there,  with 
whose  consent  an  agreement  was  made  between,  the  agent 
for  the.  dfifendant  and  the  plaintiffs  attorney,,  that  the 

(a).  A  writ  of  errec  may  ^jMnprossed  for  want  of  alleging  diminution ;  if 
there  be  no  rule  for  diminution,  the  next  step  ia  a  rule  to  assign  errorsi  with- 
out giving  of  wfai<di  a  non  pro$  cannot,  in  that  stage,  be  signed. 
'  '(>)  AUe^  ^960.  iltefli  v(  WcHmU.  The  oourt  refined  to  ^wuM  wot  •f  enor 
booauae  ftbe''t«ni8Qiipl.araui  not  returned  and  fl^d.  JLotmrif,  Sioifi.  ^  14, 
Raym.  329.  It  would  seem  that  before  the  return  of  a  writ  K>r  error,  applicpi- 
tion  to  quash  it  must  be  made  to  the  oourt  from  whence  it  issues,  after  th« 
return  to  the  oourt  in  which  returnable.  Dcyd  ▼.  Skvtt^  Doug.  350.  la 
vrbiefa*  ease  ^tho'Wiititiast'be -entered  on  the  roU,  before  the  <de((Midani  ^sap 

move  to  quash.    KaU  v. ^  6  Mod.  138.    See  also  Leiwu  (TrvnioJd^  1 

Wend.  SM.  r  Mmi»  t.  Ik  Wm,  5  Id.  1 1.    Avm^  ▼•  ^^^"^  13  Id.  S4L 
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«kri> 


Rmnel  V.  B*IL>-^^JftokM»iv.  BUlingi. 


aaqse  shouhl  not  be  broi^t^on  before  tbe  Fridaj  in  ttra 
Koond  week  o£  the  circuity  <m  tSe  i  Thursday  next  preced* 
ing  which  day  tku  oourt  adjbunnd ;  that  k  was  impoaflible 
to  bring  oiiithe  trial  during  the  tirouit^  beoanae,  in  conee- 
qaenoa  of  the  agreement  entered  into,  the  plaintiff  had  aeni 
his  witnesseB  home,  and.  th^  weoe  not  to  tretom  .until  the 
Friday  appointed. . 
•  • 

Per  Ouriam.    Let  the  defendant  ta]Ee<nothing  by  hia  mo^ 
tkm^  and  p^.ihe.pUdntiff  iiiftiOQate  ^<>ppoeing^ 

Motion  deniedy  with  ooeta. 


Busasu  flffffinst  Ball  and  others. 

Bmrioe  on  an  •geni  of  an  attorney  plaintiff  Is  good.     Acddenti  do  not  «h* 
uon  ooali. 


Thb  court  rnled  in  this  causey  that  sendee  on  1^' agent 
of  an  attorney  plaintiff,'  is  as  good  as  in  any  other  suit^  and 
that  it  need  not  be  personal.  [1]  Also,  that  though  una- 
voidable, occurrences  may  prevent  judgment  as  in  case  pf 
nonsuit^  yet  they  will  not,  separately  considered,  excuse 
from  payment  of  costs ;  for  the  misfortune  of  the  plaintiff 
ought  to  be  borne  by  himself,  and  not  work  a  prejudice  to 
the  defendant    See  ante,  22.      ' 


JACK809,:  on  the<  dcmtt^  o/'Orkmn  ard  others^  Q^otrul  • 

Umita  aro  allowable  to  penona  In  exeontioa  iind«:  an  attaohma^  lb  oOifa 

Tbs  defendant  :i^a8  a  prisoner  with ^  the ^ privilege  c^  tbi 
limhs  of  >tke^.jail  of   New  York.    Whi}f^  m  U    r  % 

fl]  See  Kew  Tork  Code  orPft>oednN^  §,  lan,  «.  «^. 
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Heniok  ▼.  Manly. 


[*258]  fiDement^  *aUaebmeiits  were  issued  agaiiist  htm^tn 
this  apd  fifteen  other  suits,  for  contemptB  in  not 
paying  costs  parsoant  to  an  order  of  court  On  their  be 
ing  lodged  against  him,  the  sheriff  committed  hira  to  dose 
oustody,  under  an  idea  that  an  attachment  for  a  contempt 
was  in  all  cases  a  criminal  process,  and  the  defendant  theie 
fore,  not  entitled  to  the  indulgence  of  the  liouts. 

The  case  was  now  submitted  to  the  court^  whether  the 
defendant  was  within  the  meaning  of  the  privilege.  The 
Court  were  unanimously  of  opinion  that  he  wa%  ongiWng 
Buoh  security  as  the  law  requires. 


Hebrick  against  Maklt. 

▲  plaintiflj  who  deliven  to  a  oonstable  a  writ  against  the  defeiidani  in  h« 
own  waist,  on  whioh  the  deibndant  is  taken  and  impriaoned  on  the  ord<€ 

i .  and  directton  of  the  plaintifll  cannot  in  an  action  against  him,  by  the  di^ 
finidant  for  falae  imprisonment,  under  the  general  'mn%  give  the  apecUd 
matter  in  evidence  bj  waj  of  Justification  under  the  statute  for  *'mon 
easy  pleading  in  certain  suits,  but  he  may  do  it  in  order  to  show  that  the 
defendant  was  not  arrested  by  bis  instructiona,  but  by  virtne  of  a  saperic« 
authority. 

•  This  was  an  action  of  trespass  for  fiilse  imprisonment 
The  defendant  pleaded  not  guilty.  The  cause  was  tried 
on  the  twenty-fifth  day  of  May,  one  thousand  eight  hun« 
dred  and  three,  before  Mr.  Justice  Keni^  at  the  Bensselear 
circuit.  The  plaintiff  called  Samuel  Hawley,  a  constable, 
and  proved  by  him,  that  he  arrested  and  imprisoned  the 
plaintiff  by  order  of  the  defendant.  The  counsel  for  the 
defendant  then  asked  the  witness  by  whose  authority  he 
made  such  arrest  and  imprisonment?  whether  it  was  not 
by  virtue  of  an  execution  issued  by  a  justice  of  the  pcUtce, 
delivered  to  him  as  constable,  against  the  now  plaintiff,  in 
fisivor  of  the  now  defendant?  The  judge  overruled  these 
questions,  being  of  opinioUi  that  it  was  sufficient  for  the 
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plaintiff  to. prove  tbat  Hawley  imprisoned  him  by  order  of 
the  defendant;  and  that  it  was  not  competent  for  the  de- 
fendant to  explain  by  the  same,  or  any  other  witness,  either 
the  canae  of  the  arrest^  or  the  anthortty  by  which  it  was 
made. 

The  defendant's  ooanael  then  stated,  and  offered  to 
prove,  that  Manly  reoovered  judgment  against  Herrick  be- 
fore a  justice ;  that  exeoation  issaed  against  him  on  that 
judgment,  and  was  delivered  by  Manly  to  Hawley,  the 
eonstable;  that  Manly  requested  Hawley  to  imprison  Her* 
rick  on  the  writ  thus  delivered,  which  he  did ;  and  that 
Herrick  was  liable  to  be  imprisoned  on  the  execution. 

These  fiicts,  it  was  contended,  might  properly  be  given 
in  evidence  under  the  general  issue,  inasmuch  *as 
the  defendant  came  within  the  statute  for  the  more     [^^4] 
easy  pleading  in  suits,  &c.     The  judge  overruled 
die  testimony  offered,  and  a  verdict  was  found  for  the  plain 
tiff  for  fifty  dollars  damages. 

The  case  now  came  before  the  court  on  a  motion  for  a 
new  trial. 

Woodwortfiy  for  the  defendant.     Two  reasons  may  be 
urged  why  the  present  verdict  should  be  set  aside.     First, 
the  judge  refused  evidence  proper  in  mitigation  of  dam- 
ages.   Second,  he  overruled  thcU  which  was  proper  in  justi- 
fication.     As  to  the  last  position,  it  may  be  doubted  whe- 
ther the  defendant  could  justify  according  to  the  statofie 
(21et  March,  1801,  c.  47.     1  Rev.  Laws,  234,)  "for  more 
easy  pleading  in  certain  ''  suits,"  though  he  certainly  must 
be  allowed  to  be  within  the  spirit  of  it.    The  words  are,  "  If 
(Sec  1,)  any  action  upon  the  case,  trespass,  battery,  or  false 
miprisonment,  be  brought  against  any  sherift^  &c.  or  any 
other  person  who  in  their  aid  or  assistance,  or  by  oommaiid' 
wwnt,  do  any  thing,  Ac.,  it  shall  be  lawful  for  every  person 
aforesaid  to  plead  thereunto  the  general  issue,  and  give  the 
special  matter  in  evidence."     By  a  liberal  construction  of 
ihis  act|  it  may  well  be  said,  that  Manly  acted  "  in  aid,  and 
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by  commaQdmeni)"  of  the  justice.  An  execution  had  is* 
sued;  it  was  delivered  over  to  the  present  defendant  by 
the  justice,  to  be  by  him  transmitted  to  the  constable.  The 
orders  of  the  defendant,  for  the  arrest  and  imprisonment^ 
were  nothing  more  than  a  repetition  of  what  the  justioe 
commanded  him  to  say.  On  the  other  point,  the  evidence 
must  be  considered  as  clearly  proper  to  have  been  reoeiv'* 
ed,  and  the  rejection,  therefore,  not  warranted,.  Whether 
Manly  had  a  substantial  defence  to  defeat  the  action  or  nol^ 
could  be  known  only  by  disclosing  facts,  which  would  pre? 
sent  a  different  case  than  that  stated  by  the  plaintiff  They 
ought,  then,  to  have  come  before  a  jury,  as  a  measure  of 
damages.  If  asked  whether  the  imprisonment  was  made 
under  a  lawful  authority,  or  of  his  own  will,  the  answer, 
according  as  it  was  given,  would  lead  the  jury  to  very  dif? 
ferent  conclusion.     Had  it  been  done,  the  plaintiff  in  this 

case  would  not  have  been  entitled  to  more  than  not 
[^55]     minal  damages.    ^Suppose  the  action  a8S«tult  and 

battery,  and  the  defendant,  neglecting  to  plead  son 
assault  demes7iej  rests  on  rum  cul.  At  the  trial  the  plaintiff 
proves  an  assault,  but  the  same  witness  can  testify  that  the 
plaintiff  struck  first ;  can  it  not  be  shown  in  evidence  on 
the  part  of  the  defendant?  Though,  this  might  not  justify, 
it  would  greatly  mi tigate.(a)  The  question  on  the  trial,  on 
the  part  of  the  plaintiff,  '*  Did  you  imprison  the.  plaintiff  by 
order  of  the  defendant?"  The  question  on  his  part  was^ 
"Were  you •  authorized  to  do  so?"  The  answer  would 
have  been  '*  Yes  I  I  have  the  execution  to  show ;."  but  this 
was  not  permitted  to  be  done.  Whether  this  would  have 
amounted  to  a  justification  or  not,  is  immaterial;  all  that 
was  wanted  wan,  to  show  that  the  plaintiff  was  entitled  to 
nominal  dainnges  only,  and  to  reduce  them  to  that.   Again, 

(a)  The  geneni)  nile  \9,  that  matter  of  jastifioatfioa  must  be  {^leaded.  Ball. 
N.  P.  17.  Co.  i.itt  282.  b.  But  see  Bingham  ▼.  (TomatiA;  Kep^  N.  P.  317, 
where  one  of  ttie  plriintiR's  witnesses  was,  on  »  cross-examination  by  a  d»> 
fendant  in  an  action  ofassjiiilt  and  C»lse  impriaa'\ment,  allowed  to  reltle  wbaf 
was  said  at  the  time  hi  luitigution. 
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^oppose  an  officer  acting  under  a  void  process^  and  the 
plaintiff  proves  an  arrest,  would  not  the  court  aliow  the  de^ 
C  udant  to  show  the  process,  though  it  was  an  illegal  one? 
ThiS)  it  is  true,  would  not  be  a  justification,  but  it  would  be 
a  mitigation.  Therefore,  in  cases  like  this,  the  application 
is  to  the  discretion  of  the  courty  and  they  will  see  that  jus* 
tice  be  done  to  the  party  aggrieved,  when  there  has  been 
an  uctioD  against  all  conscience.  Instead,  of  six  cents  dam- 
ages, 50  dcdlars  have  Ixen  given*  This  is  not  one  of  those 
cases  where  the  court  refuse  new  trials,  because  the  sum  re^ 
&3vered  is  so  inconsiderable  that  it  would  be  absurd  to  haTe 
recourse  to  another.  The  resison  does  not  apply  here,  be- 
cause, allowing  the  verdict  goes  the  same  way,  the  court 
are  not  sure  the  result  will  be  the  same :  six  cents  only 
may  be  given,  and  then  costs  will  not  follaw,  unless  the 
judge  certify.  .But,  as  the  verdict  may  be  different,  the 
court  surely  will  never  presume  both  that  tbe  verdict  shall 
be  similar,  and  that  the  judge  will  certily  nlso.  .There  are 
many  drcumstancea  to  induce  a  new  trial ;  there  has  not 
been  a  full  disclosure  of  facts ;  the  whole  truth  has  not 
been  told,  and,  therefore,  justice  has  not  been  done. 

AJleOf  contra.  On  the  point  finit  argued,  though  the  last 
that  was  made,  it  is  to  be  observed,  thut  the  sta* 
tate  *of  our'state  is  a  transcript  of  that  of  James ;  [*256] 
the. authorities,  therefore,  on  ^he  construction  of 
thatf  will  govern  in.  .the  consideration  of  the  present  case. 
The  defendant,  to  avail  himself  of  that  statute,  ought  to 
show  that  he  is  an  officer  within  its  meaning ;  that  he  was 
acting  by  virtue  of  an  authority  from  the  justice^  or  in  his 
aid,  or  by  his  commatUd.  If  he  does  not  do  this,  he  ^nnot 
avail  himself  of  the. statute.  Manetfjet  al  v.  Leachj  3  Burr, 
1742.  Further,  if  the  defendant  is  not  shown  to  be  liable, 
in  consequence  of  neglect  in  complying  with  the  justice's 
command,  he  is  not  an:  officer  within  the  meaning*  of  the 
law.     Doug.-807.(a)     It  is  not  stated  that  he  Teceived  the 

(s)  Thai  was  an  application  to  enter  a  saggestion  on  the  roll,  that  the  d^ 
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execution  from  the  hands  of  the  justioe ;  nor  that  he  was 
an  officer,  nor  acting  in  pursuance  of  any  authority,  nor  in 
aid.  It  does  not  appear  by  what  means  the  execution  came 
into  his  hands.  If  he  means  to  shelter  himself  under  the 
justice  of  the  peace,  he  must  show  a  connection  or  privity 
between  himself  and  the  magistrate.  This  can  only  be 
done  by  pleading  right  If  justice  has  not  been  done,  it  is 
the  party's  own  £iult.  His  mispleading  is  the  source  of  his 
complaint  When  the  constable  was  asked  whether  he  did 
not  proceed  upon  an  execution,  it  was  a  justification ;  and 
•  as  no  notice  had  been  given  that  it  was  intended  to  be  re- 
lied on,  the  plaintiff  was  not  prepared,  and  might  have  been 
prevented  from  doing  away  its  force,  by  showing  it  amount- 
ed to  nothing.  Not,  therefore,  having  done  what  the  law 
requires  in  such  a  case,  but  relying  on  the  general  issue,  the 
defendant  is  now  precluded.  It  was  enough  for  the  plain- 
tiff to  prove  that  the  defendant  did  imprispo.  This  was  all 
that  could  be  thought  necessary ;  the  plaintiff  rested  hia 
case  at  that  point,  and  could  never  imagine  it  would  be  at- 
tempted to  introduce  a  justification,  of  which  no  notice  had 
ever  been  intimated.  The  complaint,  theretore,  now  made, 
of  injustice  having  been  done,  could  never  have  existed, 
had  the  defendant  adhered  to  the  rules  of  practice.  The 
testimony,  therefore,  was  properly  overruled,  because,  un- 
der the  general  issue,  notice  of  justification  ought  to  have 
been  given.     The  witness  having  been  the  plaintiff's,  does 

not  alter  the  matter.  If  the  defendant  is  about  to 
r*257]     draw  out  from  *him  testimony  not  admissible,  it  is 

the  same  thing  as  if  endeavored  to  be  given  by  a 
witness  on  the  part  of  the  defendant,  (see  note,  ante^  p.  265,) 
and  the  plaintiff  has  a  right  to  object  The  court  will  not 
open  a  case  again,  where  the  expense  of  going  to  a  second 
trial  will  amount  to  as  much  as  the  damages  given. 

fendant  wii  »  constable,  to  entitle  to  doable  ooata,  the  verdict  having  been 
fband  in  his  favor.  By  our  law  the  Juij  who  try  the  caose,  aoo>^  ^bA  treble 
damages  given.    Sea  2. 
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LB¥ns,  Ch.  J.  deliveFed  the  opmion  of  the  court.  An 
application  is  now  made  for  a  venire  de  novo,  on  the  ground 
of  misdirection  on  the  second  point  of  defence. 

The  defendant  having  been  the  mere  bearer  of  the  writ 
(which  was  an  execution  in  his  own  suit)  from  the  justice 
to  the  constable,  can  neither  be  considered  as  a 
bailiff,  or  deputy,  *within  the  letter  or  spirit  of  the  [*258] 
statute,  and,  of  course,  not  entitled,  under  the  gene- 
ral issue,  to  give  the  special  matter  in  evidence,  bj  way  of 
justification.  The  testimony,  as  it  was  offered,  was,  there- 
fore,  properly  rejected.  There  is,  however,  a  point  of  view, 
under  which,  had  it  been  presented,  it  would  have  beeti 
proper,  and  ought  to  have  been  admitted.  The  onl/ 
ground  on  which  the  liability  of  the  defendant  is  contend- 
ed for  is,  his  having  directed  the  officer,  when  he  delivere<] 
him  the  process,  to  arrest  and  imprison  the  plaintiff.  ]^ 
then,  it  could  have  been  shown  that  the  arrest  and  impr\* 
sonmeut  was  not  a  consequence  of  his  instructions  to  tbe 
officer,  but  in  pursuance  of  a  competent  and  paramount  an* 
thority,  his  plea  would  have  been  substantiated,  and  a  ver* 
diet  would  have  passed  for  him.  For  if  the  arrest  and  im- 
prisonment was  the  effect  of  any  other  cause  than  the  in- 
structions he  gave  the  officer,  he  was,  emphatically,  not 
guilty,  and  it  was  not  a  case  for  justification.  We  are, 
therefore,  of  opinion,  the  verdict  be  set  aside ;  but  it  must 
be  on  payment  of  costs,  as  no  misdirection  appears.  See 
SAermerhom  v.  Tryop^  2  Caines'  Bep.  108.  n.[lj 

New  trial,  on  payment  of  costs. 

|1]  Bte  alM  Oode  of  Piooedura,  1. 149,  §lm§. 
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Baker  and  Rowlson  against  R  and  H/  ArncHiO; 

Ao  attomefT  in  a  auit  may  be  examined  as  a  wj^eas  to  prove  the  state  of  aa 
instrument  when  pat  into  his  bands.  An  endoraor  of  a  note  is  a  good  wi^ 
ness  lo  prove  tlie  endorsement  made  after  the  note  was  due. 

Assumpsit  on  a  promissory  note,  bj  thb  endonsee  agaifisl 
the  miikdrs. 

This  cau^  was  tried  before* Mr.  Justice  Thompson^  attbe 
Albany  circuit,  in  September,  1802.  Th6  plaintifi  proved 
by  the  testimony  of  their  attorney  in  the  suit,  the  hand- 
writing of  the  makers,  and,  by  another  witness;  that  of  the 
eodorser,  who  was  also  the  original  -  payee.  ^  ^Having  done 
this,  they  there  rested  their  case. 

The  defendants  relied  on  the  note's  having  been  given 
on  an  illegal  consideration,  and  endorsed  affcerit  was  due. 

^^o  substantiate  these  points,  they  proposed  to  examine 
the  attorney  of  the  plaintifr8(a)  to  the  following  ^neA- 
tions: 

(a)  The  inadmissibility  of  attornejs  and  <rther  ptaoHtioiMM  ofihe  bsr  to 
testny  to  fiicts,  the  knowM^e  of. which  they.haTe'acqiiired.irQia  the.ooB&> 
dence  placed  in  tliem.aa  professional  charactecs^  being  the  privilege  of  the 
ciiuntt  (  Wii&m^  v.  BastaU,  4  D.  A  B.  753J  whoever  stands  in  that  rehition,  is 
within  the  mle  of  exclusion.    A  counsel,  thereforCi  who  has  moved  in  a 
cause,  cunnot  be  examined  as  to  the  subject  of  the  mtotion;  ({Tarry  v.  IVUMer, 
1  Exp.  Rep.  450,)  nbr  an  interpreter  belfreeR.oliantaadjsttofMm*aK,t»,ii»4 
oumniunications  whidi  passed  through  him.   J)u  Bam  v.  lAvetU^  Peake*s  Gas. 
77.     Wluite.ver  is  disclose^  for  the,  purpose  of  a  suit  is  a  communication 
made  under  ihe  protectioh  of  professional  confidence,  though  it  be  only  bj 
way  of  asking  advice ;  ( Wilaan  v.  Rastali,  ubi  «ttp.)  oonsequenUj,  tlie  relaSoa 
of  attorney  and  ctieht'  may  commence  before  %  Anit  be  htttiMUod,  {GiMin^fiird 
T.  Orammar^  2  Campb.  9.)  and  will  subsist  after  it  be  termtntttod.   Therefore^ 
though  tlie  cause  in  which  the  communications  were  made  be  at  an  end,  a 
person  who  stood  in  sue))  a  relation  cannot  spesk  to  those  facts  in  another 
suit,  {Du  Barre  v.  Livette  ubi  atq). ;  Wright  v.  Jfayer,  A  Yes.  jun.  280,)  erea 
vhen  the  client  is  not  before  the  court;  {Bex  v.  WUhen^  2  Campb.  678;)  as 
m  tlie  ciine  of  an  action  for  an  escape,  brought  against  tlie  sherifi(  the  attor- 
ney for  the  (tri^Hruil  defendant  cannot  be  examined  to  prove  the  debt.    Sh- 
matt  V.  Jltitte^  2  i£8p.  Rep  6Ud.    Whether  the  information  acquired  by  the 
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1.  Whether  liB  had  ever  seen  the  note  before  the  fiatt 

•broaght? 

SL  Whether,  at  the  time  of  its  eammeneement,  the  name 
of'tfae  endorser  :wa8' upon  it? 

.  This  was  TCBisted  bj  the  oounsel  for  the  plainttffii,  be* 
tending  to  a discloeureof fisusts confidentially 

[  to^itbe  witnessy'^as  attorney  in  the    [*259j 
eaoae.    The  defendants  then  said,  that  they  woald 
eoofine  the  question  to  the  witness's  own  knowledge,  and 
£d  4K)t  wish  to  extend  it  to  any.  information  derived  from, 
or  commanicated  by,  the  plaintiffs.    The  witness  then  said, 


sttOTBej  or  ottief,  b»  kj  w&Mg  or.  beariiig  is  immatertel;  the  Uw  it  UA 
nme.  An  attorney  cannot  teatiQr  to  the  deetniotion  of  an  instrument  oi 
writing,  where  hia  knowledge  la  derired  from  bia  own  eje-aight,  if  he  waa 
then  acting  as  an  attorney.  Bobmm  v.  Kemp^  6  Ksp.  Rep.  52.  In  this  caae 
Lord  EUenborough  held  that  he  waa  bound  to  be  rilent  "aa'to'  all  which 
twk  place  »'  the  coDooction  and  prapamtioti  of  the  deed,  or  at  any  other 
time<iMt  ooBncotad  with  tbe«ce(mtion  of  it,"  he  being,  ao  attea^ing  witneaa, 
But  Lord  Kenyon  ruled  that  an  attorney  who  had  prepared  *  bond  and 
nortgage,  might  be  examined  to  prove  a  oauriooa  oonaiderationf  becaose  he 
waa^  "  as  it  were  a  party  to  the  original  transaction,  which  did  not  com^  to 
Ub  knowledge^  in  the  character  of  an  attorney."  Dmffin  v.  SmUk^FoHkB^M 
Chi.  109.'  ^XRut  aa;attofBi^y  obtaina  hia  knowledge  o^  aa.to  ttie  timea, 
names  and  dates  of  a  bill  of  exchange  put,  into  hia  hands  to  proceed  on, 
from  the  delivery  of  the  bill  by  his  client,  according  to  Lord  EUenborough, 
are  ekeunatHnoea  to  which  he  cannot  be  interrogated.  Brand  v.  Ackerman, 
6  Esp.  Rep.  176.  When  an  attorney  attests  *  deed,  he  lays  aside  his  profeti 
sional  character,  and  can  be  examined  in  the  same  manner  as  any  other  wit- 
nesi^  as  to  what  passed  at  the  execution  of  it,  but  no  more.  Bolmm  v. 
JCsmp,  wbi  mip.  As  the  rule  was  fhimed  Ibr  the  security  of  the  client,  as  to 
IbeliHlitnlSng,  prosteating.  o#  defending  suits,  and  conducting  their  bustness; 
vhsB  is  eonuDmiealed  sAef  a  snit  is  at  an  .end  ia  not  privileged.  Gobden  v. 
tndriekf  4  D..ft.B.  43'L  Therefore,  a  former  attorney  of  a  defendant  may 
be  caUed  to  prove  an  offer  made  through  him  to  the  plaintiff  to  settle  an  ac* 
count,  and  pay  a  sum  of  money  acknowledged  by  the  defendant  to  be  the 
j^ntlff'ft  dne;  '<lWii^'V.jeaaiEm,-2  Sap.  Rep.  474.)' and,  aa  the  exclusion 
of  Ilia  testimony  is  only  aa  to  that  whidi  comoa  from  his  client  he  may  bs 
wajmhhmA  topK>fe.the  osnUMrtsof  *' notice  "sesved  on  him  'by  the  opposiu 
stdSL"  '  Bptnotfllf  T.  Sh^ditiioUifffhf  7  ESsst,  367. 

See  also  Ootmei  t.  nmnakm,  t  :mu,  63;  Bnmdi  r,  Klem,  17  J.  R.  335; 
»datm  y.  ir  Fey;  IS  X  R.  S80f  Jaekam  v.  SmrHi,  U  J.  R.  391 ;  Jackaun  v 
ArntWRk  4  Wend.  558. 
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be  hiid-mr  knowledge  of  the  note,  previous  to  his  being  re- 
tained by  the  plaintiff,  nor  of  any  &ct8  or  circumfitanoei 
relating  to  the  matter  in  question,  excepting  such  as  had 
been  confidentially  communicated  to  him  by  the  plaintifi: 
but  that  he  had,  prior  to  the  bringing  the  present  action, 
instituted  a  suit  in  the  name  of  the  endorser  payee,  againol 
the  defendants,  which,  on  account  of  some  unfiur  practices 
by  them,  had  been  discontinued,  and  the  now  pending  ao* 
tion  commenced  shortly  after.  The  defendants  then  called 
the  endorser(a)  to  testify  that  the  endorsement  was  made 
after  the  note  fell  due.  The  learned  jndge,  however,  re^ 
jected  his  evidence  upon  this  ground,  that  no  person  whose 
dame  is  on  negotiable  paper,  and  has  given  it  a  currency, 
shall  be  permitted  to  impeach  it 

The  counsel  for  the  defendants  then  urged  that  they 
would  waive  all  testimony  that  went  to  impeach  the  note 
in  any  respect,  or  the  original  contract  between  the  parties, 
or  to  prove  that  payment  had  been  made.  That  they  would 
confine  their  question  to  this :  **  At  what  time  did  you  en- 
dorse this  note  7''  But  his  honor  overruled  the  question  as 
improper.  The  plainti£b,  then,  to  repel  the  suggestions  of 
the  defendants,  and  to  prove  that  they  had  treated  tar  its 
payment,  read  the  following  letter. 

"  Tro^  Marek  4ih,  1799. 
"  Mr.  Sylvester  Bowlson, 
"Sir,— 
"  On  my  return  home,  I  immediately  informed  my  bro* 
ther  of  the  conversation  that  had  passed  between  you,  Mr. 
Baker  and  myself,  on  the  subject  of  our  business;  since 
which,  we  have  been  round  to  all  our  friends,  to  see  what 
assistance  we  could  get  from  them,  or  what  could  be  done 
in  the  business,  and  I  am  very  soriy  to  inform  you,  thai 

(a)  When  an  endorser,  in  an  action  by  the  endoraee  against  the  maker,  la 
called  to  testify  for  tlie  defendant,  may  be  not  be  aoMMiaed  to  be  qwakiaK 
sgninM  his  own  interest,  and'rendering  himaelf  liable  on  hia  endoraeman\T 
In  OarrinifUm  v.  Mibter,  Peake's  Caa.  an  endorser  in  mbh  a  aitnatioD 
bald  a  good  witness  to  prove  the  note  paid^ 
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vffi  find  it  a  thing  impossible  to  raise  the  money, 
as  the  *sitaatioii  of  several  of  our  friends  is,  in  [*260] 
lome  respects,  like  our  own ;  and  people  in  general 
here  are  so  much  embarrassed,  that  it  is  impossible  to  get 
them,  who  have  got  any  money,  to  advance  any  upon  land 
security,  which  is  the  only  kind  in  our  power  to  give  them ; 
and  I  know  of  no  possible  way  in  which  we  can  pay  it, 
unless  you  will  consent  to  take  part  of  it  in  the  lands  that 
I  proposed  to  you.  If  you  will  consent  to  make  a  discount 
of  12  1-2  per  cent  on  the  note,  which  is  330^  this  currencyi 
and  will  take  two  lots  of  the  land,  which  will  be  500  acresi 
at  a  dollar,  which  it  now  stands  us  in,  we  will,  by  some 
means  or  other,  turn  Mr.  Baker  out  the  remainder  part  in 
money,  say  200  dollars,  and  the  rest  in  such  property  as 
he  can  realise.  I  wish  you  would  show  this  to  Mr.  Baker, 
and  if  he  and  you  will  consent  to  it,  I  wish  you  would 
come  on  as  soon  as  you  possibly  can.  There  will  be  no 
occasion  for  his  coming,  as  you  can  do  the  business  for  him 
and  yourself  too. 

(Signed)  "  Bichard  Arnold." 

The  court  then  dharged  in  favor  of  the  plaintlfl^  and 
the  jury  found  accordingly.  It  was  now  moved  to  set 
aside  the  verdict,  and  grant  a  new  trial,  the  judge  having 
rejected  testimony  which  ought  to  have  been  received. 

Woodwarthj  for  the  defendants.  I  understand  there  has 
been  a  decision  in  this  court  corresponding  with  that  in 
Wahan  v.  Shelly,  1  D.  &  E.  296. 

OwrL    There  has.[l] 

» 

[1]  The  principle  that  ti  partj  to  negotiable  paper  ahonld  not  be  admitted 
M  a  witneaa  to  impeach  it»  after  having  prevailed  for  iiome  yean,  and  been' 
fluataiped  by  a  number  of  decisions,  was  overruled.  Se<^  F.  A  M.  Bank  of 
JSehiganY.  €friffith,bmL\  476;  Stqfin-d  y.  Riee,  b  Cow,  33;  Binkitf  Utiea 
V.  HOktrd,  5  Cow.  ]63;  Wmiams  v.  WaUbridgt,  3  Wend.  416;  7Wi«noK  v. 
Dans,  4  Barb.  495. 
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Wbodtvarih.  I  have,  however,  to  move  to  set  aside  this 
iperdict  beeauae  the  judge  bverraled  the  testimony  of  the 
plaintiffs'  attorney,  and  because,  though  the  authority  of 
'Wali»n  V.  Shelby  he  admitted-  to  its  fall  extent,  yet,'  as  thA 
endorser  in  the  present  case  was  not  called  to  testify  to 
what  would  invalidate  the  note,  he  was  not,  within  tlie  \eU 
ter  or  spirit  of  the  case,  relied  on.  With  respect  to  the  first 
pointy  we  are  ready  to  concede,  that  attorneys  and  counsel 
are  not  to  disclose  those  secrets  which  their  clients  com- 
municate. But  in  this  case  he  was  not  called  on  to  testify 
to  any  suchcintumstanoe.  Having  seen  the  note,  he  was 
asked  merely  whether  he  had  not  seen  it  in  a  situation  di^ 
ferent  from  that  in  which,  it  was  produced  ?  This 
{*261]  question,  therefore,  *does  not  in  the  least  contra* 
vene  the  general  rule.  He  might  have  seen  it  be- 
fore the  suit  was  brought,  without  endorsement,  and  with* 
out  any  communication.  If  so,  he  ought  to  have  been 
interrogated  as  to  that  fact.  The  boundaries  of  the  line  of 
practice  in  this  respect,  are  accurately  laid  down  in  the 
books.  Bull.  N.  P.,  284 ;  Esp.  Dig.  717.  "  The  rule  is 
confined  to  cases  only  where  the  attorney  is  called  to  prove 
facts  communicated  to  him  by  his  client,  in  the  amrse  o/ 
business,  and  instructing  him  professionally,^'^ 

^*'  A  counsel  or  attorney  may  be  colled  on  to  prove  a  fisust 
of  their  own  knowledge,  of  which  they  might  have  had  a 
knowledge  without  being  counsel  or  attorney .'' 
..  "  As  if  the  question  was  concerning  a  rasure  in  a  deed, 
they  may  be  examined,  whether  they  ever  saw  such  deed  m  a 
different  plight;  for  that  is  a  fact  of  their  own  knowledge^ 
but  they  may  not  be  examined  as  to  the  expressions  of 
their  client"  Lord  Say  and  Sale's  Oase^  decided  10th  of 
Anne,  by  advice  of  all  the  judges. 

"  So  if  they  are  to  be  examined  as  to  the  true  time  of  the 
execution  of  a*  deed."  Bull.  N.  P.  284.  These  authorities 
go  the  whole  length  of  the  case  before  the  court  No  com- 
munication was  desired  of  the  witness  as  an  attorney.  ^  Had 
be  ever  seen  the  note  without  endorsement?"    This  he  must 
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have  learned  v^hen  it  was  put  in  his  band :  he  derived  hiii 
information  from  that  circurastanoe,  and  not  from  any  com- 
manications  made.  This,  therefore,  is  perfectly  analogooa 
to  the  rasure  in  the  deed ;  because,,  the  inspection  of  the 
paper  furnishes  the  answer,  and  the  communications  of  the 
client  are  net  wanted.  No  confidence  is  violated ;  a  simple 
&cty  arising  from  the  attorney's  own  personal  observation, 
is  all  that  is  required.  The  object  of  the  inquiry  was  to 
obtain  the  true  time  of  the  endorsement ;  an  object  in  per* 
feet  harmony  with  the  case  put  in  Buller,  of  an  examina- 
tion as  to  the  true  time  of  executing  a  deed.  The  period 
of  endorsement  we  endeavored  to  show  both  by  the  attor- 
ney and  endorser.  We  alleged  it  to  have  been  after  the 
commencement  of  the  suit ;  but  the  testimony  of  both  our 
witnesses  was  rejected.  If  the  question  was  pro- 
per, *we  were  shut  out  from  our  defence,  and  this,  [*262] 
at  once,  is  enough  to  warrant  a  new  trial.  On  the 
second  point  it  is  material  to  inquire  whether  the  court  will 
extend  the  rule  in  Waiton  v.  Shelly,  so  far  as  to  preclude  an 
endorser  from  speaking,  where  what  be  may  si\y  does  not 
go  to  invalidate  the  instrument,  and  is,  therefore,  clearly 
distinct  from  the  principle  of  that  case.  It  is  necessary,  in 
order  to  determine  whether  the  evidence  was  pn)perly  re- 
fused, to  observe,  that  we  entirely  disclaimed  every  pre- 
tence of  invalidating.  All  we  did  was  to  aver  a  fact  which 
gave  us  a  right  to  defeat  this  suit.  So,  that  admitting  the 
authority  of  WaUon  v.  Shelly,  it  does  not  apply  here.  To 
show  this,  it  may,  perhaps,  be  necessary  to  investigate  what 
is  the  point  of  the  rule  as  then  laid  down :  it  seems  to  have 
been  founded  on  public  policy.  By  examining  the  defence 
in  that  case,  and  those  of  a  similar  description,  it  will  ap 
pear  that  it  went  to  destroy  the  contract,  and  therefore,  the 
court  said,  a  man  who  has  sent  a  note  abroad,  shall  never 
contradict  the  irstrument  he  has  contributed  to  render  cur- 
rent, and  thus  vitiate  it  in  the  hands  of  an  innocent  holder. 
If  the  principle  be  sound,  an  endorser,  if  examined  for  this 
pnrpoae,  should  be  rejected.  But  here,  no  attempt  was 
Vol.  I.  48 
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made  to  set  aside  the  note ;  no  tendenoj  towards  affecting 
public  policy  is-lo  be  seen.  The  aim  of  the  defendants  was 
tp  impeach  the  practice  of  the  attorney,  and.  prove  that 
issue  was  joined  before  the  right  of  action  accrued.  The 
plaintiff  must  know  when  their  right  oommence^l,  and  to 
evince  that,  does  not  touch  the  instrument  or  consideration 
An  endorser  may  testify  to  collateral  facts,  unconnected 
with  the  validity  qf  the  paper.  He  may  prove  payment; 
for  that  does  not  destroy  what  he  has  made  current.  There, 
fore,  policy  is  out  of  the  question :  if  it  be  admitted  to  ope* 
rate  at  all,  it  must  in  favor  of  the  defendants.  When  the 
plaintifb  commenced  their  action,  they  knew  they  had  not 
any  right.  The  endorsement  was  afterwards  msAe^  to  do 
away  the  equitable  and  legal  claims  the  defendants  had,  to 
set  off  what  might  be  due  to  them  fr<»n  him  who  had  de« 
mands  against  them.  To  the  note  itself  it  is  immaterial 
when  the  endorsement  was  made,  whether  before 
[*2AS]  or  after  *it  was  due ;  but  to  the  defendants  it  is  ma- 
terial in  the  highest  degree,  for  it  either  affords  or 
takes  away  their  only  means  of  defence.  Before  the  deci- 
sion in  WaUon  v.  Shelly,  any  disinterested  person,  not  in- 
£unous,  nor  incapable  of  being  sworn,  was  a  competent 
witness,  leaving  his  credibility  to  the  jury.  It  was  not  till 
then  that  the  principle  was  narrowed.  But  as  this  case 
steers  clear  of  impeaching  the  validity  of  the  note,  the  en- 
dorser ought  to  have  been  received.  The  letter  of  the  de- 
fepdants  does  not  impair  their  defence^  If  the  plaintifib  bad 
not  a  right  of  action  when  they  commenced  their  suit,  for 
want  Qjf  an  endorsement,  the  letter  does  not  cure  the  defect^ 
and  work  as  an  endorsement  It  was  written  under  an  idea 
r^f.  the  note  being  endorsed,  and  that  the  plainti£b  were 
legally  entitled  to  sue.  If  it  turn  out  to  be  otherwise,  the 
misconception  will  not  vary  the  rule  of  law,  which  ordains 
that  all  plaintiffs,  to  warrant  their  appeal  to  a  court  of  ju»> 
ti^,!m.ust  have  a  lawful  claim  to  what  they  demandi 

>  fenry,  cpntira.   Two  points  are  raided  for  discussion.    Tfa« 
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6ht  relates  to  the  tsompetdnoe  of  the  plaintifb'  attorney  .to 
jprore  the  state  of  the  note  at  the  time  of  the  mstitntion  of 
ibe  suit  The  seicbnd  to  the  competetitee  of  the  endorser  to 
establidi  that  the  Odie  Wais  eudorited^  aftef*  it  was  due.  On 
the  first  pointy  the  law  has  been  correctly  stated.  What- 
ever  &ct8  have  come  to  the  attorney's  knowledge  by  confix 
dential  communication,  he  cannot  be  obliged  to  disolcse; 
but  to  facts  derived  aliunde,  or  from  his  own  observation, 
he  may  be<CDmpeHed  to  testify.  The  application  of  this 
rule  is  the  oAly  dispntei  The  attorney  e^cpressly  dedares 
he  had  nb'knowledge*  of  the  nbte  before  the  commence- 
ment of  the  sui^  atld  such'  only  as  Was  confidentially  com* 
municated  by  thfe  plaintiflk  There  can,  therefore,  be  no 
doubt' a^  to  not' admitting  him  to  prove  the  time  of  the  en* 
dorsemefit  The  autholrfty  from  Buller  makfes  for  the^ei- 
cliisionl  There  the  riasure  Mras  made  after  the  deed  came 
into  the  attorney's  hands,  and,  consequently^  the  informa- 
Ifion  could  hot' have  beeh  derived  from  his  client^  bot  from 
ins  oWn  observation.'  Where  an  attorney  witnesses  a  d'eed| 
he  stands  in  the  Farhe  relation  to  both  parties,  and 
18  put  there  for  the  very  *purpo8e  of  testifying.  [*264] 
From  ihe  ooiii^  of  the  tratisaction,  it  appears,  the 
ikct  inquired  into  could  have  been  known  by  the  plbintfis^ 
attorney  only  from  committing  the  note  to  him  to  bring  the 
liction;  this,  th^refo^re,,is'a  confidential  comnrlunication.  As 
to  the  second'  poirit,  the  principle  on  which  the  testimony 
of  the  endorser  was  refosed,  ia  exactly  that  of  Walton  v. 
s^eDyj  in  1  D.  &  £.  and  Winion  v.  Satdler,  in  this  very 
court,  July,  1802.  Every  argument  from  policy  to  be 
dfrawn  from  those  eases  is  applicable  to  this.  If  the  endoi' 
ser  is  to  show  that  the  endorsement  was  made  after  the 
note  was  due,  he  miy  totally  defeat  the 'recovery.  For  it 
lets  in  all  equities  whiph  might  be  urged  against  the  origi* 
tial  holder^  aiid  may,  in  effect,  destroy  the  note,  under  the 
i^l^ience  of  not  frnpCilching  it.    If  so,  then  the  rule  of  policy 

S'  I  as  strong  in  one  case  as  the  other.     In  addition  to  this,'  the 
eiendants,  by  the  letter  of  Biebard  Arnold,  aektowledge 
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die  debt,  and  offer  a  mode  of  liquidation.  The  effect,  there- 
fore, is  not  only  to  recognize  the  debt,  and  the  right  of  the 
pliuntiffii,  but  to  waive  every  objection  as  to  consideration 
and  time  of  endorsement  It  is  a  plain  avowal  that  the 
merits  are  with  the  plaintiffi»,  and  surely  the  court  will  nol 
grant  a  new  trial  to  hazard  that  to  which  the  defendants  al- 
low  we  are  entitled. 

Speticer,  in  reply.  It  would  seem  from  the  arguments  of 
the  opposite  counsel,  that  our  only  view  was  to  show  that 
the  right  to  sue  accrued  after  the  action  brought ;  the  ob- 
ject really  is  to  prevent  our  being  excluded  from  our  equi- 
ties, by  an  endorsement  after  the  note  was  payable,  and  to 
let  in  proof  that  this  was  one  of  the  Susquehamiah  notes, 
which  have  been  set  aside  whenever  presented.  The  court 
will  perceive  that  there  was  a  former  suit  in  the  name  of 
the  original  payee;  that^  however,  was  discontinued,  be- 
cause a  verdict  could  never  have  been  obtained  in  it,  the 
present  action  then  commenced,  and  a  subsequent  endorse- 
ment made.  That  the  knowledge  of  this  was  confidential^ 
is  a  mere  supposition  of  the  attorney.  He  imagines,  because 
the  note  was,  before  institution  of  the  action,  put 

•     ■    •    •  • 

[*266]  into  his  hands  without  an  endorsement,  that,  *therer 
fore,  its  being  afterwards  endorsed,  was  a  confiden- 
tial communication.  We  deny  that ;  and  so,  though  we  at- 
low  the  cases  of  WaUon  v.  SheUy  and  Winton  v.  Saidler^  we 
oontend  against  their  applicability  to  this  now  before  Cbe 
court. 

r*266]        *Thompson,  J.    This  application  is  made  on  tha 
following  grounds : 

1.  That  the  inquiry  offered  to  be  made  of  the  plaintiflb' 
attorney,  was  improperly  overruled  by  the  court. .  . 

2.  That  the  testimony  of  Boswell  Lombard^  the  endorser, 
ought  to  have  been  admitted  under  the  circumstances  men* 
tioned  in  the  case. 

•    1    ,    •    : !    ? 

With  respect  to  the  first p  int,  I  think  the  inquiry  offing 
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to  be  made  of  the  plain  tiflfs'  attorneyi  was  manifastly  impro* 
per,  and  t6  have  permitted  it,  would  hare  been  a  violation 
of  that  rale/ which  the  policy  of  the  law  has  adopted,  that 
an  attorney  ehsil  not  be  permtiied  to  betray  a  secret  with 
which  he  has  been  intrusted  by  his  client  This  is  the 
privilege  of  the  client^  and  not  of  the  attorney.  It  is  neces* 
■ary  to  be  strictly  observed,  in  order  to  protect  a  party  in 
the  fall  disclosure  of  all  the  circumstances  relative  to  his 
cause,  without  the  hazard  of  having  them  divulged.  This 
restriction,  however,  does  not  extend  to  facts  that  come  to 
the  attorney's  knowledge  before  his  retainer,  or  to  informa* 
tion  derived  from  any  other  source  than  from  his  client 
The  inquiry  offered  to  be  made  from  the  attorney,  was 
whether  the  note  on  which  the  suit  was  founded,  was  en- 
dorsed to  the  plaintiffs,  when  the  suit  was  commenced, 
with  the  avowed  object  of  fiJsifying  the  endorsement^  and 
showing  the  note  to  be  given  for  an  illegal  cspnsideration^ 
To  judge  if  Mr.  Bacon  could  answer  this  question, 
it  becomes  'material,  previously  to  know  at  what  [*267} 
time,  and  from  whom,  he  derived  his  information ; 
if  from  his  dient^  and  after  the  commencement  of  the  suit, 
or  after  he  was  retained  to  prosecute  it^  the  inquiry,  I  think, 
would  have  been  improper.  Mr.  Bacon,  on  examination, 
declared,  that  he  knew  nothing  respecting  the  note  previotts 
i^his  being  retained  in  the  cause,  and  that  all  his  information 
lelative  to  it  was  derived  from  his  client  The  authorities 
cited  from  BuUer  and  Espinasse,  instead  of  contravenihg 
the  rule  above  laid  down,  are  in  direct  confirmation  of  it 
The  cases  there  put  suppose  the  attorney  a  witness  to  a 
deed  produced  in  the  cause,  in  which  case  he  may  bt  ex- 
amined as  to  the  time  of  execution.  So,  if  the  question 
was  about  It  rasure  in  a  deed,  or  will,  he  might  be  asked 
whether  he  had  ever  seen  such  deed  or  will  in  any  other 
^tght  And  the  reason  why  such  question  might  be  asked 
is  a«  the  same  time  given,  to  wit,  because  they  are  &cts  of 
hb  own  knaudedge,  not  derived  fi^m  his  client,  which  mani- 
&Btiy  shows  the  inquiry  was  relative  to  facts  which  came 
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to  bi»  k^owlpdgd. ^piKviouB  to  his  jetain!di\  ojr  iuMmn/^  oihet 
way  tbaa  firom  Ms  oU^t. . .  Waa^tkat^he,  oasa^il'  tbe  prasenr 
ipastanoe?    Directly  the  reirerae^i.  The  a^or^ey.jQxpresslyv 
4eolare4that.aU  biaJcnpwlitidge^ceaptetiog  {|b#i)Hwa9BB  wa# 
derived  from  his  client, 

..  The  next  queat^  for.  escaD^iiiatiaii  48^  whether;  Boaweli. 
liombard,  the  eodorsiw  oftthenofte^  wM^a  eompeatei^l  witnen^ 
10  Msi\{y  his  ;owi^  epdoisemeQti  and  provei  that  it  was*,  madat 
after  it  f4^1  due,  aiid.ialflo  after  the  oommeooement.  of  the. 
pjreseDtactioQ,  with  the.  avowed  olgeot  ofahowiag  that  it 
waa'Biade<on.an  illegal  teoi^aideratioD)  and,iOf  eourae,  toiiI 
ab' initio  This  point  I  tUnk  >4iettled^  byi  the  priaeiple* 
adopted  by  this  count  in  th^oaaeof  Wintm^.  Saidkrf  (Jaly 
term^  18Q2.)  In  that-  oaae^  ^oeoinling  toi  nay  anderslanding 
of  it^  the  court  decided,  that  upon  prinoiplea  pf  public  policy,* 
a  person  whose  name;  appearedi  upoii<  .a  negotiable  note,  and 
who  had  contributed  tO'  give  it  'Currency  and  circukvon^ 
should  not  be  admitted. as  a  witness  .to  invalidate  it^  In 
that  case  the  witness  was  called  to  prove  themote:  was  made 
upon  a  usurious  oonsiderationi  :atid  of  course  void  in  the 
<  hands  of  aa  innocent  endorser.  Im  the  present  caae^ 
[*2<8]  the  olgeot  *avowed  was  general^  to  shoiw^Ahe  note 
was  illegal  and.  void.  It.  is  not  explicitly  stated 
whether  the  illegalilrf  of  the  note  was  to  be  proved  by  the 
endorser,  or  bjr  other  testimony.  .If  by  .the* former,  be 
would  most  dearly. be  inpompetent  within^  the.  decision  iat 
the  case  of  Winion.y.  Satdkr  ;;eLnd  loannotdisoever  why- 
the  .same  princi|des  of  policy. do  not  exist  to  exclude  him 
from  proving  a  collateral  &cti  for  the  express ;  purpose  of 
destroying  the  note.>  vThe  note. purports  to.  have  been  en* 
dojrsed  before  it  fell  duet.  The.faot  to  be  establiahed  by  the 
endorsor  was,  that  il;  was  transferred  after  at  .fel)  due,  and, 
of  course,  open  to  impeachmenti  This,  was  an  indispensable 
pre*requisite ;  it  was  an  ^entering  wedge,  ie  eflSMStiits  destme- 
lion.  If  .this  note^  was  founded  <on  an  illegal  oonsiderationi- 
the  cmme  malady  would  attend  it,  ifl  it  should  pass  through 
the  handa  of  a  doeen  innocent  e-%dorsee8»  who  had  taken  il 
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in  fall  oohfidence  thStrit  was  what  it  purported  to  be ;  and 
having  been  endorsed  before  it  fell  due,  the  consideration 
oottld  not  bQ  impeached.  For  the  protection,  therefore,  of 
innocent  endorsees,  I  think  a  party  to  a  note  ought  not  to 
be  pennitted  to  give  the  lie  to  his  own  acts,  and  contribute 
to  the  destruction  of  a  negotiable  note  which  he  has  circu- 
lated as  genuine  in  all  its  parts.  To  say  that  a  party  to  a 
note  shall  be  competent  to  open  the  door,  and  progress  one 
step  towards  tbe  destruction  of  his  own  paper,  and  there 
stop  and  become  incompetent,  will,  I  think,  be  productive 
of  uncertainty  and  endless  .confusion,  and  will  require  re- 
finements, and  distinctions,  too  nice  and  subtle  for  general 
rules  of  evidence.:  If  Boswetl  Lonobard  was  the  witness  to 
prove  the  illegality  of  the  note,  he  was  an  incompetent  wit 
ness  within  the  terms  of  the  decision  in  Winton  v.  Saidler, 
If  he  was  called  to  prove  a  collateral  fact,  indispensably 
necessary  to  be  established,  and  thus  aid  and  assist  in  in 
validating  his  own  paper,  I  think  he  was  incompetent  within 
the  reason  and  spirit  of  that  decision.  It  remains  only  to 
be  examined,  whether  he  ought  not  to  have  been  admitted, 
after  the  defendants'  counsel  had  waived  all  pretence  of 
impeaching  this  note,  or  showing  it  had  been  paid,  and  con* 
fined  themselves  to  the  simple  inquiry,  whether  the 
note  was  endorsed^after  the  commencement  of  the  [*269] 
suit  I  think,  considering  it  merely  as  an  abstract 
question,  the  witness  was  incompetent  to  answer  it  But 
thedefendants  here  had  abandoned  all  defence  on  the  merits, 
and  the  only  object  in  view  being  to  turn  the  plaintiffs 
round  to  a  second  action,  every  fair  and  reasonable  pre- 
sumption ought  to  be  made  in  favor  of  the  recovery.  If 
the  plaintifb  were  in  possession  of  this  note,  as  their  own 
property,  and  in  their  own  right  when  they  commenced 
their  suit,  the  simple  act  of  endorsing,(a)  and  thereby 
oomplying  with  the  forms  of  law  afterwards,  ought  not 
to  defisat  their  action.     It  is  not  presumable  they  could 

(«)  See  IbiB  principle  acknowledged,  SmUh  v.  Pickering,  Peake*f  N.  1^ 

ObiLsa. 

I 
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ooramence  a  suit  on  this  note  before  they  had  it  la* 
diependent  of  this,  however,  it  appears  from  the  case,  that 
on  the  4th  of  March,  1799,  some  time  previous  to  that  T\ien 
the  endorsement  even  purports  to  have  been  made,  the 
defendants,  bj'  letter,  recognized  the  plaintiffs'  right  to  this 
note,  made  propositions  for  payment,  and  treated  them  in 
every  respect  as  the  real  owners.  Under  these  circum- 
stances, I  think  the  time  when  the  endorsement  was  in  fact 
made,  whether  before  or  after  the  commencement  of  the 
suit  would  have  been  immaterial.  And  it  never  can  be 
sufficient  grounds  for  granting  a  new  trial,  to  ascertain  an 
immaterial  fact. 

I  am,  therefore,  of  opinion,  that  the  plainti£b  ought  to 
have  judgment  upon  the  verdict  of  the  jury. 

Livingston,  J.  The  defendants,  on  the  trial  of  this  cause, 
insisted  that  the  note  was  endorsed  after  commencement  of 
the  suit,  and  to  prove  this  fact  produced  the  endorser, 
whose  testimony  was  not  received.  Whether  the  endorser 
be  a  proper  witness  for  this  purpose,  is  unnecessary  now  to 
decide.  There  is  great  danger  in  permitting  any  one  whose 
name  appears  on  a  note,  ^hich  is  the  subjectof  controversy, 
to  be  a  witness  at  all.  The  court  will  not  receive  him  to 
impeach  its  validity ;  and  when  a  fit  occasion  offers,  it  will 
merit  serious  consideration  whether  it  will  not  be  best  to 
exdude  him  altogether.  It  is  true,  that  a  man  who  oomes 
forward  merely  to  prove  when  he  put  his  name  on  a  note, 

does  not  excite  so  much  detestation,  as  one  who 
[*270]     basely  obtrudes  himself  *to  destroy  a  security  to 

which  he  has  given  currency,  by  afl^ming  that  it 
^na  given  on  an  illegal,  or  without  any,  consideration. 
The  rule  of  the  civil  law,  therefore,  which  says,  ^^nemo  a2b* 
gans  suam  turpitudinem  est  audiendus,^^  is  adopted  both  in 
England  and  in  this  state:  so  also  in  Pennsylvania,  the 
endorser  and  original  payee  was  not  permitted  to  invalidate 
his  own  iiislrumcnt,  by  establishing  a  want  of  consideration, 
although  he  was  a  f-ertificated  bankrupt,  and  not  interested. 
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2  Dall.  194.  For  my  part,  it  would  give  rae  less  offence  to 
soe  such  a  man  expiating  fats  fraud  and  effrontery  in  a  pil- 
iory,  than  attesting  heaven,  in  the  sanctuary  of  justice,  to 
the  truth  of  asseverations,  which  at  once  evince  bis  turpi- 
tude, and  destroy  his  credit  Even  in  the  case  before  us, 
the  payee  was  to  prove  a  fact  different  from  the  import  of 
his  endorsement,  which,  when  not  dated,  is  supposed  to  be 
made  on  the  same  day  with  the  note,  and  is  generally  so 
alleged  in  declarations.  There  was,  then,  some  degree  of 
turpitude  in  first  putting  his  name  on  a  note  to  enable  the 
plaintiflGs  to  recover,  and  then  appearing  at  the  trial  to  de- 
stroy a  right  of  action  created  by  himself.  But  without 
hazarding  an  opinion  on  this  point,  I  think  the  fact  offered 
to  be  proved,  considering  the  use  to  be  made  of  it,  was  ir- 
relevant It  is  conceded  that  the  defendants  did  not  wish 
ti)  ascertain  the  precise  time  of  the  endorsement  with  a  view 
to  any  substantial  defence,  of  which  the  makers  might  have 
availed  themselves  against  the  payee,  or  against  the  endor- 
ser, if  the  negotiation  took  place  after  the  note  fell  due. 
llieir  sole  object  was  to  show  that  the  plaintiffs  were  pre- 
mature in  the  commencement  of  their  suit ;  because,  at  that 
time,  there  was  no  endorsement  on  tlie  note.  The  effect 
of  this  would  be  to  drive  the  plaintiffs  to  another  action,  in 
Vk'hich  it  is  admitted  they  must  succeed.  This  being*  the 
arowed  object,  the  testimony  was  properly  rejected.  It  is 
not  to  be  presumed  that  any  man  will  institute  an  action 
on  a  note  not  in  his  possession,  and  in  which  he  has  no  in- 
terest Such  an  attempt  can  only  be  followed  by  certain 
defeat^  and  considerable  expense.  But  a  note  may  be  de- 
Uvered  to  the  plaintifis  beibre  a  suit  be  com- 
menced, ^and  the  payee  neglect  to  endorse  it  [*271] 
Why  should  a  court,  in  such  case,  prevent  the 
plaintiff's  title  being  perfected  by  a  subsequent  endorse- 
nent^  and  thus  protect  himself  against  the  heavy  inconve- 
nience of  discontinuing  his  suit^  or  suffering  a  nonsuit,  on 
the  payment  of  costs?  A  plaintiff  is  permitted  to  611  up 
a  blank  endorsement,  or  strike  it  out  altogether  in  court| 
Vol.  I.  U 
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tQ  fitcHitate  a  recovery  ;  but  never  ia  ia  iD^Ciirj  made  into 
the  real  time  of  making  an  endoraeousr.t,  unleas  for  the 
purpose  of  showing  the  conaidaration  illegal,  as  between 
the  original  parties,  or  to  pavo  the  way  for  a  defence  which 
cannot  be  used  against  a. holder  who  receives  it  bona  fid^ 
and  before  it  falls  due.  .  If  the  defendants  had.  not  aban- 
doned this  ground,  the  proof  would  have  been  proper,  and 
it  would  only  remain  to  say  whether  it  could  be  -made  l)j 
an  endorser ;  but^  having  expressly  waived  every  defenoa^ 
vising  from,  the  lateness  of  the  endorsement,  the  evidence, 
in  my  judgment,  was  inadmiasiblei  The  rule  I  adopt  is, 
this ;  that  a  court  will  ever  presume  an  endorsement  to 
have  been  in  season,  and  admit  no  evidence  to  the  contrary, 
unless  as  introductory  to  a  defence  on  the  merits,  but  never 
for  the  single  purpose  of  showing  thcsuit  was  prematurely 
oommenoed.  I  had  rather  let  the  payee  come  in  at  the  trial 
and  pat  his  name  on  the  note  for  the  furtherance  of  justice, 
than  open  a  door  to  investigations  of  this  kind. 

But  as  the  defendants  did  not  relinquish  the  defence 
arising  from  an  illegal  consideration,,  until  all  their  testis 
mony  to  this  point  was  rejected,  it  may  be  well  to  inquire 
whether  tlie  source  from  which  it  was  offered  to  be  drawn 
was  proper. 

Mr.  Bacon,  the  plaintiff's  attorney,  was  produced  only  to 
ascertain  the  time  of  the  endorsement.  Whether  his  rela- 
tion to  the  parties  exempted,  him  from  answering  the  ques- 
tions  proposed,  is  not  absolutely  necessary  to  decide ;  be- 
cause,  in  the  view  which  I  have  taken  of  this  subject,  .these 
questions  were  impertinent,  unless  the  illegality  of  the  oon« 
tract  could  be  established.  I  think,  however,  that  the  judge 
did  right  in  imposing  silence  on  him  after  hts  declaration, 
^  that  he  had  no  knowledge,  of  the  note,  previous 
[^72]  *to  bis  being  retained,  nor  of  any  circumstance 
relating  to  the  matter  in  question,  but  such  as  had 
been  confidentially  communicated  by  the  plaintifib."  The 
right  which  clients  have  to  the  secrecy  of  their  counsel, 
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pioduoeo;  confideooe  and  a  full  discloaure  of  e.very  fact  n& 
oesBarj.  to>the  laftier^i  forming  a  just  estimate  of  their  several 
oases ;.  oourts,  theare&rei:  are  careful  that  this  trost  shall  not 
he  abused^  gnd  will  not  permit  even  willing  witnesses,  when 
klms  coaneotedi  to  diselciae  mailers  firankly  confided  to  them 
in  momenls  of  doubt  and.difl&culty.  Whether  he  migfu 
hare  derived  hiBrinformatton  from  other  sources  is  here  an 
immatenaL  inqairjr ;  ibecaose,  it  is  proved  to  have  come 
directly  from  bis  . client.  Mr.  Bacon  might  have  advised 
tbe  plaintiffs  itfaat  they  had  a  right,  being  in  possession  of 
ibe  note,  to:  commence  an  action,  although  it  was  then  not 
endorsed,  and  take  their  chance  in  getting  the  payee's  en- 
dorsement.aftei^ards..  The  fact,  then^  of  its  being  uneii- 
doEsed  at  tbe  time  of  bringing  the  action  if  such  were  tbe 
case,  was  a  secret  intmsled  confidentiiilly  to  Mr.  Bacon,  and 
he  onght  not  to  be  permitted^  after  giving  such  advice,  and 
bringing,  the  action,  to  defeat  a  recovery  by  his  own  testis 
mony.  I  can  hardly  conceive  a  case  in  which  the  privilege 
of  the  client  more  powerfully  interposes  itself  than  in  the 
eoebe^re  us.  ^  i!  *. 

The  only  witnees,  then,  by  whom  the  contract  could 
have  beenimpefifcbed,  was  the  endorser;  and  he  being  a 
party  to  it,  was  properly  rejected. 

Upon  tbe  whole,i  my,  opinion  is^  that  as  no  one  was  pro- 
duced to  invalidate  the  note,  which  at  one  time  was  the 
only  defence  set  up,  .but  the  endorser,  and  as  his  testimony 
could  not,  be  received  consistent  with  our  decision  in  Win* 
km  v«  JSaidkr,  it  became,  improper  to  show  when  the  note 
wsfi.. endorsed  merely  for  the  purpose  of  compelling  the 
pfurty  to  bring  a  ne.w  action.  This  principle  is  recognized 
by  this  court  in.  (he  case  of  PlaU  v.  Piatt,  in  April  term, 
1795,  Col.  Oas.  86,  and  Hob.  199,  cited  in  favor  of  it  *'  It 
i»  regularly  true,''-  si^s  that  authority.  "  that  if  the  plains 
tiff  will  himself  discover  to  the  court  any  thing,  whereby  if 
may  appear  tbi^he^had  no  cause  of  action  when 
he  ^commenced  it^  his  trial  shall  abate ;  of  his  [*27S] 
own  ahowingit  was  against  him."    On  this  our 
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court,  without  oomiug  to  a  decided  jadgmeut,  ii 
that  the  defendant  could  not  avail  himaelf  of  any  such 
matter  by  plea,  unless  the  plaintiff  himself  discover  he  bad 
no  cause  of  action  at  its  commencement  And  if  not  by 
plea,  a  fortiori^  he  ought  not  to  be  allowed  to  give  it  in  evi* 
dcnce.  That  I  may  be  well  nndenitood,  I  think  it  proper 
to  repeat)  that  from  the  whole  of  this  case,  which  is  not 
very  accurately  drawn,  it  appears  that  the  defendant  had 
no  other  witness  to  impeach  the  consideration  of  this  note 
but  the  payee,  and  that  as  he  was  properly  rejected,  or 
could  not  be  admitted  for  that  purpose,  the  defendants,  in 
pursuing  the  inquiry  as  to  the  real  time  of  the  endorse^ 
tnent)  had  no  other  object  in  view  but  to  turn  the  plaintifli 
round,  by  showing  the  action  was  prematurely  commenced ; 
for  which  single  purpose  I  should  have  admitted  no  wit- 
nesses whatever  to  establish  that  fact  For  these  reasons, 
and  as  no  injustice  appears  to  be  done,  I  am  against  a  new 
trial. 

Radcliff,  J.  The  note  on  which  this  action  is  brought 
fell  due  on  the  81st  March,  1799,  or  at  the  end  of  the  three 
days  of  grace  thereafter.  The  endorsement  is  dated  the 
SOth  March,  1799. 

It  appears  that  on  the  4th  March,  1799,  and  previous 
thereto,  there  were  negotiations  between  the  plaintiffs  (who 
afterwards  became  the  endorsees)  and  the  defendants,  re- 
specting  the  payment  of  the  note ;  and  also  that  a  suit  hlEid 
been  commenced  before  the  present  suit^  in  the  name  of 
Lombard,  the  payee,  and  di£kK)nt]nued  on  account  of  some 
un&ir  practice  by  the  defendants,  as  was  alleged  by  one  of 
the  witnesses.  This  evidence  was  not  objected  to,  and 
these  circumstances  proved  that  the  plaintiff  were  privy 
to  the  original  transaction,  or  acted  as  trustees  for  Lorn* 
bard,  the  payee.  On  this  ground  alone,  I  am  of  opinion, 
enough  was  shown  to  entitle  the  defendants  to  go  into  evi- 
dence of  the  consideration  of  the  note. 

But  the  principal  point  I  think  is^  that  Lombard  was  a 
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eompetent  witness  to  prove  the  time  the  endorse- 
ment was  ^actually  made.  This  would  not  im-  [*274] 
peach  the  validity  of  the  note,  and,  therefore,  is 
not  within  the  decisionr  of  Walton  v.  Shelly,  nor  of  Winton 
V.  Scddkr^  the  latter  of  which  was  determined  in  this  oouru 
It  was  merely  preliminary  proof,  which,  if  it  appeared  th»t 
the  note  had  been  endorsed  when  overdue,  would  have  en* 
abled  the  defendants  to  go  into  other  evidence  to  impeach 
it  If  no  other  evidence  could  be  produced  to  that  effect, 
the  note  would  still  be  valid,  and  the  plaintiff  would  be 
entitled  to  recover.  The  idea  of  policy  on  thiii  subject,  ap- 
{lears  to  me  to  be  carried  beyond  the  reason  of  the  rule. 

I  also  think  that  the  questions  put  to  the  plaintiff's  at 
tomey,  whether  he  had  before  seen  the  note,  and  whether 
the  name  of  Lombard  was  endorsefl  upon  it  at  the  time  of 
oommencing  this  suit,  ought  to  have  been  answered.  It 
would  not  have  been  a  disclosure  of  the  secrets  of  his 
client,  within  the  sense  of  the  rule  which  prohibits  or  ex- 
OQses  an  attorney  from  making  such  disclosure.  He  was 
not  asked  to  discover  any  thing  communicated  confiden- 
tially, but  to  answer  a  fact  which  he  must  have  known 
from  his  own  observation^  and  which,  from  its  nature,  could 
not  be  a  secret  intrusted  to  him.  The  endorsement  or 
transfer  of  a  note  is  a  public  act,  and  the  discovery  by  an 
attorney  whether  it  existed  or  not,  ought,  I  think,  not  to 
be  liable  to  this  objection.  The  authority  of  Buller,  which 
bas  been  mentioned,  is,  in  my  view,  to  the  same  effect  I 
un,  therefore,  of  opinion,  there  ought  to  be  a  new  trial. 
Bull.  N.  P.  p.  284,  288;  Esp.  Dig.  717. 

EsNT,  J.    The  motion  to  set  aside  the  verdict  in  this 
cause  rests  upon  two  grounds : 

1.  That  the  court  overruled  certain  questions  from  being 
pat  to  the  plaintiffs'  attorney  as  a  witness. 

2.  That  they  rejected  the  endorser  as  an  incompetent 
witness  for  the  purpose  for  which  he  was  called. 

With  respect'to*  the  second  jx>int  (for  I  shall  pass  b}* 
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the  first  at  present  as  unnec^essiury  to  be  4x>n8icltsred,)^  I  do 
not  think  that  the  decisions  of  this  ooart  in  the  oases  of 
Winton  V.  Suddler,  and  Stowarta  v.  Ou,frie^{3\x\j  term,  1802,) 
go  so  far  as  to  warrant  a  rejeotion  of  the  endorser  io  the 

present  instance.  In  those  oaees,  the  makerof  the 
[*275]     note  *in  the  one,  and  the  endorser  in  the  mother, 

were  offered  to  prove  the  note  to  have  been  uauri^ 
om*  Those  witnesses  were  therefore,  called  to  invalidate 
the  paper  they  had  signed.  So,  in  the  case  of<  WaJtbon  Vj 
Shelly^  (1  D.  &  £.,)  upon  the  authority  of  wUeh  I  presume 
the  above  decisions  of  this  court  Were  founded;  the  en- 
dorser, who  was  rejected,  was  called  to  prove  the  note  void 
by  reason  of  usury. 

In  all  those  cases  the  testimony  of  the  witness  <prodaoed 
went  directly  to  destroy  the  paper.  Here  the  question  weM 
no  further  than  to  defeat  the  present*  action,  by  showing 
that  it  had  been  prenxaturely  brought  Proof  that  a  nole 
was  endorsed  after  it  was  due,  might  indeed  fel  in  the  party^ 
to  an  examination  of  the  consideration;  fiot  this  coiiee-> 
quence  does  not  necessarily  follow.  The  object  of  the 
party  may  be  merely  to  set  up  as  a  defence  payment  to  the 
original  payee.  And  if  it  did  necessarily  follow,  etili  it 
ought  not  to  exclude  the  witness,*  because 'the  testtmooy 
that  he  gives  does  not  violate  the  Sanction  which  his  name 
\xad  given  to  the  paper.  The  sanction  his  name  gives  is, 
that  the  paper  is  valid,  because  the  transaction  ieiegal  and 
honest,  and  he  must  say  nothing  that  contradicts  this: 
Whether  the  date  of  the  endorsement  be,  or>  be  not,  ooi^ 
rectly  filled  up,  is  a  matter  in  which  the  endorser  ifias  no 
concern,  nor  to  which  he  is  considered  as  having  added  his 
assurance,  because  it  is  now  the  established  usage  for  the 
endorser  not  to  date  his  endorsement  It  is  g^ierally  m 
blank^  and  the  holder  fills  up  the  endorsement  afWwards, 
according  to  his  convenience.  The  testimony  of  the  en-' 
dorscr,  as  to  the  time  of  the  endorsement  does  not,  there- 
fore, as  of  .course,  or  by  any  direct  or  necessary  oonA^ 
quence,  affect  the  validity  of  the  notei  or  viidate  hiSipIigh^ 
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ad  faith  to  the  world.  And  becauge  it  may  passibfy  lead  to 
other  testimony  that  will  impeach  the  note,  is  surely  not 
enough  to  render  the  witness  incompetent  It  Would  be 
carrying  the  principle  in  WaUon  v.  Shdly^  and  the  decision 
of  this  court  in  pursuance  of  it,  beyond  all  precedent^  be- 
yond every  dictum^  and  would  lead,  as  I  apprehend,  to 
manifest  inconvenience  in  the  administration  of 
justice.  *It  has  been  the  bent  of  the  courts  for  a  [*2763 
century  past,  to  enlarge  the  rale  respecting  the 
competency  of  witnesses.  It  must  be  a  present  and  vested, 
and  not  a  future  and  contingent  interest,  that  excludes  a  wit- 
nes&  He  must  be  interested  directly  in  the  event  of  the 
cause,  and  not  merely  in  the  question  put.  These  are  in- 
stances in  which  the  rule  as  to  interest  has  been  straight- 
ened, and  defined  with  the  utmost  clearness  and  precision 
And  I  could  wish  to  see  this  other  rule  of  witnesses  being 
incompetent,  on  grounds  of  poficy,  rendered  equally  man- 
ageable, by  being  reduced  to  limits  susceptible  of  equal  de« 
finition  and  certainty.  To  do  this,  we  must  adhere  strictly 
to  the  cases  which  produced  the  rule,  and  exclude  only  the 
witness  who  is  called  to  impeach  his  own  paper,  by  show- 
ing it  to  have  b^n  immoral  or  illegal  when  he  put  his 
name  to  it. 

My  opinion,  therefore,  is,  that  the  witness  offered  was 
competent  to  answer  the  question  put,  and  that  there  ought 
lo  be  a  new  trial,  with  costs  to  abide  the  event. 

Lswis,  Ch.  Jr<x)ncurred. 

^  New  trial  graiilecl.(a) 
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Lawrence,  Jan.  and  Whitnbt  against  Van  Hornb  and 

Clarkson. 


Under  a  general  policy  on  gooda,  the  aaaared  need  not  diadose  tliat 
interest  ia  only  of  an  undivided  pari^  but  may  recover  aooording  to  hie 
interest  If  a  voRsel  be  captured  and  acquitted,  the  assurer  is  liable  to  the 
expenses  incurred  in  prosecuting  an  appeal,  interposed  against  the  sen- 
tence condemning  the  assured  in  costs,  and  to  obtain  compensation  for 
damages  occasioned  by  plundering  and  embezzling,  though  tlie  expenaee 
surpass  the  amount  of  the  underwriter's  subscription. 

A  paper  noticed  to  be  produced  and  called  for,  is  in  evidence,  and  the  party 
noticing  has  not  a  right  to  first  inspect  it  Whether  the  expenses  incnrred 
in  an  appeal  are  reasonable  or  not  is  matter  for  a  jury. 

This  was  an  action  on  a  policy  of  insurance,  dated  tbe 
28th  of  April,  1797,  on  the  cargo  of  the  schooner  Nymph, 
on  a  voyage  to  L' Anceveau,  in  St.  Domingo.  The  declara* 
tion  was  for  a  total  loss  by  capture,  with  an  averment  that 
the  assured  had  labored  for  the  recovery  of  the  cargo,  and 
expended  4,000  dollars,  of  which  the  defendants'  propor- 
tion was  250  dollai's,  a  sum  equal  to  that  of  their  subscrip* 
tion,  which  was  for  250  dollars  only. 

The  invoice  of  the  cargo,  including  the  premium  of  in- 
Burance,  amounted  to  12,061  dollars;  the  plaintiffs'  intereHt 
a  third ;  but  this  circumstance  wtis  not  specified  in  the 
policy,  which  was  general,  without  any  disclosure  of  the 
rights  of  others  in  the  subject  insured ;  theirs  not  being  in- 
tended to  be  protected  by  the  instrument 

From  the  facts,  as  given  in  evidence  on  the  trial,  it  ap- 
peared that  the  vessel  sailed  from  New  York  the  1st  of 
April,  1797,  on  the  voyage  insured ;  that  she  was 
[*277]  captured  by  a  Spanish  privateer,  and  *carried  into 
a  port  in  the  island  of  Cuba,  where  she  and  her 
cargo  were  libelled,  but  ordered  to  be  restored.  The  coart, 
however,  sentenced  the  claimant  in  costs,  to  the  amount  <»f 
1,500  dollars.  The  captain  thinking  this  unjust,  and  find- 
ing not  only  the  cargo  one  third  plundered,  but  his  veaael 
stripped  of  almost  every  thing,  appealed  from  the  deci&ioQ 
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to  the  Court  in  the  HavaQna,  which  ordered  the  captain  of 
the  privateer  .^o  make  good  all  deiicienciod  in  the  cargo,  and 
that  these  slionu'l  be  ascertained  by  comparing  the  invoice 
irith  the  amoant  of  the  sales  which  had  tnken  place  under 
an  order  of  the  oouit  below,  where  they  remained.  Still, 
however,  nothing  wa.i  said  of  the  costs,  and  the  captain, 
after  having  appealed  tc  Madrid,  came  away. 

Of  the  capture,  and  \Krious  steps  thus  taken,  he  gave 
the  earliest  information  to  bis  owners,  and  the  assured  in 
the  present  policy,  who  iy^M^ed lately,  on  knowing  of  the 
vessel's  being  carried  in,  mcvle  their  abandonment,  which 
the  defendants  refused  to  accept.  The  plaintiff,  therefore, 
continued  from  time  to  time  to  direct  the  measures  to  be 
adopted  by  the  captain,  and  paid  one  third  of  the  bills  he 
drew.  The  circumstances  and  situation  of  the  vessel  in 
Cuba,  were  proved  to  have  been  known  and  conversed  on 
in  one  room  ased  by  some  of  the  underwriters  on  the  pre- 
sent policy,  but  not  by  the  defendants,  though  it  was  also 
in  evidence,  that  the  conversations  in  one  room  are,  for  the 
sake  of  general  information,  carried  and  communicated  in 
the  other.  The  defendants  gave  notice  to  the  plaintiffs  to 
produce  a  letter  on  the  trial,  which,  when  it  came  on,  they 
refused  to  do,  unless  the  defendants  would  engage  to  read 
it  in  evidence.  This  they  declined  acceding  to,  without 
being  first  permitted  to  inspect  it,  and  on  its  being  denied, 
the  judge  before  whom  the  cause  was  heard,  ruled  that  the 
inspection  could  not  be  demanded,  except  on  the  terms 
which  the  plaintiffs  wished  to  impose. 

After  this  the  trial  went  on,  and  the  jury,  in  conformity 
to  the  opinion  of  the  court,  found  for  the  plaintiflb,  making, 
however,  a  very  considerable  deduction  from  the  amount  of 
the  chargtM  claimed. 

*To  set  aside  this  verdict,  and  grant  a  new  trial,  [*278] 
a  motion  now  was  made. 

Pendletan,  for  the  defendants.    The  question,  whether 
the  underwriters  are  liable  for  expenses  incurred  in  the 
Vol.  I.  46 
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prosecution  of  a  suit  for  damages,  after  rea^italioii|  and  a 
decree  of  acquittal  when  the  captain  aj^alflfordamageAi 
but  does  not  say  on  what  accoant>;    Hi3  0wn4iffidavit  men- 
tions, ''that  after  several  trials,  it  was  finally. decreed,  oo 
the  8th  of  March,  1799,  that  the  vessel  and  proceeds  of  the 
cargo,  should  be  restored  to  this  deponent,  and  that  any  de* 
ficiency  in  the  cargo  should  be  made  good  by  thecaptainof 
the  privateer,  to  be  ascertained  by  comparing  the  invoice 
with  the  account  of  sales  of  said  goods,  but  no  damages  or 
costs  were  decreed*"    It  is  no  part  of  an  underwriter's  con- 
tract to  be  answerable  for  damages  on  an .  appeal.   The  policy 
gives  the  assured  a  right  to  use  exertions  *  for  saving,  tbe 
property,  but  after  a  decree  to  restore,  the  underwritten 
proceeds  at  his  own  risk.    Ho weven  should  itrbe  other- 
wise, and  the  assurer  .be  responsiblci  here  'the  assured  has 
not  conducted  himself  so  as  to  be  entitled  to  demand  any 
compensation  from  the  underwriter.    From  August,  1798 
to  January,  1800,  there  is  no  applicatbn  to  pay  any  thing 
yet,  for  that  time,  the  assured  were  informed  of  all  circum- 
stances, and  bills  were  continually  drawn  upon  hira  during 
the  whole  period.    The  assured  ought  not  to  have  paid 
bills,  given  directions,  and  thus  interfered,  without  the  ap- 
probation of  the  assurers ;  because,  if  they  are  to  be  charged, 
he  was  making  them  liabk  mU  of  the  policy^  and  for  what 
they  did  not  engage.    It  is  very  loosely  stated  that  the  un* 
derwriters  knew  of  the  proceedings  going  on  ;  mere  poasi* 
ble  hearing  of  conversations  and  fiicta.  ^  But  it  is  not  any 
notice,  unless  informed  of  particulars^  of  and  for  what  the 
proceedings  were  going -on*    It  is  assigned  as  a  reason  for 
abandoning,  that  the  underwriters  bad  assumed  to  pay  all 
expenses;  here  they  weret  not  put  in  a  situation  to  maJce 
that  election.     There  is  also  a  point  of  law  in  this  case 
arising  froni  the  manner  in  which  the  insurance  is  made. 
It  is  a  joint  adventure,  by  three  persons  interested.     The 

action  is  by  one  of  the  parties^,  and  the  declaration 
[*279]     is,  *that'he  is  one  thtrd  interested  in.the  policy. 

When  the  insurance  is  on  a  cargo,  iimay  be  qiies^ 
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tioned  whetter  he  can  make '  8a<$h'  anioBUrance,  unlcflB  tbe 
polioj  beohe  eqfnal  andmdeditbird  partof  thecatgo;  One 
witneas  ai^s 'be  was  not  insupedr  bat  trader  this  policy 
there  is  nothing  to  ^  hinder  him  from  clatming  a  partita) 
The  averment  ought  1o  have  been  special,  aiid  so  ought  the 
poIioj,  if  any  one  pereon  meantto  insure  a  separate  inter* 
est  It  is-conoeivedialao,  4hat  the  judge  has  mistaken  the 
poin^  df  la wi  with  >  respect  io  the  calling  for  papers.  He 
mled  that.'^heni'a  paper  is  called 'for,  the  party  cannol 
examine  it  to^sue  if  it  is'  evidence,  before  he  uses  lit  in 
the  Glinae«>  :  Bnt  he.  is  lio  mox'e'  obliged  to  use  it  than  he  i^ 
an  answer  in  chandety;^  Here*  the  plaintifb  would  not  pro 
cSuoe  the  lottery  vinlesst the  defendants  would  agree  to  rea^ 
i^ asevidenoe. :: This  they  defined,  unless  they  were  per* 
Diitted  first  to  read  It;  and  the  court  determined  that  the 
defendantSi  had  to  right  tto  «ai  tprevious  inspeotion. 

Biggs^  Bi^rntat^BBsi  'Trmnpy^fov  the  plaintiffs.  We  shall 
reverse  die  older  dti  which  the  ^points  have  been  broi^kt 
forward  by  die  diefendants'  counsel.  We  shall  first  speak 
10  thai  which  has  been  Jast  insisted  on ;  the  misdirection  of 
the  judge  relattng)to  the  paper  called  for.  -  On  this  sabjeot 
there  isno  case  in  ^the*  books^.  exoept^the  one  in  Espinasse, 
{SowyerN*  Eiteben^  1  Esp.  Bep.  209,)  a^d  that  does  not  ap* 
ply.  f  The  <  point  cotnes  to 'this,;  that  a  party  is  entitled  to 
look  at  e^teryvpapcrjnthe  pkiintiffis'  possession.  When  an 
application  kmadetfofTipapers. in  the  possesion  of  another^ 
the  notice  lo.'prodaoe;  tJftemfisDn  .account  of  a  previous 
knowledge  lof  their  existence  and  contenta.  It  is  done^ 
therefore|ifiii  this  tfmiiei pie,  that  there  is  a  conviction  they 
oont^n  evidence  useful  >to;  those  Hvho  give  the  notido.  If 
theadverse.party  do^  not  produce  it,  the  other  side  may 
offer  testimonyiiofitaoonteDta  should  the  party  noticed,  be 
ready. to  give  the.  paper  in  evidence,  it  does  away  the  ne? 
oeBsity  ofpi^heiYidenoeof  its  contents,  to  entitle  to  which| 

(a)  The  underwiVter  never  can  be  called  upon*  to  paj  more  than  he  hai  i# 
mhfA  B  prismiam  tor. 
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m-the  only  reaaon  why  the  DOtioe  is  given.     Wh^n  the  pa* 
per  is  called  for,  it  is  at  the  peril  of  the  party  who  does  ao^ 

and  when  so  called  for,  if  produced  at  all,  even  to 
[*280]     the  adverse  party,  *he  ought  to  be  compelled  to 

read  it  in  evidence.  The  attempt  of  the  defend* 
ants,  and  the  objection  raised  upon  it  are  mere  speculationsi 
and,  therefore,  not  to  be  favored.  To  adopt  the  doctrine 
contended  for  by  the  plaintiffi  can  induce  no  injury,  but 
that  of  the  defendants  can  produce  no  good.  It  affords  an 
opportunity  of  inspecting,  without  any  determinate  view ; 
if  the  paper  is  &vorabIe,  it  is  read ;  if  unfavorable,  rejected, 
and  thus  every  scrap  of  writing  in  the  possession  of  another 
is  to  be  ransacked  for  the  benefit  of  his  adversary,  without 
his  even  knowing  whether  it  is  to  do  him  good  or  not.  In 
the  second  place,  as  to  the  question  made  of  the  right  to 
maintain  an  action  for  a  third  part.  Every  man  who  ia 
an  owner  of  an  undivided  part,  may  insure  his  part,  and 
bring  an  action  on  it:  for  a  joint  connection  will  not  pre- 
vent the  insurance  of  what  one  has.  The  insurance  need 
not  express  it  to  be  an  undivided  part.  The  contract  is  so 
drawn  for  this  very  purpose ;  it  is  general,  **  As  well  in 
his  own  name,  as  for  and  in  the  name  and  names  of  all  and 
every  other  person  or  persons  lo  whom  the  same  doth, 
may,  or  shall  appertain,  in  part^  or  in  whole,  does  make 
insurance,  and  cause  himself  and  them  and  every  of  them^^ 
Ac  The  engagement  is  to  be  applied  as  the  interest  of 
parties  present  themselves,  for  their  several  interests  arf 
covered  by  one  policy.  This  construction  does  not  mili 
tate  against  the  principle  that  he  who  thus  insures  shall,  a^ 
the  trial,  recover  according  to  his  interest;  on  the  contrary, 
that  very  rule  is  founded  on  the  principle.  With  reaped 
Co  the  first  point  raised  by  the  defendants'  counsel,  whethei 
the  insurers  were  liable  for  expenses  in  a  suit  on  an  appeal 
for  damages,  after  a  restitution  and  decree  of  acquittal,  per 
haps,  if  the  word  was  taken  in  the  full  and  large  sense  of 
acquittal,  and  the  appeal  had  been  for  imprisonment,  ot 
personal  damages,  the  insurers  would  not  hav;^  been  bound. 
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Yet,  when  the  party  prosecates  and  partially  obtains  re* 
oompenae,  he  then  may  appeal  for  damages,  in  the  same 
manner  as  for  restitution,  if  the  whole  had  been  condemned. 
The  property  was  not  so  acqaitted,  as  to  permit  the  cap- 
tain to  proceed  with  his  cargo,  in  the  same  man- 
ner *as  if  it  had  been  restored,  though  charged.  [*281] 
Even  then  he  might  have  appealed  for  his  charges ; 
bat  it  was  not  so  restored ;  it  was  plundered  of  one  third, 
and  two  thirds  only  of  the  whole  were  restored.  On  this 
aoooant|  and  for  this  the  appeal  was  instituted.  If  it  was 
the  master's  duty  to  litigate,  it  was  his  duty  to  appeal,  in 
order  to  get  the  whole  property.  If  a  contrary  course  had 
been  pursued,  and  the  two  thirds  had  been  received  with- 
out an  appeal,  the  defendants  would  have  called  on  him  for 
the  third  he  had  neglected,  as  they  would  have  insisted 
that  the  clause  is  obligatory.  The  vessel  was  stripped  of 
her  sails,  and,  therefore,  she  could  not  have  gone  on  with 
her  cargo,  though  the  captain  had  been  willing  to  relin- 
quish the  one  third  plundered.  If  this  be  a  restoration  to 
make  invalid  his  endeavors  to  get  the  third  plundered|  i% 
would  be  very  difficult  to  say  what  a  restoration  meant. 
The  charge  stated  in  the  case,  takes  away  the  necessity  of 
any  farther  argument  The  ptnnt  for  the  jury  was,  were 
the  circumstances  such  as  to  justify  the  appeal?  Whether 
done  with'br  without  the  knowledge  of  the  assurer,  was  a 
matter  given  in  evidence,  and,  therefore,  left  to  the  jury. 
But  let  it  be  remembered  the  abandonment  was  not  ^ac 
oepted,  and  therefore  the  assured  were  obliged  to  adopt 
such  conduct  as  would  establish  the  right  of  the  assur- 
ers, or  themselves.  The  defendants  ought  to  have  taken 
the  abandonment,  to  entitle  themselves  to  find  fault  with 
the  appealing  of  the  plaintifis.  If  the  captain's  couduci 
has  been  prudent  and  discreet^  every  part  of  it  renders  the 
insurer  liable. 

It  is  a  general  principle  that  the  bonaJUk  conduct  of  the 
captain  charges  the  underwriter.  From  the  circumstances 
in  evidence,  and  set  forth  in  the  case,  it  is  probable  the  d» 
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dadants  had  aotice,  and.  oa  thftt  probabUitjr  the  Jury  are 
to  determine. ,  The  non-objeotingoC  l}he*defendjiQto|  whea 
tkej  knew  what  was  going  ofa,>  was.  aai  acqaieseeooe  on 
their  part  The  quantum  of  the*  claim  wa»  lUao  token  •  into 
consideration  by  the  jarj,  and  .they  slirttdic  off  a  part^ 
amounting  to  several  thousand  dollara .  .SapfiloQe  the  whole 

had  been  destroyed,  would  not  the  oaptain  have 
f*282]     been  justified  fin  instituting  a  suit  >for ^amikgeai 

and  there  the  suit  could. not  have  been  for  restitu- 
tion, but  tn  terminia  fon  damages.^  As  to  the  fprmal  objeo« 
Uon  made  by  the. defendants^  that  the  action  was  not  main- 
tainable, the  insurance  being  general,,  and Jth^  su^t  for  only 
one  third.  Whatever  weight,  might  <>bd[  .in  tl^  ol^ectiori 
itself  though  that  it  possessed,  any  ia*  BOt>very  evident,  it^ 
at  all  erents,  comes  too  late.  Tlie  present^is'an  application 
for  a  new  trial,  and,  therefore,  the  objection  not  to  be  attend- 
ed  to  now.  Does  the  judge,  below  decklC' on  mles  of  prao* 
tine?  This  objection  does  not.touob:*tbe  meritSi  bat  is 
merely  a  question  of  practice:  the. defendant,,  therefore,  to 
^vail  himself  of  it,  should  show  that.;he  haS'  su&Ked  an 
injury  by  it 

'  EhmiUoT^  in.  reply.  .  It  is  of  importance  that  the  latitude 
taken  by  the  assured  in  charging  underwriters,  through  the 
general  agency  given  by  the  clause  undei*  which  the  pre- 
sent hopes  are  founded,  should  be-  in  som^  degree  confined. 
The  plaintiff  never  asked  whether  they  should  proceed  or 
not,  but  continued  for  two  years  defenidiug  without  any 
personal  authority.  The  increase  of  expenses  was  more 
than  the  whole  value  insured..  However  principles  might 
warrant  such  a  case,  it  ought  not  to  conclude  them.  The 
question  was,  whether  the  parties  had  proceeded  without 
authority.  With  regard  to  the  iaterest^nsvired,  it  deserved 
the  interpretation  of  the  court  Policies  no  doubt  have  a 
oertain  degree  of  latitude ;  they  may  cover  various  intereals ; 
such^  jis  are  equitable,  and  even  those  which  are  undiacloeedL 
This  was  an  agreement  for  an  insurance  of  a  part  And  it 
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mtst  be  sdlowed  ;i  but  then  u  ought  not  to  cover  the  whole, 
when  there  is  a  jorrit  interest.  '  Wht?n  it  does  so.  the  whole 
must  be  intended  to  be  secured  by  a  party  insuring  gene- 
rally, and  not  that  it  is  for  his  separate  interest.  What 
that  interest  is,  he  shonld  Specify ;  the  contrary  leads  to 
fraud ;  because,  if  the  vessel  arrive  safe,  a  return  of  pre- 
mium might  be  demanded.  Several  policies  might  be  ef- 
fected by  the  several  proprietors,  each  for  the  whole,  and 
unless  discovered,  the  subject  of  insurance  might  be  paid 
for  ten  times  over.  But  nothing  can  justify  the 
plaintiffs*  pursuing  *the  conduct  they  adopted  at  [*283j 
the  defendants'  expense.  Whether  the  power  to 
charge  the  underwriter  at  all,  under  the  clause  of  the  policy 
now  insisted  on,  did  not  terminate  the  instant  he  had  noticu 
of  the  disaster,  is,  perhaps,  the  true  point  in  question. 
The  authority  was  immediately  on  notice,  perfectly  at  an 
end.  The  right  to  charge  the  assurer,  previous  to  notice, 
would  exist  without  any  clause;  there  would,  and  must  be, 
an  implied  agency.  The  supercargo,  or  captain,  would, 
from  his  situation,  be  constituted  the  agent  of  the  parties 
concerned.  The  interests  of  all  give  him  a  right,  according 
to  foreign  authors^  to  act  from  necessity.  The  clause  was 
merely  to  affirm  that  principle  inherent  in  the  nature  of  the 
eircumstancos,  and  flowing  from  them ;  to  remove  a  doubt 
which  hung  over  the  case  of  abandonment,  whether  the 
i^cta  of  the  agents  of  the  assured  should  not  be  construed 
a  waiver  of  the  abandonment  that  had  been  made.  Tins 
implied  agency  could  not,  in  strictness,  continue  after  the 
abandonment.  If  an  election  to  abandon  be  made,  the 
right  to  act  for  the  underwriter  will  be  destroyed ;  if  it  be 
not  made,  the  assured,  as  owner,  must  act  for  himself.  After 
abandonment)  reason  appoints  the  assurer  to  act  over  his 
own  property  and  interest  If  a  part  be  uncovered,  then 
the  assured  may  pursue  for  that,  but  not  so  as  to  charge  the 
underwriter  It  was  not  intended  to  say  that  the  acts  of 
the  master,  if  left  to  himself^  would  not  bind  the  under- 
writer.   For 'faeirould  continue  or  become  the  agent  of 
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him,  in  whom,  after  abandonment,  the  property  vested. 
The  orders  given  bj  the  assured  in  this  case,  are  like  those 
in  cases  of  two  routes  in  the  Her:  a  direction  to  pursue  one, 
by  destroying  the  captain^s  right  of  discretion,  creates  a 
deviation.  No  argument  can  be  raised  against  the  defend- 
ants, from  the  circumstance  of  their  not  objecting  to  the 
intermeddling  of  the  plaintiffs ;  there  was  a  joint  interest^ 
and,  therefore,  the  unassured  might  act  for  the  preservation 
of  their  own  ;  and,  in  such  a  case,  could  the  silence  of  the 
underwriter  be  construed  into  an  acquiescence?  for  a  mere 

silence  of  this  sort  could  never  create  an  authoritv 
[*284]     to  charge.     With  respect  to  the  decision  *of  the 

judge  at  nisi  prius  on  the  point  of  evidence,  he 
relied  on  the  case  from  1  Espinasse,  209. 

Radcliff,  J.  Several  questions  have  been  made,  which 
may  be  considered  in  the  following  order: 

1.  Whether  the  insurance,  which  was  general,  can  apply 
exclusively  to  the  interest  of  the  (ilaintiffs,  that  being  an 
undivided  third  part  of  the  cargo  ?(a) 

2.  Whether  the  defendants  are  at  all  liable  for  the  expen- 
ses which  accrued  subsequent  to  the  acquittal,  and  in  pro 
secuting  the  appeal  for  damages? 

S.  Whether  the  defendants  were  not  entitled  to  inspect 
the  letter  called  for  by  them,  and  to  elect  whether  it  should 
be  read  in  evidence  ? 

4.  Whether  the  expenses  in  prosecuting  the  appeal  at 
Cuba  were  reasonable,  and  ought  to  be  allowed? 

As  to  the  first,  I  consider  it  well  established  in  practice, 
that  the  assured  is  not  required  to  state  the  particular  inte- 
rest,  or  proportion  of  interest,  which  he  intends  to  have 
insured.  It  is  sufficient  if  he  have  an  insurable  interest  to 
the  amount  in  question.  Whether  it  be  a  distinct,  or  an 
undivided  share,  cannot  be  material.  It  may  often  be  diffi- 
eult  to  ascertain  his  interest  with  certainty.  The  ownen 
were  it  least  equitably  entitled  to  tlieir  shares  in  severalty  { 

(a)  See  Lawrence  v.  Sebor^  2  Guinea*  Rep.  208,  o. 
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the  interest  of  each,  I,  tberefiire,  think,  ought  to  1x3  pei^ 
mitted  to  be  severally  enforced.  In  the  present  case  it 
appears  that  the  insarance  was  in  fact  so  intended,  and  a 
witness,  who  was  one  of  the  partners,  testified  that  the 
plaintiff  had  no  authority  to  insure  except  on  their  own 
account  The  danger  of  fraud  from  this  practice,  I  think 
is  remote,  and  less  to  be  apprehended  than  the  inconveni- 
ences which  may  arise  from  a  contrary  rule. 

2.  j&s  to  the  second  objection,  I  see  no  reason  why  the 
defendants  should  not  be  liable  for  the  expenses  attending 
the  prosecution  of  the  appeal  in  Cuba,  which  was  conducted 
with  good  faith  and  for  their  benefit.  I  am  informed  that 
it  was  decided  by  this  court  in  April,  1795,  in  the  casd  of 
Smiih  y.  Scotty  that  an  assurer  is  liable  for  similar 
expenses,  beyond  the  amount  of  his  ^subscription,  [*286] 
and  I  believe  that  the  underwriters  have  in.  prac* 
tice,  uniformly  acknowledged  their  liability  .(a)  The  appeal 
in  the  present  case,  I  think,  was  justifiable.  The  captain 
was  condemned  in  costs  amounting  to  about  1,500  dollars, 
one-third  of  his  cargo  was  plundered,  and  the  vessel  stripped 
of  everything  necessary  to  her  equipment.  The  restoration 
>f  the  vessel  and  cargo  in  that  condition,  was  a  little  better 
.;han  a  total  loss.  There  is  no  direct  evidence  that  the  de- 
.^ndants  afterwards  had  notice  of  the  proceedings^  but  I 
think  it  may  be  fairly  presumed.  The .  capture  was  well 
known  to  them ;  an  abandonment  was  made,  and  the  pro- 
ceedings were  frequently  a  subject  of  conversation  between 
other  underwriters  on  the  same  policy.  The  defendants  did 
business  in  the  same  coffee-house  with  those  underwriters, 
and  though  in  a  different  room,  it  is  proved  that  it  is  usual 
for  underwriters  on  the  same  risk  to  communicate  to  each 

(a)  WaitBoa  y.  Manm  Jnswranee  Oompanff  7  .Tohne.  Rep.  62,  8.  P.  And 
b  the  expensBS  of  labor,  Ac.,  may  be  included  those  of  wharfage  and  seUing 
ftbe  ■hip.  Jf  Bride  y.  Marine  Insurance  Company,  7  Johns.  Rop.  431.  But 
under  this  clause  by  which  these  expenses  are  reooyerable,  the  assured,  or 
their  agents,  are  not  homd  to  appeal  Oardere  y.  Oolmnbian  Jkniranei 
Cbmpany,  7  Johna.  Bep.  614. 

Vol.  I.  46 
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Other  tbe  informatioD  thev  receive.  From  theae  drcunn- 
stances^  I  think  actual  notice  to  the  defendantA  may  be 
priiMuned ;  if,  then,  they  bad  notice,  and  did  not  signify 
their  dittseut,  they  ought:  clearly  to  be  held  liable  to  the 
result. 

.  8;  As  to  the  third  point,  I  see  no  reason  to  change  the 
opinion  I  entertained  at  the  trial.  A  party  who  gives  no- 
tice to  produce  a  paper  in  evidence,  must  be  supposed  to 
know  its  contents.  If  he  does  not,  he  ought  not  to  be  per- 
mitted  to  speculate  through  the  forms  of  law,  and  obtain 
from  his  adversary  the  inspection  of  any  paper  or  docu- 
ment he  may  choose  to  demand.  Such  a  privilege  would 
be  liable  to  abuse,  and,  I  think,  neither  correct  in  principle, 
nor  consistent  with  the  form  of  proceeding  in  such  cases. 
The  notice  to  produce  a  paper,  reqiiires  it  to  be  produced 
in  evidence^  and  when  once  ^called  for  and  produced,  it  is  of 
course  in  evidence,  and  I  think  it  cannot  be  called  for  on 
any  other  terms.  I  understand  this  to  have  been  the  prac- 
tice of  our  own  courts,  and  no  question  has  arisen  upon  it 
to  my  knowledge,  until  a  late  decision  of  Lord  Kenyan  ak 
nisipriuSf  which  suggested  the  idea  now  maintained  by  tba 
defendants'  counsel.  Sayer  v.  Kitchen^  1  £sp.  Casies,  p.  210. 
It  may  be  questioned  whether  the  point  decided  in  that. 
.  case,  is  similar  to  the  present  Without  examin* 
[*286]  ing  *thi8,  it  was  an  opinion  at  nm  prius,  and  ol 
itself  no  authority ;  and  in  addition  to  what  baa 
been  said,  I  think  the  alternative  that  the  party  giving  tbo 
notice^  if  the  paper  be  not  produced,  may  go  into  evidence 
of  its  contents,  shows  not  only  that  he  must  be  supposed 
to  be  apprised  of  them,  but  that  he  cannot  have  it  in  hia 
power  to  compel  a  previous  inspection.  If  the  paper  be 
refused  or  withheld,  he  can  do  no  more  than  give  inferior 
evidence  respecting  it.  Neither  the  court  nor  the  party 
can  enforce  its  production  for  the  purpose  of  inspection,  or 
any  other  purpose. 

4.  Whether  the  expenditures  in  prosecuting  the  appeal 
in  the  island  of  Cuba,  were  reasonable  and  proper,  under 
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the  circumstanoes'  of  the  captore'  situation  tbere^  was  dis* 
tincdjT  sabimtted  to  the  jury,  and  if  extravagant  or  impro- 
per,  they  were  diFteted  to  make  such  deductions  as  in  their 
opinion  should  appear  reasonable.  They  have,  in  fact, 
made  a  considerable  dednction,  and  I  cannot  say  that  they 
have  not  done  right,  or  ought  to  have  deducted  more. 

I  am,  therefore,  of  opinion,  on  all  the  points,  that  the 
piaintifis  are  entitled  to  recover  according  to  the  verdict  as 
it  stands. 

TaoHPScm;  J.  I  concur  in  the  opinion  given,  except  as 
to  the  third  point.  I  am  inclined  to  think  the  defendants 
were  entitled  to  an  inspection  of  the  letter  they  had  given 
notice  to  produce,  without  stipulating  that  they  would  af» 
terwards  read  it  in  evidence.  The  practice  of  giving  no- 
tice to  ppoduoepapers,  as  in  the  present  case^  has  been  in- 
troduced to  s»ve  the  expense  of  going  into  chancery  for  a 
discovery,' and  I  can  see  no  good  reason  why  the  party 
ought  not  to  be  entitled  to  all  the  advantages  he  would 
have,  bad  he  resorted  to  his  bill  in  equity.  Iq  that  case, 
after  a  discovery,  he  might  excise  his  discretion  whether 
to  use  it  as  evidence  or  not  I  do  not  think  this  right  of 
inspecUon  would  be  liable  to  the  abuses  suggested  by  the 
piaintifi'  counsel,  that  it  might  lead  to  an  impertinent  in* 
spection  of  papers  having  no  relevancy  to  the  controversy. 
The  party  calling  for  the  paper,  must  appear  in  the  first 
instance,  to  have  an  interest  in,  and  right  to,  it;  he  must 
give  notice  to  produce  it  This  notice  must  con- 
tain '*a  description  of  the  paper  with  convenient  [^87} 
certainty,  and  it  tnost  be  proved  to  be  in  the  pos- 
session of  the  opposite  party;  after  which  it  would  be  com* 
petent  for  the  party  having  the  paper,  to  object  against  the 
introduction,  or  the  proof  of  its  contents,  as  being  illegal 
or  irrelevant,  in  the  same  manner  as  if  the  party  calling  for 
Ihe  paper  had  been-in  possession  of  it,  or  as  might  be  done 
with  respect  to  every  other  piece  of  testimony.  To  require 
a  stipulation,  at  all  events,  that  the  paper  should  be  read  in 
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svidence,  might,  in  many  cases,  compel  a  party  to  intro- 
duce testimony  against  himself.     This  would  be  unreason* 
able,  and  I  think  liable  to  much  greater  abuse  than  permit- 
ting a  previous  inspection.    So  far  as  the  decision  of  Lord 
Kenyon  ought  to  have  influence  on  determining  this  ques* 
tion,  we  have  it  in  the  case  of  Sayer  v.  Kitchen^  at  msi 
prius.      1  Esp.  Cases,  209.     The  defendant  had  given  no* 
tice  to  the  plaintiff  to  produce  his  books,  and  after  having 
inspected  them,  declined  using  them  as  evidence.     The 
plaintiffs'  counsel  then  insisted,  that  the  defendant  having 
called  for  the  books,  they  were  in  evidence  before  the  jury. 
But  Lord  Kenyon  said,  it  did  not  make  them  evidence ; 
that  if  the  counsel  on  one  side  called  for  the  other's  books, 
and  made  no  use  of  them,  that  it  was  only  matter  of  ob- 
servation to  the  counsel  on  the  other  side,  that  the  entries 
there  were  in  favor  of  his  client,  but  did  not  entitle  him  to 
use  them  in  evidence.     Although  this  decision  is  in  no  way 
binding  on  this  court,  yet  I  think  the  rule  there  laid  down, 
is  fourided  in  good  sense,  and  best  calculated  to  answer  the 
ends  of  justice,  and,  therefore,  proper  to  be  adopted.    Had 
the  plain  tii&  in  the  present  case,  entirely  refpsed  to  pro- 
duce the  letter,  there  can  be  no  doubt  the  court  could  not 
compel  a  specific  compliance  with  the  notice,  but  could  only 
have  permitted  the  defendants  to  go  into  proof  of  its  con- 
tents.    The  plaintiffs^  however,  admitted  they  had  the  let- 
ter, and  made  no  objections  against  delivering  it  to  the  de- 
fendants, provided  they  would  stipulate  at  all  events  to 
read  it  in  evidence,  which  they  refused  to  do  before  they 
had  inspected  it,  and  the  court  decided  that  the  defendants 

were  not  entitled  to  inspect  the  letter,  unless  they 
[*288]     would  ^afterwards  read  it  in  evidence.    I  think 

the  judge  ought  to  have  said  to  the  plaintifEsi  il 
you  have  a  letter,  and  intend  to  produce  it,  the  defendants 
have  a  right  to  inspect  it,  and  thus  make  their  election 
whether  to  read  it  in  evidence  or  not.(a)    If  you  refuse  tc 

(a)  Decided  according  to  this.    Kenny  ▼.  Van  Hofn$  dt  CfarftMat  1  Jo^UM 
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prodaoe  it,  the  defendants  will  have  a  right  to  go  inU? 
proof  of  its  contents. 

LswiB,  Ch.  J.  ooncorred,  and  on  the  third  point  auid,  he 
did  not  consider  there  was  any  essential  difference  between 
the  opinion  of  Thompson,  J.  and  that  delivered  by  Mr 
Justice  Bajdolifp. 

Kent  and  Lxvingston,  Justices,  gave  no  opinion,  th^ 
former  not  having  heard  the  argument,  and  the  latter  hav 
iug  been  of  counsel  in  the  cause. 

New  trial  denied. 


CoULON  against  BowNK. 


A  rofwwontation  that  a  man  has  been  a  naturalized  citizen  since  a  particu 
lar  year,  does  not  mean  that  he  was  so  in  that  year. 

This  was  an  action  on  a  policy  of  insurance,  in  which  a 
motion  was  now  made  for  a  new  trial,  and  the  only  ques- 
tions  were  on  the  materiality  and  construction  of  the  fol- 
lowing representation :  *'  Mr.  Coulon  is  a  naturalized  citi- 
zen of  the  United  States  "  since  the  year  1794." 

BamOion^  tot  the  plaintiff  The  question  turns  merely 
on  a  matter  of  representation  :  there  is  not  any  warranty, 
and  the  distinction  between  a  representation  and  a  war- 
ranty is  familiar  to  every  one.  As  no  warranty  was 
made,  it  affords  a  presumption  that  a  belligerent  risk  must 
have  been  contemplated  by  all  parties,  and  that  the  coti- 
iract  should  not  stand  on  the  basis  of  neutrality ;  other- 
wise, a  warranty  would  have  been  inserted.  Therefore, 
though  the  representation  be  not  precisely  clear,  nor  total  l}r 
exempt  from  doubt,  no  objection  can  be  made  on  the  score 
of  a  want  of  neutrality:  for,  as  a  representation  is  coll  ate 
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ral  to  the  contract,  all  ambiguities  should  reoeive  a*&vam* 
ble  construction.  Let  us  now  see  if  grammaticai  constnio 
tion  will  not  warrant  the  construction  for  which  we  coix- 
tend.  Since  is  contrasted  to  theny  and  plainly  sigoifies  he 
was  not  a  citi^sen  in  1794.  If  he  had  meant  that  he  was  a 
citizen  in  1794,  he  would  have  said  '^  ever  since?^    This  in« 

terpretation  accords  with  the  residue  of  the  sen- 
[*289]     tence.    Transpose  the  words  and  put  them  *iQ 

their  natural  order.  ^'  He  t5  a  ^'  citizen  of  the  Uni< 
ted  States  since  1794."  Otherwise  he  must  have  said^  ^'  hoe 
been/'  or  '*  ever  sinoey  This  is  natural.  >  Let  it  be  Temem? 
bered  he  is  a  Frenchman,  and  translates  his  own  language 
into  bad  English.  Had  he  said,  ^^depms  milk  sept  cent 
*'  quatrt  vingt  quaiorze^^  the  sense  would  have  been  clearly 
exclusive  of  1794.  At  least,  this  ambiguity  would  set  the 
underwriter  upon  inquiring  whether  the  emigration  was 
before  '94,  or  '98,  to  render  it  material.    ^ 

Lewis,  Ch.  J.  In  Duguet  v.  Iihinelandery{a)  it  was  de- 
cided, in  the  court  of  errors,  that  though  the  emigration  be 
flagrante  hello^  and  the  naturalization  afterwards,  it  is  soffi* 
cient  to  answer  the  warranty  of  neutcality  in  a  policy  of  .aa. 
surance. 

Hamilton.  May  I  consider  that  casec  as  the  settled  doo 
trine  of  this  court? 

Lewis,  C.  J.  Certainly.  This  bench  tdid^tkink  other 
wise,  but  their  judgment  was  overruledinthe  court  above 
and  they  are  bound  by  that  decision.  (  ' 

Hamilton.  As  that  case  goes  the  whole  length  of  this»  it 
is  unnecessary  for  me  to  argue  any  further  in  utipport  of 
what  is  already  decided,  for  omne  mafus  in.aeixmiinetfninu9. 


(a)  See  the  prindpleB  of  this  decision,  I  Oaioes*  Oases  in-Bntir, 
the  report  of  the  jadgmeot  below  lately  pabUsbedia  kiMiaa  Oml  JSOl. 
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Pmdktm^  for  the  defendant  The  case  may  be  (divided 
into  two  points.  The  naturalization  of  the  plaintiff,  and 
the  materiality  of  the  representation.  On  the  first  point, 
the  question  is,  whdt  ought  to  be  understood  by  the  repre- 
sentation :  if  the  opinion  is  according  to  the  usual  meaning 
of  the  terms,  then  the  naturalization  was  in  1794,  or  exist* 
ing  eter  since  1794.  There  is  no  evidence  that  it  was  im- 
material :  it  was  material,  and  if  true,  that  he  ought  to  be 
considered  as  a  nentral  by  belligerent  parties.  Besides,  it 
does  not  lie  with  him  to  say  it  was  immaterial,  because  it 
was  a  wilful  misrepresentation.  The  principle  of  coiistruc- 
tion  of  terms  used  in  contracts,  and  more  so  in  represents^ 
tions,  as  being  the  foundations  of  contracts,  is  by  taking  them 
in  the  usual  acceptation  of  the  words ;  the  ordinary,  and  no4 
the  grammatical.  The  representation  must  be  taken  as  an 
answer ;  for  the  underwriter  must  be  suppostKi  to 
have  ♦asked,  *•  When'  were  you  naturalized  ?"  the  [*290] 
answer  is,  since,  or  ever  since,  1794.  It  must  have 
been  an  answer,  or  why  select  one  period  more  than  another. 
He  must  have  meant  that  he  was  naturalized  in  1794,  as  ac- 
cording to  the  law  of  congress  then  in  force,  to  entitle  him 
to  that  privilege,  his  emigration  would  have  been  before 
the  commencement  of  hostilities;  and  this  being  so,  he 
would,  according  to  the  kw  of  nations,  have  been  protect- 
ed in  his  commerce  from  a  neutral  country.  Great  Britain 
allows  the  privileges  of  neutrality  to  her  own  subjects, 
trading  with  an  enemy  from  a  neutral  country,  if  they  re- 
sided there  before  hostilities  commenced.  The  representa- 
tion was  to  make  the  underwriters  believe  it  was  a  neutral 
risk,  mislead  them,  and  affect  the  rate  of  premium  to  be 
paid.  That  representations  onght  to  be  true  and  exact, 
Park,  174, 175.  If  false,  and  to  lessen  the  premium,  it  was 
fraudulent^  and  being  within  his  own  knowledge,  it  is  the 
same  whether  the  fact  be  material  or  immaterial.  But  the 
circumstance  is  very  material,  as  will  appear  from  Park, 
180,  182.  Hodgson  v.  Richardstm,  1  Black.  463.  FiUis  v. 
BrxUion,  Sit  Guildhall,  aa.  Hil.  1782.    If,  therefore,  the  dis- 
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closure  was  not  true,  the  court  will  not  speculate  on  the 
materiality. 

Kent,  J.  When  did  congress  pass  the  first  act  prescrib- 
ing terms  as  to  naturalization. 

Pendleton.  In  1794.  The  person  must  have  resided  two 
year8,(a)  and  this  would  carry  the  emigration  back  to  a  pe- 
riod  before  hostilities.  The  period  of  emigration  is,  there- 
fore, important,  as  it  would  determine  the  national  charac* 
ter.  The  representation  was  in  English,  and,  therefore, 
without  examining  the  French  translation  that  has  been 
given,  it  was  a  false  representation.  Notwithstanding  it 
has  been  decided  that  a  warranty  of  neutrality  is  complied 
with  by  a  naturalization,  after  emigrating  JUigrante  hdh,  it 
is  very  different  from  a  case  where  there  is  no  warranty, 

and  the  emigration  must,  from  the  representation, 
[*291]     have  *been  understood  to  be  before  hostilities,  and 

therefore,  no  naturalization  required  by  the  law  of 
nations,  the  pro{)erty  being  protected  without  it 

HamitUm^  in  reply.  The  case  of  Duguet  v.  Bhindander  is 
decisive.  To  adopt  the  reasoning  of  the  counsel  opposed 
to.  me,  the  court  must  say  that  sifi  ambiguous  representa- 
tion, by  which  neutrality  and  emigration  before  hostilities 
may  be  inferred,  is  stronger  than  an  express  warranty  of 
neutrality,  when  the  emigration  and  naturalization  are  fla* 
grante  beUOj  and  not  disclosed. 

Lewis,  Ch.  J.  delivered  the  opinion  of  the  court  The 
only  question  arising  in  this  case  is  on  the  representation ; 
which,  admitting  it  to  be  false,  cannot  avoid  the  policy,  an* 
less  it  be  on  a  point  material  to  the  risk.     The  decision  in 

(a)  The  flnt  act  prescribing  two  yeare^  renidence,  passed  26th  Marcfa,  1790 
Then  came  the  law  of  29th  June,  1795,  ordering  five  fears.  This  was  fol 
lowed  by  the  act  of  18th  June,  1798,  requiring  fourteen  years,  and,  lastly 
that  now  in  force,  ordaining  a  period  of  five  years. 
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ibe  case  of  Duffuet  v.  Rhinelander  is  not  necessary  to  be  here 
applied.  The  only  view  in  which  this  representation  could 
be  material,  independent  of  that  decision,  is  as  it  respects 
the  naturalization  or  emigration  of  the  plaintiff,  flayrante 
bdh.  Now,  whether  he  was  naturalized  in  1794,  or  1798, 
must,  if  considered  independently  of  the  period  of  his  emi 
gration.  be  imraaterial,  for  in  either  case,  it  was  a  natura 
lization  flagrante  belby  and  the  existence  of  a  war  at  botb 
those  periods  was  a  notorious  fact,  of  which  the  underwri 
ters  cannot  be  presumed  to  be  ignorant,  and  are  bound  tc 
take  notice,  (hrter  v.  Bodim,  8  Burr.  1905.  1  Black.  598 
But  it  is  insisted  that  on  just  construction,  the  repre- 
sentation was,  that  he  was  naturalized  in  1794,  for  that 
mce  means  ever  since,  and  then  by  our. law  he  must  have 
emigrated  to  this  country  in  1792,  a  period  preceding  the 
war.  If  we  are  to  take  the  word  dince  abstractedly,  and  ask 
its  meaning,  it  will  be  found  to  signify  ajier.  If  we  take  it 
in  connection  with  the  other  members  of  the  sentence,  we 
can,  by  a  transposition  of  a  single  word,  give  it  the  same 
signification :  and  when  we  consider  the  representation  was 
made  by  a  Frenchman;  as  was  admitted  on  the  argument, 
and  that  such  trans|k)6ition  will  make  it  a  literal  translatibn, 
I  presume  we  shall  be  justified  in  so  doing.  It  will  then 
read,  "  Mr.  Coulon  is  a  citizen  of  the  United  States, 
naturalized  since  1794."  Thus  *will  the  repre-  [*292] 
sentatioD  comport  with  the  fact.  The  words  since 
1794,  are,  therefore,  too  equivocal,  and  not  sufficiently  pre- 
dae,  to  justify  the  court  in  considering  the  words  as  repre- 
senting the  plaintiff  to  have  been  naturalized  in  and  not 
flj/fer  1794.  We  do  not)  consequently,  consider  the  repre- 
sentation as  materially  false,  and  the  verdict  ought  to 
stand. 

Motion  denied.(a) 

(a)  See  JSiy  t.  AOMI;  t  OeineB*  Rep.  60.  m. 

Vol.  I.  47 
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A^BRorr  against  Broome,  President  of  the  New  York 

Insurance  Company. 

(fa  veoBel  be  rendered,  by^the  perils  ingared  agninet^  tmable  to  prooeed  with 
her  original  cargo,  it  is  a  loss  of  the  voyage,  though  she  maj  be  equal  to 
perform  it  with  another  more  buoyant.  When  a  vessel  cannot  be  repaired 
for  half  her  Talue,  she  may  be  abandoned.  If  a  vessel  be  dnly  abandoned, 
and  the  abandonment  refused,  and  at  a  sale  for  the  benefit  of  all  ooncemcd 
under  an  order  of  a  court  of  admiraltv,  pronounchig  her  not  worth  repair- 
ing, she  be  bought  in  by  a  part  owner  supercargo^  it  Is  no  waiver  of  the 
abandonment,*  tiioagh  on  her  arrival  at  her  home  port,  she  be  sold  at  aac- 
tion,  by  the  assured,  ibr  more  than  she  cost,  and  he  at  the  time  of  acdon 
brought,  have  the  proceeds  in  his  hands,  nor  need  he  make  a  tender  of  her 
to  the  underwriter  when' she  arrives,  nor  of  hei*  pfooeeds  after  her  sale.  ' 

This  was  an  action  on  a  policy  of  insurance  upon  one 
eighth  of  the  ship  Mary,  valued  at  2,876  dollars,  on  a  voy- 
age from  Batavia  to  New  York,  tried  before  Lewis^  Ch.  J. 
at  the  circuit  held  in  New  York,  in  November,  1800. 

On  the  trial  it  was  proved  that  the  vessel,  in  the  pfX)Beca- 
tion  of  the  voyage  insured,  encountered  heavy  and  adverse 
gales  of  wind,  in  consequence  of  which,  and  upon  a  gene- 
ral  consultation  of  officers  and  crew,  it  was  determined,  to 
bear  away  for  the  West  Indies.  That  the  ship,  in  the  begin- 
ning of  the  month  of  January,  1799,  arrived  at  the  island 
of  St.  Christopher^  in  a  very  disabled  state,  and  was  there, 
on  the  application  of  (he  master^  in  co-operation  with  Ae  miper- 
cargo,  who  wa8  also  apart  owner  o/Ae  ship,  surveyed  under 
an  order  of  the  court  of  admiralty,  and  afterwards  unloaded 
for  the  purpose  of  a  second  survey.   • 

Upon  the  second  survey  a  report  was  made,  that  the  ship 
could  not  be  repaired  for  the  full  value  of  her  when  re- 
paired; and  was  in  such  a  state  and  condition,  without  par- 
ticularizing the  sevenil  damages  she  received  in  her  hull  as 
well  as  rigging,  that  it  would  be  dangerous  and  unsafe  to 
reload  her  cargo,  and  proceed  with  her  on  her  voyage; 
that  to  repair  her  vould  be  highly  detrimental  to  the  in- 
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lerest  of  Ibe  owoers,  or  the  underwriters  of  the  said  ship 
andeargo. 

On  this,  thecoDlrt,  upon  the  like  application,  ordered  a 
sale  of  the  vessel  for  tfa^  benefit  of  the  concerned.  The  sale 
took-  jflaoe,  and  at  it  the  superbargo  became  the 
purchaser  on  aecoant  of  the  assured,  for  the  *8um  [^98] 
4,700  dollars.  Upon  advice  of  her  situation,  the 
plaintiff  abandoned  to  the  underwriters,  who  refused  to  a<y 
eept  tL     abandonment 

It  was  admitted  that  the  vessel,  in  consequence  of  the 
disasters  experienced  on  the  voyage,  was  so  much  ii(>jiired 
as  U>  render  it  impossible,  from  the  high  price  of  materials 
andwagesy  to  repnir  her  ^at  St  Christophers  (so  as  to  bring 
on  her  whole  cargo)  for  half  her  value; 

It  was  admitted  that  in  the  spring  following  she  came  to 
New  York^  with  a  light  cargo  of  rum  and  molasses,  beidg 
%bo«it  sufficient  (or  a  set  of  ballast,  and  that  she  might  have 
brought  a  full  cargo  of  rum,  which  was  proved  to  be  a 
very  light  and  buoy  ant  cargo.  That  the  interest  of  all  the 
owners  in  the  vessel  was -not  indured.  That  on  her  arrival 
at  New  York,  she  was  not  offered  by  the  plaintiff  to  the  de- 
fendant^ but  was  sold  at  public  auctibn,  without  his  consent 
or  apprr>bation,  fi>r  the  sum  of  10,100  dollars,  and  was  after- 
wards repaired  by  the  purchaser  at  a  considerable  expense. 

On  this  evidence,  a  verdict  was  rendered  for  the  plaintiff 
as  £sur  a  total  loss^-  subject  to  be  diminished  according  to  such 
principles  as  thetsouft  should  direct 

HartiiUoh^  for  the  ^kintiffi  On  the  facts  stated  in  tne 
ease,  the  application 'of  the  general  and  established  principles 
of  the  law  of  abandonment  is  so  clear  and  plain,  that  sorely 
no  objections  cah'  be  raised  on  that  point  The  righ^  can* 
not  bat  be  acknowledged,  and,  therefore,  to  anticipate  any^ 
thing  which  may  be  urged  against  it,  will  not  be  attempted. 
The.  question  ^on  which  we  npprebend  the  defendant  will 
meet  rely,  and  which,  it  must  be  confessed,  is  of  sufficient 
importance,  is  whether  the  repurchase  of  the  vessel  by  the 
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fiipercargo,  did  uot  turn  this  technical  total, ^iiUo'  merely iim 
average  loss  according  to  the  decision  of  Saidler^and  Onaig 
v.*  Church.  So  far  from  disputing  the  law  of. that  deQisioa, 
it  is  fully  admitted ;  but  the  circumstances  of  .that  caase^/iia 
well  as  those  in  the  one  in  Term  Bep.((%)  oi».  tbi^  aa|h0ri4ijr 
of  wh^ch  it  was  in  a  great  measure  determinod^  essentially 

vary  from  the  present.  In  SaidJei-  and  Crix^  ^y« 
[*294]     Church,  and  in  the  case  *in  Term  Bep,  there  ivitiiii 

no  abandonment  before  the  re-purchaa6.  In  t}ii« 
(he  rj^verse  is  the  £ict.  By  re-purchase  the  court,  will  please 
,V^  upderstcmd  notice  of  re  purchase ;  for  the  m£^  fact,  it.  is 
oonoeived,  can  by  no  means  influence  the  question. .  If  at 
jpy  pciiriod,  the  right  to  abandon  from  what  •  Yfu^i  knowj^ 
perfectly  and  fully  attached,  if  the  ^vent  thea'  disclosed 
warraQ^  an  abandonment,  the  right,  as  it  tbu&  stood,  ean* 
not  be  impaired  by  any  actually  existing  fact  w})ich  wquM, 
\f  known,  have  taken  it  away.  In  the  decisioo;  to  which 
^IIu^ion  has  been  made,  Lord  Kenyon  obseri^eid,.  there  had 
been  no  abandonment  before  notice.  It  is  true,*  Xn  Saidlar 
qtnd  Craig,  v.  Church,  the  re-purchase  was  not'  known.  tiU 
after  the  abandonment :  but  this  was  followed  iby  a  subaot 
i^ent  .proceeding  of  a  very  impressive  nature..  On  tbo 
arrival  of  the  vessel  here,  she  was  taken  by  the  assured, 
repaired,  fitted  out,  and  sent  on  another  voyaga  Wb^t 
;^i^,  this  amount  to  ?  What  could  it  amount  to.  but.  a  com- 
plete adoption  by  the  assured  of  the  act  of  th)9ir:ageDt^.a0 
done  on  their  account?  The  consequence is;obvious;k 
turned  into  a  partial,  the  claim  that  had  been  made  for  a 
total  loss.  This,  therefore,  constitutes  a  materjaldifl^renoe 
betwecTi  the  two  cases.  But  there  is  another  icircumstance 
eqi^^Uy  important.  In  the  present  instance,  when  the  offer 
(p  abandon  was  made,  the  assurer  absolutely  refilsed.. to 
accept  it.  In  Saidler  and  Craig  v.  Church,  they  wete  merely 
passive,  and  made  no  reply.  When  the  Mary  came  here 
f(ie  was  not  employed  and  fitted  out  again,  butijas  9be  waa 

(*)  Tt  is  supporied  that  the  case  alluded  to  by  the  learniaid  o^1^8el  is  ttial 
ilimMiu4m-f.Sho4Sbfnd,  1  Esp.  Re|..  231.  •<  i ' '  •  ;•"* 
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Tsfilsed,  she  wto  sold  at  auction  for  the  benefit  of  whom  tk 
mrf  tit  cobceniw  Of  what'  was  done  in  the  former  case,  there 
can-  be  butt  one  possible  interpretation ;  that  the  assured 
t^  her  babk,  and  waived  their  abandonment  In  this  no 
stioh  thing' k^an  be  inferred.  Every  act  is  consistent  witli 
the:  claim  now  made.  There  had  been  a  clear  right  to 
abahdon,  juid  the  abandonment  had  been  refused.  To  sell 
the  ship  yfB»  a  duty  of  the  assured,  and  only  to  prevent  to 
the  assurer  a  total  loss,  which  otherwise  must  ultimately 
hav^  resulted.  The  proceeds  are  doubtless  to  be  accounted 
for ;  but  they  do  not  weaken  the  present  claim.  ■ 

The  vessel,  it  will  be^said,  sold  for  more  than  she  [*296] 
cost ;  but  what  of  that?  It  is  only  so  much  the 
better  for  the  underwriter.  It  does  not  alter  the  right  which 
bad  before  beenexercised,  and  then  stood  unimpeached.  The 
ground  of  the  decision  in  Saidler  and  Oraig  v.  Church  waiv 
th&t  the  plaintiff  had  waived  his  abandonment  by  taking 
possession,  fitting  out^  &a  To  govern  this  case  by  that^  it 
most  first  b^  determined  whether  a  sale  at  auction  is  equiva^' 
lent  to  a  fitting  out :  and  this  must  be  done  only  becausd 
there  was  no  offer  of  her  after  her  arrival  here.  And  even 
then  it  mi)st  be  considered  whether  this,  as  a  reiterated  fict^ 
and  doing'  no  more  than  what  had  already  been  done  abd 
refused,  was  necessary  to  be  repeated.  The  sale  at  auction 
WaA  at  conservative  act,  done  merely  to  prevent  any  future 
deterioration;  It  was  a  measure  dictated  by  what  had  al-- 
r^y  taken  place.  The  former  refusal  continued  as  a  guide 
t^-the  plaintiff's  future  conduct,  and  on  that  he  acted  The 
])roperty  was  thrown  into  his  hands,  and  it  may,  perhapls; 
be  it  question  whether  this  did  not  of  itstif  constitute  him 
all  agent  for  whomsoever  concerned?  The  repetition  of 
the'bffer  of  the  vessel  was  a  work  of  supererogation.  The 
iifbiver  of  the  abandonment  could  never  be  considered  as 
ail  act  of  ihtbntion,  or  premeditated  design.  It  must  arise 
fipbih  impTication  of  law,  and  on  the  principle  that  a  seooncl 
WiJ;atory  oflfer,  is,  by  law,  absolutely  necessary.  That  the 
mere  selling  h  property  insured  is  not  a  waiver  of  a  previoiis 
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afeandomiient,  the  decision  of  this  very  eourt  tiatf,  it  is  bo* 
lieved,  firmly  established;  Id  Bo/wm  v.  Tb»  NeW'  York 
Insurance  Oompanyy  after  a  refusal  of  an  nbaodomiieiiti  the 
goods  arrived  and  were  sold  by  the  assured.  It  was*  hdd 
by  this  bench,  that  the  sale  was  jostifiable  from  theconducl 
of  the  underwriter;  To  be  sore,  a  second  ofibr  might  have 
been  made,  and  had  the  advice  of  counsel  been  asked^  it  ia 
more  than  probable  it  would  ex  (Xl^^<rb  halve  been  reoom* 
mended :  but  it  was  by  no  means  necesaary,  beoauas^lsbe 
maorer  had,  from  his  conduct,  tendered  it  superfluous*'  He, 
the  person  entitled  to  the  ship^  which  was  then  in  the  hands 
'  of  the  plaintiff  constituted  him,  by  the  refusal  to 
[*296]  accept  her,  an  agent,  las  the  foreign  .^writers  term 
it,  from  necessity,  leet  an  absolute  4o8S  of  the  whole 
subject  matter  should  ensue.  To.  preserve  it  was 'to* the 
advantage  of  all  parties.  If  the  plaintiff  was  tohave*  it,  bis 
interest  required  that  care  should  be  taken  of  it ;  ^if  sit  was 
to  fitU  to  the  uTMfertmitor,.  certainly  Aii^eqiMJIyso^besaas^ 
he  lessened  bis  payment,  and  in  the  .present  oasd  .^dually 
made  a  profit 

Hoffmoffi  and  Bamon^  contra.  Whether  the. present  is 
to  be  considered  as  a  partial  or  a  total  -  loss  is,  in.  fiK^t^.  the 
only  point  in  controversy.  That  it  is  partial,  the  defendant 
insists :  for  this  case  is  in  no  respect  to  be  distinguished 
from  Shaw •  and  OooUj  {Edward,  and-  Oharbt  OooU  v. 
John  Shawy  reported  Lex.  Mer.  Amer.  295,)  decided  i&  this 
court,  and  confirmed  on  a  writ  of  error:  so  tfa^t  the  prin- 
ciples there  recognized,  are  now  to. be  taken  as  the  settled 
law  of  the  landi  There  the  damage  to  the  cargo  did  not 
affect  the  policy  on  the  ship ;  because  she  waa  in  a  capfu^ty 
to  complete  her  voyage,  though  she  did  not  do  it  onaoobunt 
of  the  injury  her  cargo  had  sustained,  in  consequence  of 
which  it  was  sold  in  Martinique*.  It  follows^  from  the  au- 
thority of  the  case  referred.to,  that,  as  in  insuraaces,  freighti 
vessel  and  cargo,  are  distinct  interests,  the  tota|  loss^of  one 
by  no  means  constitutes  a  right  to  abandon  on  the  othei^ 
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The  underwriter  ou:  ^he  ship  ha»  nothing  to  do  with  the 
cai^o;  and  thoagK  the  Mary  was  sold  in  St.  Christophers, 
and  the  voyage  ihua  broken  up,  as  it  is  termed,  that  did  not 
give  any  rights  to  the  assured  on  the  vessel.  The  interests 
were  totally  unconnected ;  an  insaranoe  on  the  voyage  being 
by  no.nieana  synonymous  with  one  on  the  ship.  For  thii 
distinction^  the  court  will  find  a  sanction  in  Poole  v.  Fii»' 
geraldj  Willes'  Rep-  641.(a)  The  fact,  however,  here  was, 
that  the  voyage  was  not  lost,  for  the  vessel  arrived  with  a 
cargo  and  earned  freight  So  that  allowing  the  loss  of  the 
voyage  to  mean  a  loss  of  the  ship,  and  therefore,  to  give  a 
right  to  abandon,  and  claim  for  a  total  loss,  still  that  loss 
had  not  taken  place,  as  the  vessel  could  have  brought  a  full 
cargo,  though  not  the  original  one.  She  had  lost  no  freight 
to  create  even  a  technical  loss,  of  the  voyage.  She  had 
earned  pro  rata  freight  to  St.  Christophers,  and  from  Su 
Christophers  here  she  made  fall  freight  There 
.  was  not  only  *no.  loss  of  the  voyage,  but  a  profit-  [*297] 
able  one  performed ;  and  as  to  the  ship  herself, 
she  had  arrived  in  perfect  safety.  Except,  then,  this  case 
cam  be  distinguished  from  JShaw  and  Ooold,  that  decision 
must  control  this,  and  the  claim  be  only  for  an  average, 
not  for  a  total  loss;  The  determination  also  in  SaidJer  and 
Craig  v.  Churchy  goes  on  all  fours  with  the  present  case. 
The  facts  were  exactly  similar.(6)    It  has  been  attempted 

(a)  See  the  second  point  made  bj  the  Chief  Justice,  ibid,  646,  but  note  tlie 
msuranoe  there  was  on  a  policy  for  time. 

(6)  The  frequent  allufrion  to  the  case  of  Saddler  and  Oraig  r.  Charrh,  making 
it  in  some  degree  a  part  of  the  present,  the  reporter  has  thought  it  ne^sesnirjr 
to  state  the  facts  of  it  as  represented  in  tlie  case  made  for  the  opinion  of  the 
eoort  Tliey  were,  that  the  insurance  made  in  the  name  of  Thomas  Wliite, 
was  made  for* and  on  account  of  the  plaintiffs,  and  that  they  were  the  sole 
owners  of  the  vessel  mentioned  in  the  policy. 

That  the  ^vessel  in  her  due  course  on  the  voyage  insured,  was  capturud  by 
a  French  privateer,  and  carried  into  Guadalotq^  and  that  thereby  hei  said 
!  voyage  to  the  Havanna  was  totally  lost 

I  That  wJb  Ouadaloupe  -the  veesel  was  duly  libelled  in  the  admiralty  court, 

and  waa  there  oondemned,  and  after  condemnation  was  purchased  by  G-eorg^ 
Duplex,  the  master,  as  for  the  account  of  the  owners,  for  the  sum  of  elevei 
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to  discriminate  between  them,  but  there  can,  in  operation 
of  law,  be  no  essential  difference  between  taking  possession 
of  a  vessel  and  fitting  her  oat,  and  taking  posset«ion  of  her 
and  selling  her.  If  so,  it  can  never  be  meant,  from  the 
bare  transaction  itself,  to  say  it  was  otherwise,  when  the 
sale  had  been  at  an  advance  for  more  than  she  cost,  and 
the  surplus  put  in  the  plaintifif's  pocket.  It  is  evident  the 
plaintiff  fully  intended  to  adopt  the  purchase  of  his  super- 
cargo, who,  it  must  be  remembered,  was  also  a  part  owner* 
and  designed  the  sale  for  his  own  use.  The  conclusion  is 
almost  inevitable,  that  where  a  man  makes  a  sale  of  what 
was  his  own,  to  a  profit,  he  does  it  for  himself.  It  had  been 
done  by  the  plaintiff  without  consulting  the  underwriter:' 
from  his  own  will,  and  in  addition  to  this,  what  had  been 
the  conduct  of  the  plaintiff  since  7  He  had  never  onoe 
offered  to  account  for  the  sales.  If  he  had  meant  to  have 
been  considered  as  an  agent  for  the  underwriter,  as  sug- 
gested that  he  was  from  necessity,  he  would  have  offered 
to  account  for  the  profits.  Instead  of  this,  he  has  them  now 
in  his  pocket,  and  can  justify  their  being  there,  only  on  the 

ground  of  the  re-purchase  having  been  made  on. 
[*298]     account  of  the  former  owners.    *It  had,  however, 

been  said,  that  in  Saidler  and  Oraig  v.  Church,  the 
underwriters  had  been  merely  passive,  but  here  they  had 
actually  refused,  and  that  from  hence  a  diversity  between 
the  cases  would  necessarily  arise.  In  Saidler  and  Oraig  v. 
Qiurdi,  what  had  passed  anwunted  to  a  refusal.  An  aban- 
donment, followed  by  silence  and  non-acceptance,  amounted 
to  a  refusal :  for  he  who  does  not  accept,  refuses.  If,  how- 
ever, any  variety  does  prevail  in  the  two  cases,  in  this  it  is 
stronger  against  the   assured.      In   Saidler  and   Oraig  v. 

hundred  and  twenty  dollars.  Thai  the  aaid  master  was  also  a  part  owaar. 
That  the  owuors  had  since  fitted  out  the  SHid  brig  and  sent  her  on  anotfaer 
vojage. 

That  as  soon  as  the  ownera  knew  oi'  the  capturS(  and  befbrs  thej  wera 
informed  of  the  condemnntion,  or  of  Uie  purchase  bj  the  naplaln,  they  gnTS 
•Im  underwriters  notice  of  ubandoiiaittut 
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CKttitA,  the  condemnation,  sale,  &o,  were  forcible ;  the  re- 
sult of  a  Ciipture :  but  here  they  were  induced  at  the  request 
and  instance  of  the  part  owner  and  supercargo.  The  plain* 
tiff  has  received  his  vessel,  purchased  in  by  his  part  owner ; 
the  underwriter,  therefore,  liable  only  for  repairs.  Insu* 
ranee  is  no  more  than  a  contract  of  indemnity  :  if  it  is  to  be 
80  considered  now,  the  plaintiff  can  recover  only  for  a  par> 
tial  loss. 

The  decision  in  Shaw  and  Ooold  is  conclusive  on  the 
sabject.  To  the  judgment  then  pronounced,  every  man 
most  accede,  because,  in  insurances,  the  various  subjects  of 
vessel,  fineight,  and  cargo,  are  perfectly  distinct;  what, 
therefore,  affected  the  one  by  no  means  implicated  the  oth- 
era.  Suppose  a  total  loss  of  cargo  and  freight,  let  it  be 
either  absolutely  or  technically  so,  the  assured  on  the  ship 
would  not,  £rom  t&ts,  acquire  any  right  to  abandon.  Thai 
must  depend  on  other  circumstance:  it  cannot  turn  on  her 
ability  or  inability  to  carry  her  original  cargo.  If  the  ves- 
sel can  be  repaired  for  half  her  value,  whether  she  be  ade- 
quate  to  the  conveyance  of  her  cargo  or  not,  can  never 
give  the  assured  a  title  to  abandon,  or  claim  as  for  a  total 
loss  of  the  ship.  The  vessel  in  question  had  earned  nearly 
her  full  freight:  the  original  cargo  had  paid  it;  the  substi- 
tuted  loading  had  done  the  same.  How,  then,  could  a  to* 
tal  loss  be  claimed  for  that  ship  which  was  then  profitably 
and  advantageously  employed?  Taking  it,  therefore,  in 
the  most  complicated  and  connected  point  of  view  that 
could  reasonably  be  suggested,  there  could  not  be  a  total 
loss  of  the  vessel,  while  the  freight  was  still  sub- 
sisting. In  order  to  ^establish  this  as  a  total  loss  [*299] 
the  plaintiff  must  still  more  closely  unite  the  sub- 
jects of  insurance.  He  must  advert  to  the  incompetency 
of  the  vessel  to  bring  home  the  cargo,  and  urge  this  as  the 
foundation  of  his  demand :  and  because  the  voyage  is 
broken  np  on  the  cai^o,  the  loss  of  the  ship  is  necessarily 
to  be  inferred.  This  is  in  direct  opposition  to  Shaw  and 
Gould,  the  contrary  of  which  was  expressly  determined. 

Vol.  L  48 


299«  0ASB9  IN  THB  8UPRBKE  COP  IT. 

Abbot!  T.  Broome. 

The  iriflng  variations  of  that  case  from  this  cannot  alter 
she  point,  for  it  is  not  every  little  change  and  alteration  of 
circumstances,  or  any  alight  change,  that  would  take  one 
out  of  another.  Should  that,  decision  not  be  sufficient  to 
incline  the  court  in  favor  of  the  defendant^  Saidler  and 
Oradg  v.  Church  will  govern  the  question.  In  that,  as  in 
this,  it  must  be  evident,  from  all  the  circorostances,  that 
the  purchase  was  for  the  benefit  and  on  account  of  the  as- 
sured. The  property,  when  in  the  power  of  the  plaintifi; 
was  never  offered  to  the  defendant,  and  that  alone  is  a 
waiver  of  the  abandonment.  In  favor  of  such  a  construc- 
tion, the  facts  now  before  the  court  are  stronger  than  those 
of  Saidler  and  Craig  v.  Church,  There  the  sale  waa  invol- 
untary and  compulsive;  here  it  was  not  only  voluntary 
once,  but  twice ;  and  the  first  sale  evisn  at  the  request  of 
the  supercargo  and  joint  owner.  Nor  was  this  the  whole 
from  whence  the  construction  of  the  purchase  being  on  ao« 
count  of  the  defendant  might  be  drawn.  There  was  a 
shipment,  a  cargo  taken  on  board  on  account  of  the  as- 
sured. In  other  respects  the  cases  were  alike.  In  that,  an 
abandonment  not  accepted;  in  this,  an  abandonment  re- 
fused. In  one  case  the  vessel  was  employed,  in  the  other 
she  was  sold.  Had  not  the  underwriters  a  right  to  be  con- 
sulted as  to  the  time,  place,  and  maimer  of  the  sale? 
How  does  it  appear  that  they  were  not  willing  to  retain 
her?  The  plaintiff  should  have  offered  them  the  freight^ 
with  the  amount  of  the  charges  for  repairs,  Ac.,  and  then 
have  claimed  compensation  under  his  policy.  Instead  of 
pursuing  such  a  line  of  conduct,  the  property  is  disposed 
of  without  their  knowledge,  and  is  now  held.  If  this  can 
be  done,  the  security  of  underwriters  is  destroyed.    There 

would,  it  must  be  confessed,  be  a  difference,  if  the 
[*900]    transaction  *had  taken  place  in  a  foreign  country, 

where  no  application  could  be  made  to  the  under- 
writers; but  here,  when  all  concerned  were  on  the  spot, 
the  parties  who  were  so  active,  and  without  making  any 
communication,  must  be  held  to  have  acted  for  themselvea 
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In  addition  to  these  civcamstanoeB,  tbe  oourt^  doubtless,  will 
obeerve,  that  the  plaintiff  has  received  tbe  freight  earned 
bjr  her,  after  her  being  bought  in  by  the  sapercargo  and 
joint  owner.  This,  it  is  oonoeived,  is  tantamount  to  fit' 
ting  out  and  employing  her,  and  is  evidence  of  her  being 
in  the  service  of  her  former  owners. 

HamilUm^  in  reply.  It  is  difficult  to  conceive  how  Shaw 
sod  Ooold. could  be  connected  with  the  present  case;  the 
disamilarity  is  so  great,  it  is  scarcely  possible  to  imagine 
how  it  could  be  pressed  into  the  service.  That  case  was  an 
endeavor  to  oonatitote  a  total  loss  of  the  vessel,  on  account 
of  a  loss  on  the  cargo.  It  was  by  the  special  verdict  ex- 
pressly  found,  that  she  could  have  been  repaired  for  less 
thian  half  her  value;  in  the  present  instance  it  is  as  ex- 
pressly stated  '^tfaat  she  cannot  be  repaired  for  the  full 
value  of  her  when  repaired.'*  I  shall,  after  this  prelimi- 
nary observation,  endeavor  to  show,  that  the  pilnciples  of 
that  determination  will  bear  on  this,  and  materially  aid  the 
plaintiff's  demand.  For  that  purpose,  it  will  be  necessary 
to  recar  to  the  general  position  of  the  court:  that  in  in- 
sarances,  the  various  subjects  are  totally  distinct :  that  in 
construction  of  law,  vessel,  freight,  and  cargo  are  separata 
interests;  and  it  is  ftilly  conceded,  with  the  opposite  side, 
that  the  loss  of  one  does  not  constitute  a  loss  of  either  of 
the  others.  On  these  chta  the  court  proceeded  in  Shaw 
and  Gkx)ld.  In  that  case  there  was  no  inability  in  the  ves- 
sel; she  could  have  pursued  her  voyage  with  her  cargo ; 
here  she  could  not  The  ability  of  a  vessel  to  perform  her 
voyage  with  her  cargo,  is  the  very  essence  of  the  contract 
of  assurance  upon  her:  it  is  the  substratum  of  the  policy. 
The  assured  warrants  that  she  is  so  at  the  commencement 
of  the  voyage,  and  the  assurer  engages  that  so  she  shall 
continue,  against  all  the  perils  enumerated,  until  it  be  ter 
minated.  If  the  vessel  become  unable  to  complete 
it  *with  her  cargo,  the  court  must  consider  it  as  a  [*80l] 
total  loss  with  respect  to  her,  and  the  policy  for* 
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felted.  Nothing  is  now  advanced,  vhksh  is  not  perfectly 
reconcilable  with  the  distinctness  of  the  subjects  of  insure 
ance;  for  the  cause  of  the  loss  of  the  voyage  was  wholly 
the  ship's;  it  arose  from  her  inability,  against  which  the 
)>olicy  was  meant  to  protect  When  that  inability  could 
not  be  removed  for  half  her  value,  diea.  she,  the  very  sub* 
ject  of  insurance,  was  technically  destroyed,  and,  abstracted 
fnom  subsequent  circumstances,  it:  became  a  total  lose 
The  after  purchase,  then,  was  the  only  thing  which  could 
alter  or  prevent  ilie  result.  Suppose  her  purchased  foe 
and  by,  any  other  person,  how  would  tnat  vary  the  undei^ 
writer's  liabilities  or  rights?  In  either  one  case  or  the 
other,  he  is  not  defrauded  or  injur^.  The  purchase  on  hie 
account  by  the  assured,  can  never  be  detrimental ;  he  has 
the  vessel  at  what  she  costs,  and  he  ha3  also  what  she  selki 
for.  In  the  case  of  Saidkr  and  Craig,  v.  Churchy  the  aband 
onment  was  overruled,  solely  because  the  employing  the 
vessel  was  deemed  a  waiver.  I  must  again  beg  leave  to 
insist  on  the  agency  from  necessity  of  the  plaintiff,  and  to 
deny  that  being  merely  passive  in  cases  of  abandonment| 
is  equivalent  to  a  positive  refusal.  .  The  underwriter  has 
30  days  before  he  is  under  any  obligation  to  decide  on  the 
offer  to  abandon ;  during  that  period,  cireumstimces  may 
require  hitn  to  be  cautions,  and  hesitate  in  pronouncing  his 
determination ;  at  this  time  he  is  passive.  The  defendant 
here  refused  at  once  without  hesitation^  The  decision  must 
be  whether  the  offer  to  abandon  ought  to  have  been,  and 
in  all  future  cases  must  be,  repeated  after  a  positive  refusal 
to  accept.  Living  on  the  spot  does  not  alter  the  question* 
To  offer  a  second  time  would  be  from  courtesy ;  for  after 
one  party  has  explicitly  taken  his  ground  on  thcU^  the  other 
may  act  and  make  it  the  line  of  his  future  conducts 
Whether  this  rule  is  to  be  adopted  or  not^  is  now  to  be  d^ 
termined 


Radcliff,  J.  delivered  the  opinion  of  the  court    In 
ease,  the  general  question  is,  wnether  the  plaintiff  is  enti- 
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tied  to  recover  a  total  or  a  partial  leas?    Two  ob- 
jecdons  *have  been  made  against  the  recovery  for    [*802] 
a  total  loss. 

1.  That  the  caad  of  a  total  loss  never  existed. 

2.  That  the  purdhase '  at  St  Christophers  by  the  supep 
oai]go,  who  was  also  a  part  owner  of  the  ship,  and  the  sub* 
sequent  sale  at  New  York,  without  the  consent  of  the  do 
fendanty  or  a  previous  6ffer  or  tender  of  the  ship  to  him, 
amounted  to  a  waiver  of  the  abandonment,  and  an  adoption 
of  the  vessel  as  his  own. 

With  respect  to  the  first,  it  appears  that  the  ship  was  con« 
demned  at  St  Christophers,  as  unfit  to  proceed  on  her  voy- 
age, on  account  of  the  injuries  she  had  received ;  and  the 
persons  appointed  to  sun^ey  her  there  certified,  that  in  their 
opinion,  she  could  *n<i>t  bef  repaired  for  her  full  value  when 
repaired.  It  is  dlsb  aidniitted,  on  the  part  of  the  defendant, 
that  in  consequence  of  the  disasters  experienced  on  the 
voyage,  she  was  sib^  much  injured,  that  it  was  impossible, 
fit>m  the  high  prices  of  wages  and  materials,  to  repair  her 
at  St  Christophers  for  half  her  value,  so  as  to  enable  her 
to  bring  on  her  wbple  cargo.  It  is  again  admitted  on  the 
part  of  the  plaintiff,  that  in  the  spring  following,  the  ship 
came  to  New  York  with,  a  light  cargo  of  molasses  and  rum, 
being  about  sufficient  for  ballast,  and  that  she  might  have 
brought  a  full  carfi[b  of  rum,  which  was  proved  to  be  very 
light  and  buoyant  , 

On  theoe  fa^ts,  I  am  of  opinion  that  there  existed  a  case 
of  a  technical  total  loss^and  that  the  assured  had  a  right  to 
abandon.(a)    Thd  qiiidstion  in  such  cases  is  not  whether  the 
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(a)  Whenerer  the  ffijiirieii  to  the  reflael  within  the  perils  of  the  poliof,  an 
■ttch  as  to  disable  her  from  proceeding  on  the  voj^age,  it  is  a  total  loss  oT  all 
the  sabjects  of  insurahoe,  if  other  vessels  cannot  be  procured  to  take  tlie 
cargo.  Matming  v.  Ifewnhamf  2  Caropb.  624.  But  a  loss  of  the  vojage  as 
to  the  cargo  is  not  a  loss  of  the  vbjage  as  to  the  ah^;  if,  therefore,  on  such 
SD  event,  she  be  able  or  at  tibertj  to  perform  her  voyage,  the  assured  on  tlis 
ship  cannot  abandon  axjd'claim  as  for  a  total  loss.  Ooold  r.  Shaw^  1  Johna 
Oasea,  293;  Alescander  V,  Baltimore  Auktranee'  Oompany^  4  Oranch,  37 • 
Smim  T.  Phamx  Amiraiilce  Oompany,  2  karsh.  b/  Candy^  601.  a. 
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vessel  be  in  a  capacity,  or  in  a  situation  ^to  be  repaired,  ao 
as  to  prosecute  her  voyage  with  a  hal^  or  any.  other  portion 
of  her  cargo,  but  whether  she  ia  capable  of  proceeding,  or 
of  being  refitted  to  proceed,  and  carry  the  whok.  A  vessel 
is  not  seaworthy,  unless  she  be  in  a  condition  to  carry  a 
full  cargo.  The  contrary  idea  is  novel,  and  inconsistent 
with  every  principle  of  propriety  aod  safety  in  navigation. 
The  vessel  was  insured  to  perform  her  voyage,  and  carry 
her  cargo  from  Batavia  to  New  York.    This  she  was  disa 

bled  from  doing.     The  enterprise,  therefore,  failed, 
[*808]     *by  means  of  the  perils  insured  against^  and  the 

plaintiff  had  a  right  to  abandon,  and  .claim  a  total 
losa 

The  second  question  is^  whether  he  has  waived  this  rights 
The  vessel  was  ordered  by  the  court  of  admiralty  at  St 
Christophers  to  be  sold  for  the  benefit  of  ali  concerned. 
The  supercargo,  who  was  one  of  the  owners,  purchased  her 
on  account  of  the  assured.(a)    The  assured  had.  previously, 


(a)  After  an  unezoeptod  but  effsodve  abaodonmeiil.  the,  aamred 
agents,  or  trustee^  for  the  aflsurer,  and  the  aaaorer,  aato  the  aabjectof  insa* 
ranoe,  takes,  or  stands,  in  the  place  of  the  assured  Prom  these  two  princi- 
ples it  necessarily  follows,  1st  That  those  who  were  the  agents  of  the  ■» 
snred  become  the  agents  of  the  underwriter,  and  tiHit  thetr  ads  at  walLaa 
those  of  the  underwriter,  will,  if  bona  fidt  done  Ihr  the  benefit,  of  all  eoiF 
oemed  be  obligatoiy  on  the  insurer  as  Aw  acta,  and,  therefore,  cannot  preju- 
dice the  rights  of  the  insured :  '2d.  That  the  insured  cannot  claim  from  the 
insurer  as  for  n  loss  of  that  to  which  they  were  not  themselves  entitled.  It 
results,  fh)m  these  deductions,  1st.  That  correspondents,  consignees,  super- 
caiigoes,  and  captains  of  the  assured,  are  agents  of  the  UBdBrwxiter.i  Them- 
fcre,  if  the  insured  sell,  even  in  the  port  of  departure^  the  subject  under- 
written, without  a  view  to  his  own  benefit,  it  will  not  prejudice  his  daim  for 
a  total  loss.  WQ\d0^  v.  Pfhmnix  Insurance  Oompanf/,  6  Johns.  Rep.  310. 
Nor  will  going,  after  a  Joss  within  the  policy  ftom  blockade^  to  a  neighboring 
or  otiier  port,  and  a  delivering  there  to  the  consignee  of.  the  insured,  the 
goods  underwritten.  Schmidi  v.  UwUed  Inawran/Gt  Oompanyf  1  Johns.  Rep. 
249.  2d.  That  on  an  insurance  on  freight,  though  the  goods  to  bo  carried 
be  so  damaged  as  not  to  be  worth  the  transport^  yet  if  .the  underwritten  dc 
not  entitle  himself  to  it  by  an  offer  to  take  them  on,  he  cannot  recover  from 
the  insurer.  Oriswold  v.  New  York  Iwswaauot  OompamHy  3  Johns.  Bep.  321. 
Hor  will  the  acts  of  the  insurer  in  saving  of  the  caigo^  and  being  present  al 
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on  receiving  adVice  gf  her  condemnation,  and  before  anj 
notice  of  the  pnrohase,  abandoned  his  interest  to  the  under- 
writers, who  refused  to  accept  the  abandonment  In  what 
manner  the  supercargo,  being  also  one  of  the  owners,  might 
be  affected  by  the  purchase,  it  is  unnecessary  to  determine. 
The  question  i^,  whether  the  plaintiiF  ratified  his  acts  sub- 
sequent to  the  abandonment,  and  recognized  the  purchase 
as  })is  own.  In  the  case  of  Saidkr  and  Oraig  v.  Churchy 
(July  term,  1790  J  after  an  abandonment,  a  similar  purohase 
was  made,  and  the  assured  adopted  it  as  th^ir  own;  by 
availing  themselvesof  the  advantage  it  offered,  and  fitting 
out  and  sending  the  vessel  on  another  voyage  for  their  own 
account.  Under  these  circumstances,  we  considered  the 
assured  as  having  affirmed  the  purchase,  and  waived  the 
abandonment. 

The  present  case  differs  in  this,  that  the  plaintiff  has  done 
no  act  to  affirm  the  purchase.  He  has  not  appropriated  the 
vessel  to  his  own  use,  and  has  not  attempted  to  derive  any 
benefit  from  the  purchase.  The  vessel  was  sold  at  auction 
on  her  arrival  at  New  York,  and  purchased  by  a  stranger. 
Although  it  be  not  expressly  stated  in  the  case,  the  sale 
must  be  presumed  to  have  been  made  for  the  benefit  of  the 
underwriters.  It  is  objected  that  the  plaintiff  ought  again 
to  have  offered  to  deliver  them  the  vessel,  or  have  consult- 
ed them  as  to  the  propriety  of  the  sale.  I  think  this  was 
not  strictly  necessary.  The  abandonment  was  an  offer  to 
cede  all  his  title  and  the  possession  of  the  vessel,  as  far  as 
under  the  circumstances  it  was  capable  of  being  delivered. 
The  plaintiff  was  not  bound  to  do  more  and  it  being  a  case 
proper  for  an  abandonment^  the  defendant  ought  to  have 
accepted  it;  or,  at  least,  the  refusal  was  at  his  peril.     He 

IM  onladiiig  and  delivery,  amount  to  an  acceptance  of  the  abandonmenfe 
/6.  ib.  What  ahaU  be  tantamount  is  a  matter  for  jury  determination.  £eU 
▼.  Smithy  3  Johns.  Rep.  9S.  After  an  accepted  abandonment,  all  transfers 
*  and  investments  of  the  property  are  ibr  the  benefit  of  the  insurer;  who  may 
maintain  trover  Ibr  the  articles  purdiased  with  it  Robinson  and  Bdrtshorm 
T  (hOed  Jhrntanct  OmifNwy,  2  Caioes'  Bep  S80,  affirmed  in  error,  1  Johm 
Bep.  592. 
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did  not  accept^  and  the  pl^ntiff  was  necessarilj 
[*8(M:]     *left  to  act  as  his  trustee  in  the  disposition  of  the 

property.  If  he  executed  the  trust  fairly,  he  has 
discharged  his  duty,  and  it  was  not  incumbent  on  him  zp 
follow  the  defendant,  and  repeat  his  application  to  receive 
what  he  ought  at  first  to  have  acGepted.(a)  The  sale  at 
auction  was,  therefore,  justifiable,  and  the  defendant  ought 
to  be  charged  with  a  total  loss,  deducting  the  proceeds  of 
the  sale,  and  the  value  of  the  freight  from  St.  Ghristophera 
to  New  York. 

Judgment  for  the  plaintiff  for  a  total  loss 


PuRDY  against  M.  and  S.  Delavan. 

An  award  in  trespem  that  "the  said  salt  shall  no  Airther  be  proaocuted,"  is 
■atBdently  final  and  oeitain,  and  a  good  bar  to  an  action  on  the  caae  to 
the  aame  offence. 

This  was  an  action  for  a  conspiracy  in  burning  the  plain* 
tiff's  barn,  and  the  various  articles  it  contained. 

The  declaration  contained  seven  counts. 

The  first  stated  the  plaintiff  possessed  of  a  barn  and  close, 
containing  hay,  &c  The  defendants,  knowing  the  premises, 
and  contriving  to  injure,  &c.  the  plaintiff,  by  a  certain  con* 
spiracy,  confederacy,  and  agreement,  did  cause  the  bam, 
&c,  to  be  set  on  fire,  destroyed  and  consumed. 

Second  like  the  first,  except  that  the  defendants  did  con* 
spire  to  set  on  fire,  and  cause  to  be  set  on  fire,  and  con- 
sumed, and  destroyed,  the  barn  aforesaid,  containing,  &c. 
and  by  means  of  the  conspiracy  aforesaid,  the  barn  was  set 
on  fire  and  consumed. 

(a)  Where  the  loaa  waa  total  at  the  time  of  abandonmenti  on  a  aubaetiiieiit 
•rriFal,  tender  and  refuaal,  holding  the  property  60  days,  aelling  it  and  glaring 
ore<Ut  to  the  underwriter  for  the  prooecda,  said  to  be  no  ol^atacle  to  nooYfgj 
LMngtion  v.  EasUe  and  Fatriek^  January,  1803.  .Bat  see,  aa  to  this  ponX 
Church  r.  Bediaii  and  ot^a,  1  Cainea*  Caaea  in  Error,  31,  42,  48 
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Third.  The  Bame,  stating  that  the  defendants,  by  con- 
spiracy, &c  did  procure  the  barn,  Sbc  to  be  set  on  fire,  de* 
stroyed,  and  consumed* 

Fourth,  That  the  defendants  did  conspire,  &c.  to  set  on 
fire  and  cause  to  be  aet  on  fire  and  destroyed,  the  barn  last 
aforesaid,  &c.  with  an  averment  that  the  bam  was,  in  pur* 
soanoe  of  the  conspiracy  aforesaid,  set  on  fire  and  con 
somed. 

Fifth.  That  the  defendants,  by  a  conspiracy  before  had, 
did  canse  and  procure  the  barn  to  be  set  on  fire  and  con 
sumed. 

Sixth.  The  same,  only  enumerating  the  contents  of  the 
barn. 

Seventh.  That  the  defendants  conspired  to  set 
on  fire,  *and  they,  in  pursuance  of  their  conspi-     [*S06] 
racy,  did,  &c.  and  did  cause  to  be,  by  fire  destroy- 
ed, the  barn  aforesaid. 

All  the  counts  began  as  in  trespass,  ''for  that,"  con- 
cluding with  ^^aUa  ettorma  against  the  peace/'  &c.(a) 

The  defendants  separately  pleaded  the  general  issue,  with 
a  notice,  that  on  the  trial  they  would  severally  give  in  evi- 
dence a  former  suit  in  trespass  against  the  defendant  Ma* 
thew,  Hannah  his  wife,  and  the  other  defendant  Samuel,  for 
breaking  the  close  of  the  plaintiff,  and  also  for  burning  his 
bam,  containing,  &c.  and  that  they  would  give  further  in 
evidence  a  submission  of  the  said  suit  by  the  plaintiff,  on 
the  one  -part,  and  the  said  Mathew  and  Hannah  for  them* 
sdves,  and  the  said  Samuel  their  son,  an  infant,  on  the 
other  part,  to  the  arbitrament  of  certain; arbitrators  men- 
tioned, and  their  award  thereon  made,  by  which  the  plain- 
tiff was  ordered  to  ^^tonofnrlher  prasecuto  the  said  suit^^  and 
U}  pay  the  defendant^  Mathew  Delavan,  14  dollars  and  68 
cents  costs ;  and  further,  that,  the  sait  on  which  the^  said 

(a)  It  has  baen  moA  that.an  actioikupon  the  obm  is  founded  vpon  s  wrongs 
and  ooDcliides  contra  pacem,  Yaugh.  101 ;  F.  N.  Bi  92,  E.  But  this  is  m 
mistake,  for  actions  eontrd  paeem  are  a  species  of  actions  vi  et  armia.  See  1 
Ifmv  Vad.  If ec.  «6. 
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awiird  was  made,  was  for  the  same  trespass  for  which  the 
present  action  was  brought  The  sabmiasion  and  award 
were  in  the  following  words: 

^'The  condition  of  the  above  obligation  is  such,  that 
whereas  a  barn  of  the  above  Ebenezer  Purdy  hath  been  de- 
stroyed by  fire,  together  with  hay,  grain,  and  other  valu- 
able articles  which  it  then  contained:  and  whereas  the  said 
Ebenezer  Purdy  hath  instituted  an  action  in  the  sup. erne 
court  of  judicature  of  the  sia.e  of  New  York,  against  the 
before-named  Mathew  Delavan  and  Hannah  his  wife,  and 
Samuel  Delavan  his  son,  for  burning  and  destroying  said 
barn,  in  which  action  the  said  Mathew  Delavan,  Hannah 
his  wife,  and  Samuel  Delavim,  have  pleaded  not  guilty,  so 
that  the  said  action  is  now  at  issue :  and  whereas  it  is  just 
and  right  that  if  the  said  Mathew  and  his  wife  and  his  son, 
or  any,  or  either  of  them  have  or  hath  in  fact,  burned  or 
destroyed  the  said  bam,  or  have  or  hath  in  any  manner 
aided,  abetted,  assisted,  contributed,  occasioned  or  been  privy 
to  the  burning  or  destruction  thereof,  (which  they 
[*306]  and  each  of  them  wholly  deny,)  *that  then  he  the 
said  Mathew  Delavan  shall  pay  Ebenezer  Purdy 
all  the  damages  he  hath  sustained  thereby,  which  the  said 
Mathew  Delavan  hereby  agrees  to  do.  And  whereas  the 
said  Ebenezer  Purdy  and  Mathew  Delavan  have  mutually 
agreed  to  discontinue  the  said  action,  and  to  submit  all 
questions,  disputes,  and  controversies  touching  the  destrue- 
tion  of  the  said  barn  and  the  contents  thereof,  and  the  dam- 
ages  the.  said  Ebenezer  Purdy  hath  sustained  thereby,  to 
the  judgment  and  award  of  Epenetus  Wallace  and  Hacha- 
liah  Brown,  Esq.  and  Stephen  Gilbert,  farmer,  or  any  two 
of  them,  arbitrators  mutually  chosen  by  and  between  the 
said  parties,  to  arbitrate,  award  and  determine,  touching  the 
premises.     Now,  therefore,"  &c. 

The  award  set  forth  that  ''  whereas  a  certain  suit  has 
heretofore  been  commenced  in  the  supreme  court  of  judica- 
ture of  the  state  of  New  York,  by  Ebenezer  Purdy  against 
Mathew  Delavan  and  Hannah  his  wife,  and  Samuel  Dela* 
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▼an,  bis  son,  for  the  burning  and  destroying  the  bam  of 
the  said  Ebenezer  Pnrdy  by  fire:  and  whereas  for  the 
patting  an  end  to  the  said  suit,  they,  the  said  Ebenezer 
Pordy  and  Mathew  Delavan,  by  their  several  bonds  and 
obligations  bearing  date,  &c.  Now,  know  ye  that 
*we  the  said  arbitrators,  whose  names  are  here-  [*807] 
unto  subscribed,  and  seals  affixed,  taking  upon  us 
the  burthen  of  the  said  award,  and  having  fully  examined 
and  di  considered  the  proofs  and  allegations  of  both  the 
said  pai.  js  so  made,  publish  this  our  award  by  and  be- 
tween the  said  parties,  in  manner  following,  that  is  to  say, 
first,  we  do  award  and  order,  that  the  aforesaid  suit  shall 
be  no  further  prosecuted :  and  further,  we  do  award  and 
order  that  the  said  Ebenezer  Purdy  shall  pay,  or  cause  to 
be  paid,  unto  the  said  Mathew  Delavan  fourteen  dollars 
and  sixty -eight  cents,  in  full,  for  his  costs  and  expenses  in 
defending  the  aforesaid  suit^  and  also  for  his  expenses  and 
attendance  on  this  arbitration.     In  witness,"  &c. 

The  defendant's  counsel  then  moved  the  court  to  direct 
the  jury  to  find  a  verdict  for  the  defendants,  on  the  principle 
that  the  submission  and  award  so  given  in  evidence  barred 
the  plaintiff  of  a  right  to  maintain  his  present  suit,  which 
motion  the  judge  overruled^  declaring  his  opinion  to  be, 
that  the  award  was  not  conclusive  between  the  parties,  so 
as  to  bar  the  plaintiff  of  bis  present  action,  with  liberty, 
however,  to  the  defen.iants  to  reserve  the  point,  which  was 
accordingly  done. 

The  jury  being  charged  by  the  judge  upon  the  issue  of 
not  guilty,  and  having  returned  to  the  bar,  said,  they  found 
the  defendants  guilty  of  the  matter  contained  in  all  the 
counts  in  the  declaration  exce])t  the  last,  and  of  those  mat* 
ters  they  found  the  defendants  not  guilty. 

Woods,  for  the  defendants.  The  present  motion  is  to  set 
aside  the  verdict,  and,  if  the  court  should  be  of  opinion 
against  ns  on  that  \o\nt,  to  arrest  the  judgment  On  one 
of  these  grounds  we  must  prevail,  and  for  that  purpose 
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shall  contend,  that  the  award  was,  on  tlie  trial,  liual  and 
conclusive  evidene^  to  bar  the  action ;  secondly,  that  the 
verdict  finding  the  defendants  guilty  as  to  tlia.&st  six 
counts,  and  not  as  to  the  seventh,  js  contradio 
[*S081  tory ;  thirdly,  that  .*this  action,  as  it  at  preaent  ap- 
pears by  the  nscofd^. cannot  be  supported,. beiag 
evidently^a  suit  in  trespesSy  which  will  not  lie  for  a  conspi* 
racy,  as  the  ji^niedy  ought  to  be.  by  an  actioa  on  the  case. 
On  the  first  poiat  it  must  >  be  admitted,  the  awacd  was  ith^ 
tmdedttx}  he  final  aad  eondusive.as  to. <tha  burning  the 
barn,  &c.  i. The  .plaintiff  ought  not  tabe  permitted,  after  a 
suit  for  that  very,  icause,  and  submitting  it  tQ  arbitrators^ 
who  take>on.theQ98elves  the  burthen  of  the;  awards  and  ab< 
solutely  make  it».  to. bring  another  suit. for  the  sAme  offeace^ 
The  plaintiff  cannot,  by  .merely  varying  his  .form  of  pro- 
ceeding,  (if  thei»  .he  any  variance,  in  this  case,): bring  a  sab- 
sequent. action  ron  the  same. grounds. "  The  aWurd is  final 
and  conclusive,  th«:«£:>re,  ou  the  eauae  of  (Metion)  not  the 
mere  proceeding  c  it. BAjUf  th»*^9£ore89L\d  suit  shall  be  no 
further  prosecuted.".  This  must  be  taken  as  if  it*had  been 
declared^  the.  defendants  shall  never  .again'  be^  impleaded 
lor  burning  the  barn.  The  rale  of  construction  in  awards 
is  more  than  it  ibrmerky  .was:  the  courts  look  to  what  was 
designed,  because  the  arbitratons  are  judges  of  the  parties' 
own  chooeiAg,  and.natt  tied  down  to.  teobntcalv  rules.  In 
Strangford  v.  GreeOy^^'MoiL  228,  the  submission  was,  by  the 
defendant  on  behalf  of  himself  aui  partner,.of  ^all  dififeri 
ences.  aind  caatroversifis  between  them  and  the  plaintiff. 
The:.aw«4rd  was,  ^Ithat  lall  auits  which^  are  ^osecute^  by 
the  pliii  utiff  agaiostt  the,  defendants  shall  cease."  ,  Tius,*  said 
the  eourly. hasi .the  effeet* of  a  ralease*  .So ( hev^ t that  the 
'^suit  shall  no  further  be  pioseauted,"  wilLbava  thei^iaaie 
operation.  Another  inference  is  to  be  drawn  from  this  au» 
ihoFity^iniarjawef  itoAhe  olgidctioathat  may  be  mudev  of  the 
subaiissicNi  boiogonly  bgn sense ofithose wha-wore prokwed^ 
edcsgainstin  the  firist- action:  but  they  had. a  right  toirefer 
(br  the'4e$hwr,kad.;tli^  were  the  fansnts  ef  tkexd^ndaal 
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Samoel. "  In  the  cUse  cited,  one  partner  submitted  for  all,* 
and  yet  the  award  was  not  on  thatgroand  impeachable^ 
The  sam%  principles  will  be  found  in  Klyd,  212.     Hawkirm 
V.  Ookb^itgh,  .1  Burr.  274.     Oray  v.  Gh-ay^  Gro.  Jac.  626; 
So  ia  BitfrA  y.  Knipe^  1  Lev.  68,  an  award-^'  that  all  suits 
and  controversieB  shaU  oeam^^^  was  hdd  good  tod 
^mattial,'  though  no  other  part  of -the  award  was    [*809} 
Talid;    In  Simon  v.  GavH^  1  Sftlk.  74,  the  words 
were/'^^that  ail'suits  now  depending .^Q:O0aw0,"  aind  it  was 
nrgedin^rror  to  be  final,  ^^  because  the  meanings  is  not  that 
the  partyshall  pve  over  and  begin  again,  but  that  the  suit 
should '  absolutely  cease  £)r  ever,  sothatthe  right  is  gohey 
because  the  remedy  is."    Even  an  award  '*  that  a  suit  itt 
chancery  shall  be  dismissed^''  is  final;   because  the  court 
''will  intend  this  a  substantial  dismission  and  perpetual 
cession.":  -  £htght  v.  Burton,  I  Salk.  .7&    8  Vin.  Abn  67^ 
pL  29.   As  the  second  poind  will  be*  spoken  to  by  the  oth^ 
counsel  in  the  cause,  it  will  be  necessary  onljr  to  go  to  the 
thinL  The  whole  declaration  is  for  a  direct  trespass :  if  so^ 
it  is  not  maintainable  on'  aconspiracy*     The  mode  ought 
to  have 'been  by  an  action  on  the  case,  or  a  writ  of  conspi- 
racy^ according  U>  the  register.    That  die  present  is  a  de^ 
daratioQi  in  tk-espass  cannot  be  doubted.:   The  beginning  of 
each'Oount  is  ''for  that,''  and  not  circuitous,  as  is  necessary 
in  actions  on  the  case,  which,  being  for  consequential  daiii<< 
ages,  commence  with  "^for  that  wheveas."    This  declaration, 
therefore,  cannot  be  in  ease ;  :and  if  it  be  trespass,  it  will 
not  lie.    It  will  be  found,  on  examining  the  authorities^ 
that  a  bare  eotispiraQy,  without  any  acstdone  in  eonsc^ 
sequence^  cannot  be 'the  foundation  of  any  suit.    The  first 
six  ooiints,  ?  though  they  lallege  conspiracy,  and  that  the 
barn^  Aawas  burnt,  do  notchaiige  «»  with  it    If,  ia  addi* 
tion  to  this  observation,  ihere  is '.  any  technical  rule  by 
which,  this  declaration  will  be  deemed  .trespass,:  the  oourt 
will  apply  it  :  Itk  Smt  vw  ShqAmid,&  WUs..  408 ;  2  Bl.  892, 
rhe  court  held  vi4t  armu  eonchistve  onthe^questioii ;  here 
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the  words  are  against  the  peace  of  the  people^  which  i« 
tantamount.  Are  not  the  counts  charging  a  direct  injury 
to  the  plaintiff?  Do  they  not  show  it  in  express  terms? 
If  so,  shall  it  be  permitted  the  plaintiff,  by  adding  the 
words  conspiracy,  &c.  to  use  the  declaration  just  as  it  suits 
his  purpose?  as  case  to  maintain  the  suit  as  a  conspiracy  ; 
and  when  objected  to  on  account  of  form,  to  turn  round 
and  say  it  is  trespass.    If  it  be  so,  it  is  the  same  as  saying 

the  defendants  burnt  the  burn,  and  negatives  that 
[*810]    they  caused  it  to  be  burnt    There  *is  no  method 

of  supporting  the  declaration,  without  first  setting 
aside  all  the  rules  of  pleading  which  relate  to  trespass  and 
conspiracy. 

Cb&fen,  Hoffman  and  MunrOf  contra.  We  shall  first  speak 
as  to  the  award.  It  is  necessary  that  all  awards  should  be 
final ;  and,  therefore,  either  to  be  nonsuit  or  discontinue  is 
insufficient,  though  to  enter  a  retraxit  is  good.  These  po« 
sitions  show  the  nature  of  awards  on  this  point  That  oA 
suits  shall  cease  comes  within  the  rule  of  a  retraxit,  but  that 
a  suit  shall  be  no  further  prosecuted  cannot :  the  courts 
however,  will  determine  whether  they  are  tantamount. 
But  this  is  not  the  real  ground  of  objection ;  the  one  most 
relied  on  is,  that  the  award  is  not  of  the  matters  which 
were  submitted ;  that  it  differs  from  the  submission.  If 
this  be  the  case,  it  is  void,  and  no  averment  in  pleading, 
not  even  an  affidavit  of  the  arbitrators  as  to  their  meaning, 
can  help  it  For  this  the  court  will  find  authorities  in 
Bacon  v.  Dubarry,  12  Mod.  129.  Djer,  242,  b. ;  Kyd  on 
Awards,  207.  The  award  must  set  forth  that  it  is  on  the 
matters  submitted.  What,  then,  was  submitted  ?  has  the 
iward  been  made  in  pursuance?  The  arbitration  bond 
mentions,  "all  questions,  disputes  and  oontniversies,  touch* 
ing  the  destruction  of  the  said  barn,"  &c.  It  does  not  sub- 
rait  the  question  of  that  suit.  The  arbitrators  were  em 
powered  to  determine  matters  not  the  basis  of  that  suit! 
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yet  they  confine  themaelves  to  award  on  that,  and  deter^ 
mine  against  the  plaintiff  The  award  begins.  *'  whereas 
a  eartam  aimV'  ascertaining  what  is  meant  by  them.  They 
then  proceed  and  say,  ^  that  the  aforesaid  suit  shall  be  no 
further  prosecuted,*'  when  they  were  determine  on  all  otMt* 
irovenies.  On  this  account,  therefore,  the  award  is  void ; 
for  the  submission  was  of  all,  and  they  have  confined  them- 
selves to  one.  Besides,  they  only  say,  ^'  if  he  shall  abide 
the  award,''  and  not  *'  on  the  premises."  From  the  case, 
it  appears,  the  award  was  properly  rejected ;  it  is  not  stated 
that  any  evidence  was  given  on  the  trial,  of  any  connection 
between  the  suit  then  brought^  and  the  sait  r^erred  to  by 
the  award. 

The  role  laid  down  in  SooU  v.  Sheperd  is  no 
donbt  correct;  that  case  decided  ui  et  armU  to  *be  [*811] 
in  trespass.  Where  the  declaration  is  not  in  those 
words,  the  action  is  in  case :  so  here,  it  not  being  stated  to 
be  vt  6l  armts,  the  suit  must  be  considered  as  on  the  case 
for  a  conspiracy,  and  every  count  expressly  alleges,  that 
the  act  conspired  to  be  done  was  absolutely  performed. 
Here  the  conspiracy  is  the  gist  of  the  action,  and  tliat  being 
found,  the  words  ''against  the  peace,"  &c.  may  be  rejected. 
Com.  Dig.  tit  Pleader,  E.  12.  1  Bac.  Abr.  94  In  Heme's 
Pleader,  235,  a  precedent  in  point  will  be  found.  As  then, 
the  contra  pacem  may  be  rejected,  even  allowing  that  the 
formal  commencement  of  each  count  ''  for  that"  is  bad  in 
case,  it  is  settled  wherever  thera  may  be  the  same  plea  and 
judgment,  different  counts  may  be  united.(a)  Brown  v. 
IXxan,  1  D.  k  E.  276.  Dickson  v.  Oli/ton,  8  Wils.  819. 
Mast  V.  Ooodson,  3  Wils.  854.  So  here,  as  we  have  an  al- 
ternative either  to  bring  case  or  trespass,  8  Black.  Com.  c. 
12,  p.  208,  take  it  either  as  one  or  the  other,  it  is  well 
brought.  But,  at  all  events,  it  is  now  too  late  to  take  ad* 
vantage  of  this  informality  intended  to  have  been  insisted 

(a)  The  rule  is  rsither  where  the  process,  plea  and  judgment  are  diffaran^ 
MM  ooonta  cannot  be  joined.    See  Tidd's  Prac.  12,  n.  w. 


311  CASUS  IN  TUB  StTPREICS  OdUBT. 


Purdy  V.  DelftTau. 


on;  it  ought  to  have  been  by  way  of  demurrer  to  the  de« 
claratioD.  The  English  aathorities  cannot  apply  exactly 
to  the  present  case.  By  them,  the  civil  injury  ia  merged 
in  the  felony:  our  state  act(a)  prevents,  that,^  and,  therefore,' 
nothing  perfectly  alike  can  be  foond  in  their  books.  That 
the  verdict  is  contradictory,  has  not  been  touched  on.  in  ar*> 
gument,  though  made  a  point  in  the  outset  If  the  positi^Hi 
of  the  other  side  is  true,  there  never  can  be  a  oonviction 
upon  one  count  of  an  indictment,  where  there  is  an  acquit- 
tal on  another.  The  trespasses  in  the  several  counts  ans- 
supposed  to  be  distinct ;  the  findings  th^^fore,:  on  one  doea 
not  contradict  that  on  the  others,  and  the  plaintiff  may  take 
his  verdict,  and  have  judgment  on  that  which  is  for  him. 
The  court  may  view  this  case. how  before  them  as  one  with 
a  double  aspect ;  either  to  set  a  side  the  verdict,  or  to  ar^^ 
rest  the  judgment.  The  latter  will  never  be  done,  where 
sufficient  appears  on  the  record  to  enable  the  court  to  pro* 

nounce.  On  a  general  or  special  demurrer,  it 
[*8i2]     might  have  been  otherwise.     In  Brownlow,  *70. 

a  similar  declaration  is  to  be  found;  an  action  for 
u  conspiracy  in  the  nature  of  case,  ought  to  be  without  vi 
et  armia.  Heme,  71,  88, 147,  is  as  here.  The  true  distinc* 
tion  has  already  been  taken  between  ease  afid  trespass, 
and  there  is  no  other;  the  latter  iRvidarmiSf  the  other  not. 
To  answer  the  position,  that  in  an  action  on  the  case  there  is 
always  a  recital,  it  will  be  enough  to  state  that,  slander  ia 
without  a  recital.  This,  therefore,  proves  that  counts  in  case 
begin  as  well  with,  as  without  one,  and  as  it  is  now  after  verw 
diet,  against  tJie peace  must  be  rejected  as  surplusage,  and  then 
the  declaration  is  plainly  case.  The  contradiction  in  the  ver* 
diet  can  be  supported  only  by  the  court's  intending  that  all 
the  counts  are  for  the  same  trespass,  but  no  intendment  is 
ever  made  to  overturn  a  verdict 


mson,  in  reply.     The  counsel  for  the  plaintiff  contend 


(a)  Tlie  net  for  reguliitinfr  certain  pixiceediiigs  in  criioiiwl  aMa%  ftlafe  Mara^ 
1801,  c.  60,  &  19.     1  Rov.  Lavirfl  of  N.  T.,  264. 
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that  the  declaration  is  right.  That  it  is  either  case  or  tres* 
pass :  if  uot  good  as  one,  then  good  as  the  other.  But 
surely  they  ought  to  elect  in  what  suit  they  will  proceed ; 
whether  in  trespass  or  in  case.  If  in  trespass^  the  award 
is  clearly  a  bar  on  their  own  position,  as  it  was  made  in  an 
action  for  a  trespass;  if  in  case,  why  conclude  against  the 
peace  ?  A  plaintiff  may  count  as  he  pleases,  but  he  cam* 
not  say  trespass  is  case,  and  case  trespass, '  The  suit  must 
be  one  or  the  other,  and  cannot  be  both.  Strike  out  all 
that  relates  to  trespass^  and  then  there  never -was  such  a 
declaration  seen.  K  the  action  is  for  the  consequence  of 
burning  and  the  injury,  it  is  consequential  l^paration  that 
is  Bought  and  must  be  case.  If  it  is  for  the  actual  burning, 
it  must  be  trespass.  It  must  be  one  or  the  other,  and  cannot 
be  both,  at  the  fancy  and  will  of  the  plaintiff.  He  cannot 
bring  trespass^  and  call  it  an  action  in  the  nature  of  a  conspi- 
racy.  But  if  one  thing  is  to  be  rejected  in  substance  and 
terms,  and  another  to  be  added  from  intendment  and  suppo- 
sition^ a  declaration  may  be  made  out  of  any  t^ing.  Trespass 
it  cannot  be,  for  the  words  in  all  the  counts  are  conspiring 
and  conspiracy :  and  case  it  cannot  be,  for  they  all  begin 
ind  end  in  trespass.  The  authorities  from  Kyd,  207,  and 
2  Lord  Baym,  961,  will,  on  reading,  be  found 
'^against  Mr  Colden's  positions.  The  case  stated  [*81S} 
that  we  offered  to  gire  in  evidence  the  award,  and 
to  prove  that  the  matters  submitted  were  the  same  as  those 
charged  in  the  trespass.  This  was  overruled ;  the  verdict, 
therefore,  must  neoessarily  be  set  aside. 

Livingston,  J.  This  was  an  action  of  trespass  for  bnm« 
mg  the  plaintiff's  bam. 

The  award  was  not  considered  as  a  bar  to  the  present 
suit,  by  the  judge  at  the  circuity  under  whose  direction^  to 
that  effect,  the  jury  found  the  defendants  guilty,  and  we 
are  now  to  say  whether  this  direction  was  right  or  not. 

If  the  award  was  certain  and  final,  it  was  a  bar,  am) 

Vol.  L  50 
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should  have  been  so  received.    To  me  it  appears  to  pee 
sess  both  of  these  properties. 

The  arbitralQrs  were  to  determine^ 

1.  Whether  the^  DelavaDs  had  destroyed  the  plaintilTA 
barn,  &c. 

2.  What  retribution  was.  to  be  made  him  for  such  de 
struction.  If  they  thought  tlK»  Delavans  innocent,  then 
they  were  further  to  decide  how  thi^  were  to  get  rid  of  the 
plaintiff's  claim,  and  be  reimbursed  fhc  the  expense  which 
it  had  occasioned  them.  All  these  maHprs  were  clearly 
within  the  submission. 

These  dutieft  might  be  performed  either  in  terms,  by 
awarding  a  certain  sum  to  be  paid  by  a  fixed  time,  and 
directing  releases  to  be  mutually  exacted,  or  by  a  mod^  of 
expression,  which,  although  not  so  explicit,  could  convejr 
no  other  meaning.  When  they  order  the  suit  to  be  no 
farther  prosecuted,  and  Purdy  to  pay  the  costs  of  it,  and 
the  expense  of  the  arbitration,  they  hold  a  language  which 
cannot  be  misunderstood.  If  that  suit  can  be  no  further 
prosecuted,  will  it  be  right  to  permit  the  plaintiff  to  evade 
a  decision  made  by  judges  of  his  own  choice,  by  commeno- 
ing  another  action  for  the  same  injury  ?  Will  this  court 
permit  to  be  done  indirectly  what  they  have  ordered  shall 
not  be  done  directly?  Awards  are  more  liberally  inter* 
preted  than  formerly.  This  relaxation  is  carried  to  such 
length,  and  very  properly,  that  it  is  sufficient  if  they  arc 

certain,  according  to  a  common  intent,  aud  consist- 
[*814]     ent  *with  fair  presumption.    It  is  matter  of  sur^ 

prise,  that  courts  should  ever  have  disturbed 
awards,  when  from  the  whole  of  them  it  was  fairly  to  be 
collected,  that  the  arbitrators  proceeded  on  the  matter  sub* 
mitted,  and  had  decided  every  thing  left  to  them.  To  an 
avidity  of  business,  or  an  excessive  jealousy  ot  the  inter* 
ference  of  laymen,  in  matters  which  they  deemed  exda* 
sively  of  their  own  province,  must  be  imputed  their  readi- 
ness to  listen  to  objections  against  decisions  of  this  kind, 
and  to  set  them  aside  under  pretence  of  their  bei  ig  unGe]> 
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lain  or  iDcondasiye.  More  enlarged  views  at  length  pre* 
railed,  and  judges  discovered  a  laudable  solicitude  to  main- 
tain these  extrajudicial  determinations,  and  thus  put  an 
end  to  controversies,  if  this  could  be  done  without  violat. 
ing  certain  fundamental  rules,  from  which  it  was  thought 
unsafe  to  depart.  If  certain  to  a  common  intent^  and  final, 
courts  will  not  easily  be  induced  to  depart  from  them,  and 
send  the  parties  to  a  new  litigation.  That  the  award  be- 
fore us  has  these  characteristics,  can  hardly  be  doubted. 
Whoever  runs,  may  read  and  understand.  It  expressly 
states  that  the  arbitrators  proceeded  on  the  matter  submit* 
ted,  and  if  their  directions,  which  are  intelligible  to  any 
capacity,  are  pursued  with  good  faith,  their  decision  will 
be  final  as  well  as  certain  ;  for,  nothing  more  is  necessary 
to  render  them  so,  than  the  plaintiff's  not  prosecuting  fur* 
ther  his  suit  or  action,  by  which  may  be  understood  his 
claim  on  this  account,  and  paying  the  sum  mentioned. 
The  cases  in  1  Burr.  274,  and  in  Lord  Raym.  961,  admit- 
ted of  more  doubt,  and  yet  those  awards  were  adjudged 
certain  and  final.  In  my  opinion,  therefore,  this  award 
ought  to  have  been  regarded  as  a  bar,  and  the  jury  should 
have  been  directed  accordingly.  On  this  ground,  I  am  for 
a  new  trial,  which  renders  it  unnecessary  to  examine 
whether  the  verdict  be  contradictory  or  not.  There  was 
also  a  motion  in  arrest  of  judgment^  but  if  a  new  trial  be 
granted,  and  the  present  verdict  set  aside,  this  application 
cannot  prevail,  and,  therefore,  it  may  be  unnecessary  to  ex« 
press  an  opinion  on  the  grounds  of  it:  but  as  this 
question  was  fully  argued,  *and  may  possibly  [*S15] 
come  before  us  again,  I  am  ready  to  say  that  if  a 
new  trial  had  not  been  granted,  I  should  not  have  been  for 
arresting  the  judgment  Trespass,  in  my  opinion,  is  the 
proper  remedy  for  a  direct  and  immediate  injury  of  this 
kind,  and  the  present  resembles  that  species  of  action  more 
than  any  other.  It  is  true,  it  is  somewhat  out  of  the  com 
mon  form,  and  that  some  expressions  are  found  in  it  not 
appertaining  to  actions  of  trespass^  and  which  give  it  th« 
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appearance  of  an  aetioa  for  a  oonspiraoy.    Bat  aifter 
diet,  I  should  reject  these  expressions  aa  stirplusage,  j»tber 
than  cause  Judgment  to  bevsnieated.  ■      " 

Kent,  J.  I  coincide  in*  tbe>  opinion  given^  but  shall  state 
my  reasons  a  little  more  at  large. :  The  defendants' motioii 
is  fur  a  new^  trial,  and  in  this  :af»plicartion  is  >united  a  mo* 
tion  in  arrest  of  judgment.  I  shall  consider  only  the  firsil^' 
and  in  this  the  great  question  is,  whether ^the  award  ouglir 
to  have  been  received  ia>  evidence  as  a^bar  to>the  ppeaen^ 
suit  If  the  award  in  question  <be  good  and  ralid,  in  .pur 
suanoe  of  the  submission,  it  may  vfidonbtedly  be  pleaded 
or  given  in  evidence;  as  this  suit  is  for  ike  saosie' matte: 
which  was  the  subject  of  the  submission.  > *  Kyd^.oo 
Awards,  242. 

Awards  are  to  be  liberally  construed,  /because  tkey  are 
made  by  judges  of  the  parties'  own  dioosiag%  l  BurK 
277 ;  2  Wils.  268.  But  they  must  have  two  pvopertiea. 
They  mu^t  be  oertotn  and  finalll]  This  eertniity,.how^ 
ever,  is  judged  of  only  according  to. a' common  intent^  ooir- 
sistent  with  fiedr  and  probable  presumption.  r.-Jsa  the  pFe« 
sent  case,  the  bonds  of  submission  reoited,  that  the  plains 
tiff's  baru  had  been  burnt,  and.that  he  had  iustitnted  a*  suit 
against  the  defendants,  and  the  wife  of:  one.  o£  them;*lbr 
burning  the  same,  which  charge  they  had  denied ;  that  Ae 
parties  had  agreed  to  discontinue  the  suit,  andsubrait  aU 
questions  and  controversies  tondiing  the-  deatraction  of  the 
barn,  and  the  damages,  Ac,  to  arbitrators.  The  awavd 
$tated,  that  u  certain  suit  had  been  oommaioed  as  aforoMidy- 
for  burning  the  barn,  and  that,  for  putting  an  end  to^  ike 
suit,  the  parties  had,  by  their  bonds  as  aforesaid,  snbniit^ 
ted  to  the  award  and  final  determination  of  tliearfaitnitotaj 
That  the  arbitrators,  taking  upon  Aemselvesctfae 
[*816]  burden  of  the  submission, ''^d  having: ftiUy  ex« 
amined,  and  duly  considered- the  pioofe  and  all^ 

|1]  Waik  V.  Biirry,  12  Wend.  377;  Vo&burgh^.  BemB^  14  J.  R.  302;  Ja^ 

T.  Andder,  id  96. 
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gadona  of  the  partiiofl^  did  award,  that  the  said  suit  should 
be  no  further  proseouled^  and  that  the  plaintiff  should  pay 
to  one  of  the  de&ndanto  14  dollars  and  68  cents,  for  bis 
ooeta  and  expenses  in  defeading  the  suity  and  attending  the 
arbitration* 

On  this  statement  of  the  substanoe  of  the  submission  and 
award,  it  appears  to  me  that  the  reasonable  and  common 
intendment,  from  the  language  of  the  award,  is  a  determi- 
nation of  the  merito  of  the  cause.  The  present  cause  of  ac- 
tion was  fully  and  explicitly  submitted.  The  award  refers 
to  the  bonds  of  submission,  and,,  of  course,  the  arbitrators 
had  their  eyes  fixed  on  the  merits  of  the  complaint,  and  the 
viUent  of  the  submission.  The  award  states^  that  the  proofs 
and  allegations  of  the  parties  had  been  examined  and  con- 
sidered; of  course,  the  merits  must  have  been  fully  heard. 
It  then  adjudged,  that  the  said  suit  shall  be  no  further  pro- 
secuted, and  that  the  plaintiff  shall  pay  the  costs.  This 
award  could  not  have  intended  merely  a  cessation  of  the 
suit  refefred  to  in  the/bond  and  award,  with  liberty  to  in- 
stitute a. fresh  suit  onthesame  matter.  This  would  have 
rendered  the  award  altogether  useless  and  absurd.  The 
bonds  had  itated  already  that  the  parties  had  agreed  to  dis- 
oootiniie  the. suit.  The  palpable  intent  and  meaning  of  the 
award  waa^  that  the  charge  of  the  plaintiff  was  not  sup- 
ported, and  that  the  aame  .should  be  no  further  prosecuted, 
and  should  forever  cease.  We  are  to  consider  the  award 
as  drawn  up  by  .men^who  wene  not  skilled  in  technical  Ian* 
gaage,  and  that  it  ^  refers  to,  and  is  bottomed  upon,  the 
bonds  sof  submission,  which  had  declared  the  agreement  of 
the  partieS'to  be,  that  the  then  existing  suit  should  be  no 
farther 'proseduted  I  that  the  parties,  by  their  proofii  and 
allegation^  must  have  furnished  the  arbitrators  with  a  full 
lUacossioQ  abdr.  knowledge  lOf  the  merits  of  their  eontro- 
t^nfy^^ka^  thff  law  teqnirea:  awards  to  be  liberally  and  fa- 
voraUfyi-expoundecl;  aoitbat  they  may  answer  the  pur 
(fovwhiDbitberjr'wens:  intended f  and  under  these  con 
wotcanBOt  doubtof  the  intent  of  these  wor<ls 
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^*  that  the  said  suit  shall  be  no  further  prosecuted." 
[*817]     It  was  as  *if  they  had  said,  the  defendant  shall  be 

no  further  prosecuted  upon  the  charge ;  for  why 
saj  the  existing  suit  should  be  no  further  prosecuted,  if  no 
more  was  meant  than  what  the  parties  had  already  agreed 
to  do?  why  say  that  the  suit  shall  not  be  further  prose- 
cuted, and  the  plaintiff  may  pay  the  costs,  if  a  new  suit 
may  be  immediately  brought?  There  was  no  possible  use 
in  such  an  award.  It  would  not  answer  the  terms  or  in 
tent  of  the  submission.  Such  a  literal  interpretation  hf«s 
no  reason  to  support  it.  It  would  not  be  liberal  or  favor- 
able. It  would  not  be  judging  the  award  by  a  common 
intent,  nor  rendering  it  consistent  with  probable  presump* 
tion.  It  would  be  contrary  to  the  modern  established 
rules  of  interpretation,  and  is,  consequently,  to  be  re- 
jected. 

It  has  indeed  been  held  that  an  award,  declaring  that  a 
party  should  be  nonsuited  in  an  action  he  had  brought  against 
the  other,  was  not  good,  because  it  was  not  putting  a  final 
end  to  the  controversy,  as  a  nonsuit  was  no  bar  to  a  new 
action.  Kyd,  140,  141,  6  Mod.  282.  Upon  this  case,  it  has 
been  observed,  that  had  this  been  a  new  point,  and  res 
Integra^  it  might  have  been  said,  in  analogy  to  the  construo- 
tion  put  on  other  cases,  that  he  who  suffered  a  nonsuit,  but 
afterwards  brought  another  action,  nominally  performed  the 
award,  but  in  substance  was  guilty  of  a  breach.  The  word 
nonsuit  has,  however,  become  so  peculiarly  appropriated 
to  express  one  particular  idea,  that  its  meaning  cannot  be 
extended.  But  if  an  award  be,  that  an  action  be  discontintied^ 
this  is  held  to  be  good  and  final,  although  a  discontinuance 
does  not,  in  a  technical  sense,  bind  a  party  from  bringing 
a  new  suit.  Kyd,  141,  142.  This  is  a  case  strongly  bear- 
ing upon  the  present ;  for  awarding  that  a  suit  shall  be  no 
further  prosecuted,  is  equivalent,  at  least,  in  strength  and 
efficacy,  to  saying  that  such  suit  shall  be  discontinued. 

So,  an  award  that  a  suit  in  chancery  between  the  parties 
should  be  dismissed,  was  good  and  final ;  for  it  most  be 
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anderetood  that  it  shall  be  dismissed  and  cease  forever ; 
that  iS)  a  substantial  dismission  and  cesser,  and  not  the 
shadow  of  one.  Knight  v.  Burton,  6  Mod.  232 ;  1  Salk.  75, 
S.C. 

*So  an  award  that  all  suits  between  the  parties  shall  [*S18] 
eease  is  good ;  for  the  meaning  is  not  that  the  party 
should  give  over  and  begin  again,  but  that  the  suit  «hould 
cease  absolutely  forever,  so  that  the  right  itself  is  gone  with 
the  remedy.  The  same  construction  was  given  to  these 
words  in  an  award,  that  all  suits  which  are  prosecuted  by  the 
plaintiff  against  the  defendant,  shall  cease.  Squire  v.  Ore* 
veO,  6  Mod.  84 ;  1  Salk.  74 ;  2  Lord  Raym.  691 ;  Stangford 
V.  Oreen^  2  Mod.  228 ;  see  also  Gro.  Jac.  525. 
[  The  only  authority  I  have  met  with,  which  holds  up  a 

!  contrary  interpretation,  is  that  of  Tipping  v.  Smithy  Stra 

I  1024.     There  it  was  held,  that  an  award  that  all  mannei 

\  of  proceedings  if  any,  depending  at  law,  should  be  no  fur- 

ther prosecuted,  was  not  good,  because  not  final.     This  is 
a  very  short  and  imperfectly  reported  case,  and  it  is  against 
I  the  general  current  of  authorities  I  have  alluded  to.    Con- 

iridering,  therefore,  the  benignity  with  which  awards  are  of 
late  expounded,  and  the  sense  and  justice  of  the  one  con- 
struction, in  preference  to  the  other,  I  cannot  permit  it  to 
'  have  any  influence  upon  the  other  decisions.     The  cases 

appear  to  me,  therefore,  to  be  in  coincidence  with  the  reason 
of  the  thing,  and  to  require  the  interpretation  I  have  given 
to  the  award  :  that,  according  to  a  common  intent,  the  de- 
sign and  operation  of  it  is  a  final  cesser  of  the  controversy 
submitted.  There  is  no  ground  for  a  distinction,  that  an 
award  which  shall  say  a  suit  shall  be  discontinued^  or  dis- 
missed,  or  shall  cease,  is  good,  and  an  award  which  shall  say 
a  suit  shall  not  he  further  prosecuted,  is  not  good.  The  force 
and  effect  of  the  expressions  are  the  same. 

But  it  was  objected  at  the  argument,  that  the  award  was 
not  of  the  matter  submitted.  This,  however,  id  a  mistake. 
Both  the  bond  and  award  state,  that  a  suit  had  been  insti* 
tated  for  burning  the  .barn,  and  the  bond  states,  that  £>/ 
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putting  au  end  to  all  questions  and  controversies  concerning 
that  charge,  the  submission  was  made.  Putting  an  end 
finally  to  the  suit  concerning  the  barn,  was  putting  an  end 
to  the  controversy.  The  award  was,  therefore,  ad  I  under- 
stand it,  strictly  concerning  the  premises.  In  one  of  tbtf 
cases  already  referred  to,  the  parties  submitted  aU  oonJbro 

vernes  between  them  to  arbitrators,  and  the  award 
[*819]    ^was,  that  all  suits  which  were  prosecuted  by  the 

one  party  against  the  other,  should  cease,  and  it 
was  held  good.    2  Mod.  228. 

It  may  not  be  unnecessary  to  notice  another  rule  appli* 
cable  to  awards,  which  is,  that  they  must  be  mutucUj  or  not 
give  an  advantage  to  one  party,  without  an  equivalent  to 
the  other.  Kyd,  148.  But  this  mutuality  is  nothing  more 
Ihan  that  the  thing  awarded  to  be  done,  should  be  a  final 
discharge  of  aJI  future  claim  by  the  party  in  whose  favor 
the  award  is  made  against  the  other,  ^  the  causes  submitted^ 
or,  in  other  words,  that  it  shall  be  final.  Thus  in  Baspoys 
Case^  (8  Co.  97,  b.)  the  submission  was  general,  of  all  mat 
ters  and  demands ;  and  the  award  was,  that  one  party  should 
pay  to  the, other  a  certain  sum  in  consideration  of  a  debt 
long  due,  and  for  his  costs,  and  said  no  more.  The  award 
was  held  good  ;  for  the  one  party  received  the  money,  and 
the  other  was  discharged  from  the  debt,  which  was  a  suili* 
cient  reciprocity.  Com.  Bep.  828.  So  where  a  certain 
alleged  trespass  was  submitted  to  arbitrators,  to  arbitrate 
concerning  the  said  trespass,  and  divers  suite  concerning 
the  same  pending  between  the  parties,  and  the  award  was, 
that,  the  defendante  should  pay  a  certain  sum  and  certain 
costs  in. and  about  the  suit  arising;  it  was  objected,  that 
the  award  was  on  one  side  only,  for  it  directed  nothing  as 
to  the  other  party,  there  being  no  rdeases  awarded,  nor 
words  of  satisfaction  used :  but  the  award  wds,  upon  de^ 
nyirrer,  iield  good,  and,  therefore,  it  may  now  be  safely 
laid  down  is  the  words  of  Mr.  Kyd,  (p.  168)  that  aii  award 
need  not  contain  any  equivalent  terms ;  for  a  discharge  to 
the  other  party  must  necessarily  be  presumed  from  the  pay* 
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ment  of  the  sum,  or  the  performance  of  the  act.[l]  As  I 
hold  the  award  to  be  good,  it  goes  to  the  deter minatioQ  of 
this  case,  and  it  will  be  unnecessary  for  me  to  consider  the 
other  point  that  was  raised  at  the  argument  I  accordingly 
conclude,  that  the  evidence  offered  ought  to  have  been 
received,  and  considered  as  a  full  and  effectual  bar  to  the 
present  .suit,  and  that  the  verdict  ought  to  be  set  aside  for 
misdirection,  and  a  new  trial  awarded,  with  costs  to  abide 
the  event 

Lewis,  Ch,  J.    This  is  substantially  an  action  by  the 
plaintiff  against  the  defendants  for  consuming,  by 
fire,  his  *bam,  together  with  its  contents.  [^320] 

The  defendants  pleaded  the  general  iseue.  and 
gave  notice  that  on  the  trial  they  would  give  in  evidence^ 
in  iheir  discharge,  an  arbitrament  and  award  on  the  subject 
matter  of  the  suit 

On  the  trial,  the.  judge  not  supposing  the  evidence  suffi- 
cient to  bar  the  plaintiff's  action,  so  directed  the  jury,  and 
tbey  found  a  verdict  for  him. 

To  avoid  the  effect  of  this  verdict,'  two  motions  are  now 
before  the  court  The  one  for  a  new  trial,  the  other  in  ar- 
rest of  judgment 

In  support  of  the  first  it  is  contended,  that  the  award  was 
conclusive  between  the  parties^  and  that  the  jury  ought  to 
have  been  so  instructed. 

The  bond  of  submission  states,  that  the  plaintiff  had  com- 
menced a  suit  in  trespass  against  the  said  Mathew  Delavan, 
Samuel,  his  son,  (who  appears  to  be  an  infant,)  and  Han- 
nah, the  wife  of  the  said  Mathew,  for  breaking  and  entering 
his  elose,  burning  his  barn,  Jcc. ;.  that  the  parties,  viz.  the 
plaintiff  and  Mathew,  had  mutually  agreed  to  discontinue 
the  sadd  suit,  and  to  sabmit  a.11  questions,  disputes  and  con- 
troversies, touchiag  the  destruction  of  the  said  barn 
^and  the  •contents  thereofy  and  the  daniages  the    [*821] 

(41  Weee^Y.EUu,  3  Gai  &.  SSS;  Byent^,  Tern  Zkuten,  6  Wend.  26SL 
YOL.  I.  51 
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aaid  Ebenezer  had  sustained,  to  the  judgment  and  award 
of  three  arbitrators. 

These  arbitrators,  in  their  award,  after  reciting  the  pend« 
ence  of  the  said  suit^  and  the  submiflsion  of  the  parties  for 
putting  an  end  thereto,  award  that  "  that  tlte  said  suit  sltaU 
be  no  further  prasecutod^  and  that  the  plaintiff  shall  pay  the 
defendant  Mathew  14  dollars  and  68  cents,  in  full  for  costs 
and  expenses." 

Awards  are,  at  the  present  day,  construed  with  much 
greater  liberality  than  formerly ;  and  from  a  current  of 
authorities,  it  appeiirs  to  be  now  held,  that  an  award  that  a 
suit  shaU  cease^  or  be  no  Jurther  prosecuted^  not  only  arrests 
such  suit,  but  also  takes  away  the  right  of  action  on  which 
such  suit  was  founded.  1  Salk.  74,  76,  Raym.  961 ;  6  Mod. 
88. 

But  though  this  be  the  e£bct,  it  is  necessary  that  such 
award  have  the  essentials  to  a  good  one.  It  must,  in  some 
cases,  be  mutual ;  in  every  case  certain  and  final  between 
the  parties.  It  muat  be  also  on  the  matter  submitted.  The 
award  before  us  appears  to  me  to  want  many  of  these  es- 
sentials. It  is  one  in  which  mutuality  is  essential,  and  hath 
not  been  regarded.  It  is  not  final,  nor  on  the  matter  sub- 
mitted. Nothing  is  awarded  to  be  performed  on  the  part 
of  Mathew  Delavan.  Not  even  to  give  a  receipt  in  full  on 
payment  of  the  14  dollars  and  68  cents.  Nor  are  his  hands, 
nor  those  of  his  son,  tied  up  from  bringing  a  suit  or  suits 
against  Purdy,  for  any  injury  sustained  by  the  charge  made 
against  them,  or  for  the  suit  brought  against  them  beyond 
josts  and  actual  expenses.  The  then  pending  suit  was  no 
part  of  the  submission.  It  is  expressly  stated  in  the  bond 
that  that  was,  by  previous  agreement  between  the  partiea, 
to  be  discontinued. 

I  therefore  think  the  direction  to  the  jury  was  right,  and 
that  the  motion  for  a  new  trial  must  be  denied. 

In  support  of  the  motion  in  arrest  of  judgment,  two 
positions  are  advanced. 

L  Thnt  the  finding  of  the  jury  is  repugnant  and  oontnir 
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dictorj.    Thi«  was  also  made  a  ground  on  which  the  mo- 
tion for  a  new  trial  was  founded. 

%.  Th^  tl^  plaintifTh^  misconceived  his  action^  [*322] 
and,  perhaps,  blended  actions  of  different  species. 

If  all  the  counts  in  a  declaration  are  to  be  considered  as 
constituent  parts  of  one  cause  of  action,  there  would  be 
some  foundation  for  the  first  position ;  though,  even  in  that 
case,  I  should  doubt  its  vitiating  the  verdict  For  the 
meanif.  of  the  jury  is,  that  the  defendants  did  cause  the 
bam  to  «  ^  burnt  by  conspiracy,  but  did  not  do  it  with  their 
own  hands;  and  it  is  not  to  be  expected  of  them  that  they 
shall  be  acquainted  with  principles  or  maxims  of  law.  But 
a  conclusive  answer  is,  that  the  counts  of  a  declaration  are 
wholly  unconnected,  each  being  considered  as  a  distinct 
declaration,  and  if  a  jury  give  a  verdict  on  a  single  count, 
where  there  are  several,  without  noticing  the  others,  it  will 
be  good,  provided  they  find  all  that  is  in  issue  on  that  count 

The  only  remaining  questions  are,  whether  the  plaintiff 
has  misconceived  his  action,  or  has  blended  distinct  species 
of  actions. 

On  the  argument^  the  counsel  for  the  plaintiff  were  un- 
willing to  say  whether  they  considered  their  suit  in  tres- 
pass or  in  case.  The  last  count  is  in  trespass  beyond 
doubt;  and  I  think  there  is  not  much  doubt  that  the  other 
six  are  equally  so,  and  that  the  conspiracy  is  mere  matter 
of  inducement^  or  perhaps  surplusage.  They  have  two  of 
the  characteristics  of  trespass.  The  charges  are  direct  with- 
out reciiat,  and  the  injury  complained  of  is  stated  with  a  con- 
tra paeem.  It  only  remains,  then  to  inquire  whether  this 
action  will  lie,  or  whetlier  case  is  the  appropriate  remedy. 
Where  the  action  is  founded  on  tort,  the  boundary  between 
case  and  tirespass  is  fuintly  delineated,  and  not  easily  dis- 
cerned. The  most  marked  distinction  is,  where  the  injury 
is  immediaiey  and  where  it  is  consequmtiaL  There  are  also 
others,  (which  will  not,  however,  apply  to  all  cases,)  as 
where  it  is  accompanied  with  force,  and  where  it  is  not ; 
where  it  is  done  on  the  immediate  possession  of  the  plain* 
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tifl^^aod  where  done  elsewhere,  though  it  damage  such  pos*. 

session.  Iq  the  case  before  U8,  the  injury,  if  anji 
[^32S]    was  accompanied  with  for^     *It  was  done  on  the 

possession  of  the  plain tifl^  and  must  have  been  ac- 
companied with  an  unlawful  entry.  Ii  was  immediate; 
for  whether  done  by  the  defendants,  or  by  their  procure* 
ment^  they  are  equally  principals^  and  the  maxim  of  gpd 
iacUper  aUurn^  facU per  se,  will  apply  to  them.  Nor  will  it^ 
in  my  opinion,  .vary  the  case,  though  the  ccmspiraa/^  and 
not  the  burning^  should  be^  considered  the  gist  of  the  action, 
For,  in  that  case  the  burning  must  be  considered  as  intro- 
duoed  und^r  Skper  quod^  which  the  form  of  each  of  the  six 
counts  will  warrant. 

.  I  have  not  been  able  to  meet  with  any  authority  which 
determines  that  trespass  will  not  lie  for  a  conspiracy  to 
commit  a  trespass,  where  an  actual  trespass  is  the  conse- 
quence. It  differs  materially  from  the  case  of  a  conspiracy 
to  cause  a  person  to.  be  indicted  or  arrested ;  for  there  the 
intervention. of  an  intermediate. agent,  who  cannot  be  imr 
plicated  in  the  guilt,  is  essential  to  the  injury.  Here  the 
intermedii^te  agent,  if  any  ia  restored  to,  is  the  mere  instru- 
ment in  the  hand  of  the  principal,  and  the  injury  is  em* 
phatically  his  own. 

-  But  what  puts  tl^is,. question  at  rest,  in  my  opinion,  i^, 
that  after  verdict  the  court  never  will,  in  a  case  where  the 
line  is  so  nicely  drawn,  inquire  whether  the  &cta  will  war- 
rant trespass  or  case.  Such  was  the  decision  in  Slater  v. 
Baker  and  Stapkton^  2.  Wils.  859,  recognized  in  SoM  Vy 
Shqpperd^  2  BL  Bep.  897,  by  Blackstone,  J.  who,  while  he 
difiEered-in  opinion. from  his  brethren,  declared,  that  after 
verdict^  the  court  will  not  look  with  eagle  eyes  to  spy  oul 
a  variance, 

.  I  am,  therefi>re,  pf  opinion,  the  plaintiff  ought  to  have 
judgment  according  to  his  verdict 

New  trial. giiuU«4»(9) 

...M>8eeiAmp^T.  4kdn.  %  GaioM*  Rap.  aSO,  aad  nolei^ 
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•  1 

R.  Lju:  c^Turf  Clasok,  aod  .Clason  o^fn^t  R  aad  J. 

Ltlk.  , 

If  eroflB  vnits  be  rehired  to  t6e  same  referees,  and  they  make  up  their  report 
-  in  eaofti^  under  the  idea  ttiatone  ehali  be  a  Mt-Oftte  the  otlieft  -the  court 
wiU  aet-  eoide  4ioth»  if  Ihe  euii*  bet-for  demanda  wUelkfaooOt  legaBj  be 
aet  o£;  An  agent's  agreement  tu  give  pact  of  the.proflte  arising  finom 
merchandise  intrusted  to  him,  in  orubr  to  sell  under  Jthe  oontroot  of  another 
person,  is  obligatory  on  his  prindpaL 

These  were  cross  suits,  broiigbt  'undei^  the  following  cir- 
eamstances-: 

On  the  'first  of  September,  1798,  Robert  Lyle  engaged 
witbClaao^  to  go  to  Baropeas  his  agent,  and  transact  his 
business  at  a  salary  of  16021  per  annum,  New  York 
•curtency,  besides  His  expeiises.  '  In  consequence  [*824] 
of  this  atrr^ilgment^  Bobert  Lyle  embarked  on 
board  a  vessel  of  Clason's  called  the  Hare,  destined  to 
Hamburgh^  with  a  cargo,  of  sugar  and  coffee.  In  an  ac- 
oodnt  mfl(de  out  by  Robert  Lyle  against  Clason,  he  charges 
bis  salary  for  six  months,  at  42/.  Zs.  4c2.  ending  in  March, 
1794." 'N6  evidence  appeared  that  ClasoVi,  either  then,  or 
at  any  after  time,  discharged  Lyle  from  his  service ;  and  in 
an  aooouht  rendered  by  him  to 'Robert  Lyle;  he  gives  Lyle 
credit  ibr  one  year's  salary,  at  the  above  rate. 

In  Miirch,  1794,  at  which  time  John  Lyle  was  employ^ 
ed  in  the  l6an  office  of  the  tTnited  States,  Robert  was  in 
Pari^  and  ^hile  there,  entered  into  a  contract  with  the 
Frericb  government^  ostensibly  in  his  own  name,  but  in 
fact  for  the  faou^  and  thVough  the  influence,  of  Delard,- 
l^wab  &  Co.  6f  Pdris,  for  the  delivery  of  from  ten  to  fifkeeii 
hundred'  tons  of  pot' and  pearl  ashes,  in  any  port  of  Franot^ 
at  63Z.  sterling  per  ton,  (payable  as  soon  as  delivered,)  t^o 
nftbs  \ii  bills' 6h  Haniburgh,  and  three  fifthd  in  touw  d^ors; 
with  a  license  of  exportation  for  the  specie. 
'  On  tlV^  nineteenth  of  the  same  m6nth,  RobeH  Lyle  wrote 
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to  Glason  an  account  of  the  contract,  urging  hiin  to  embark 
in  it^  and  enclosing  a  more  particular  letter  from  Swan, 
offering  Glason  an  interest  in  the  contract,  by  the  terms  of 
which  the  profits  were  to  be  thus  divided :  one  third  to  De- 
lard,  Swan  &  Co.  and  two  thirds  to  Clason,  giving  to  Lyie 
for  the  ttde  of  his  name,  a  fifth  of  the  whole ;  one  third  of 
which  was  to  be  paid  by  Delard,  Swan  &  Co.  the  remain- 
ing  two  thirds  by  dason.  Robert  Lyle,  in  his  letter,  cau- 
tions Cla&on  against  being  too  explicit  in  what  he  may 
write,  for  fear  of  capture,  and  adrtaes  him  to  let  the  Ian- 
guage  he  might  use  accord  with  the  appcamnce  the  bnai- 
ness  might  be  obliged  to  assume. 

In  conisequence  of  this  letter,  and  without  any  other  in 
formation  of  the  contract  than  what  the  letter  of  Robert 
Lyle  contained,  Clason,  in  July,  1794,  despatched  to  France, 
under  the  command  of  one  Gideon  Gardner,  a  vessel  named 

the  Joseph,  laden  with  pot  and  pearl  ashes,  giving 
[*825]     *to  Gurdner,  at  the  same  time,  the  following  letter 

of  instructions : 

New  York,  26th  July,  1794. 
Capt  Gideon  Oardner^ 

Dear  Sir, — ^You  will  please  to  take  charge  of  the  ship 
Joseph,  and  proceed  as  fast  as  possible  to  France.  I  shall 
not  confine  you  to  any  one  port^  but  by  all  means  endeavor 
to  get  into  any  port^  the  first  that  you  crn  inahe^  which,  if. 
you  are  fortunate  enough  in  arriving  safe,  you  will  imme- 
diately apply  to  one  of  our  American  coubuls  for  instruo- 
tions  respecting  the  customs  of  the  place,  and  there  make 
sale  of  your  cargo  to  the  best  advantage  for  my  acooun; ; 
perhaps  you  vnll  be  atk  to  make  a  sale  of  (he  whole  to  the  Rs" 
public  of  France,  at  a  good  profit,  by  taking  part  in  brandy ; 
which,  if  so,  and  the  brandy  should  appear  to  you  of  a  good 
quality,  and  at  such  a  price  as  you  might  judge  would  an- 
swer to  bring  here,  you  will  do  it;  if  not,  you  will  endeavof 
to  sell  for  cash,  and  if  times  should  appear  fiivorable  in 
England,  you  will  remit  the  greater  part  of  your  avails  to 
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Messrs.  Bird,  Savage  &  Bird,  merchanis,  in  London;  and  ii 
yoQ  don't  find  freight  from  France,  or  any  other  article 
that  will  answer,  jbn  may  run  to  any  port  in  England,  and 
either  load  there  with  salt,  or  get  freight,  whichsoever  you 
may  judge  will  be  most  to  my  interest.  However,  it  is  im- 
possible for  me  to  give  you  any  positive  instructions,  from 
the  precariousness  of  the  times;  much  will  depend  on  your 
good  judgment  on  your  arrival.  I  think  likely  you  may 
see  or  hear  firora  Bobert  Lyle,  if  so,  he  will  give  you  Yerj 
essential  assistance  in  your  negotiating  your  business  in 
that  country. 

I  am,  sir,  &a 
(Signed)  Isaac  Clasok. 

Grardner  set  sail  with  the  Joseph,  and,  on  the  4th  Sep* 
tember,  1794,  arrived  at  Cherbourg.  From  thence  he  ad- 
dressed himself  to  Delard,  Swan  &  Co.  and  on  the  9th  of 
October,  1794^  wrote  them  thus : 

♦Cherbourg,  9th  October,  1794,     [*826] 
Messrs.  Delasd,  Swan  k  Co. 

Oendemeriy — ^I  received  yours  this  mornfng  of  the  15  th 
Vendemaire.  I  wrote  you  yesterday  and  enclosed  you  a 
receipt  from  the  garde  magazin  for  my  cargo.  The  cost  of 
my  cargo  I  sent  you  in  my  letter  yours  now  mentions  of 
receiving ;  but  agreeable  to  your  request,  you  have  it  here 
enclosed.  The  pot  and  pearl  ashes,  as  per  invoice,  cost 
12,012i  88.  £12,012  8  0 

One  barrel  ashos  delivered  more  than  the 
invoice,  which  I  received  as  a  barrel  of  bee^ 
avorage  850  wt  at  46*.  8  1 


New  York  currency,  £12,020  4  0 
Charged  here — ^paid  charterage,  1,000 

do.  weighing,  25 

1,025 

I  know  of  no  other  charges  here ;  if  any  to  be  paid  to  the 
commission  of  commerce,  you  will  please  to  charge  them 


-•*v    ^  '-t 
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in  the  account  If  you  recollect,  you  took  off  the  fi:x>tsof  the 
invoice,  when  I  was  at  Paris,  on  the  letter  I  left  with  you. 
The  letter  I  wrote  you  about  my  owner  you  mention  of 
having  found  it,  and  say  it  was  eoelesedin  yours  I  received 
this  morning,  but  I  expect  you  omitted  it,  as  it  has  not  oome 
to  hand.  Please  to  forward  it  as  soon  as  possible,  as  it  may 
make  some  alteration  in  my  affiiirs,  >  You  mention  of  the 
uncertainty  of  receiving  cash  or  bills  for  any  article  fiom 
America.  I  would  thank  you,  in  your  last  to  me,  to  men* 
tion  whether  WE  may  place  full  confidence  in  their  paying* 
me  in  good  bills,  or  cash,  agreeable  to  the  oontragt 

FOR  THE  QUANTITY  OF  ASHES  SPECIFIED,  AS  THAT  WAS   MY 

PARTICULAR  ORDERS  FROM  Mr.  Glason.  You  have  once 
mentioned  it^  but  your  two  last  letters  leave  it  doubtful  in 
my  mind.  I  would  thank  you  to  acquaint  Mr.  Lyle  of  my 
proceedings  as  soon  as  the  bills  are  obtained.  I  am  only 
waiting  for  the  bills,  and  beg  you  to  make  all  despatch  in 
your  power,  and  am  yours. 

(Signed)  Gideon  Gardner. 

On  the  7th  of  December  following,  Gardner  addressed  a 
letter  to  Lyle  in  these  terms : 

Cherbourg,  1th  December,  1794. 

Dear  Sir:  I  received  yours  of  16th  November^.  I  ar* 
rived  here  4th  September,  and  proceeded  to  Paris  and  deUu* 
ered  the  cargo  ON  THE  CONTRACT  OF  68 ;  and  as  Mr.  C.  loas 
in  advance  for  the  whole,  I  arranged  ii  for  D.  S.  to  have  ontf- 
third,  agreeable  to  the  account  annexed.     THEY  ARE  TO  SETTLE 

WITH  YOU    FOR   ONE-THIRD  OF  WHAT  YOU   ARE  ENTITUSD 

TO,  AND  Mr.  C.  to  SETTLE  WITH  YOU  Two-THIRDB^  after  de- 
livering the  cargo,  and  the  receipt  presented  for  payment. 
There  was  a  suspension  of  all  payments  in  bills  or  money. 
I  returned  to  Paris,  and,  after  a  long  and  tedious  deteotioD, 
I  obtained  bills  on  Hamburgh,  tkougk^noi  at  the  rate  agreed 
for.  They  are  at  90  days,  and  the  exchange  185  livres  for 
100  marcs  banco;  which  bills  I  forwarded  by  post,  to  Lu^ 
bert  &  Dumas,  who,  I  understoodi  did  your  basifiess  therei 
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I  was  fearful  you  were  in  England  by  what  I  had  h^urd,  of 
I  would  have  sent  them  to  yon.  My  orders  to  them  were, 
to  negotiate  the  bills,  and  remit  the  money  to  B.|  S.  jk  B.^ 
London,  on  Mr.  C.'s  account,  except  there  should  be  an  ap« 
pearanee  of  war.  In  that  ease^they  are  to  consult  yon.'  (7 
1005  cautioned  by  Mr.  G.  in  reaped  to  tliat)  I  presented  a 
petition  for  demurrage,  &C.,  to  the  amount  of  2502.  sterling, 
which  has  passed,  two  or  three  offices,  which  I  wish  you  to 
press  hard  for.  I  sent  two  bills  by  different 'posts,  and 
wrote  you.  I  have  two-thirds  of  a  cargo  of  prize  salt  on 
freight;  about  40QI  sterL  freight  It  is  almost  half  on 
board,  and  am  taking  in  the  rest ;  shall  sail  in  a  few  days 
for  New  York,  and  expect  to  ret  am  as  fast  as  possible  wiih 
A«  refnainder  of  the  contmcL  Swan  is  gone  to  America.  Mr. 
C.  shipped  by  Captain  Si  Armour  about  two  hundred  tons; 
Major  Conolly  is  the  supercarga  They  have  sold  to  indivi- 
duals for  specie.  I  have  wrote  B.,  S.  &  B.  since  I  sent  the 
bill%  and  also  informed  them  of  this  other  cargo. 


To  the  coei  in  AiDerio% 

•8  per  invoice,  13,020    4    0 

Inmnnce,  6  per  cent         601    0    2 


^Account  of  my  cargo.  By  sales,  [*826  J 

I       a.  d. 

or  two  hundred  and  six- 
ty-one tons  and  286 
lb.  at  53  poandfl  per 
ton,  13,840    0    J 

The  amount  of  bills  I  re- 
mitted, is  M.  Baneo^     168  786  10 

To  this,  Delard  A  Co.  .added,  "  Ap- 
proved this  account;  the  assignats  to 
be  settled  at  ten,  and  Claaon  obliged 
to  satisfy  Lyle  for  two-thirds  of  his 
oomraission  or  gratification. 

(Signed)  D.  &  A  CaV 


13,840    0    0 
Fiper-money   expenses 
CD  t|ie  caifo  was  2, 1 96 
fiVTBS,  2-f  1-3. 

In  the  month  of  March,  1801,  Bobcrt  Lyle  arrived  »in 
New  York.  Clason  refusing  to  pay  the  twoihirds  of  the 
dfth  of  the  emoluments  arising,  from  the  oontiBCt  wiik  ths 

Vol.  L  62 


12,621 

4 

2 

Interest  on  da  firoin  1st 

Julj  to  I  St  December, 

at  6  p^  cent                   316 

10 

7 

My  fsommissioo,               1,000 

fteight,  1,200  sterling,     2, 133 

6 

8 

Hev- York  currency,  16,070 

1 

6 

Is,  sterting,     &,039 

.8 

4 

3,200  7  10 

1,600  3  10—4,800 

11 

8 
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French  Republic,  Robert,  in  April,  1801,  brought  the  p» 
sent  action  against  him,  shortly  after  which,  Clason  arrested 
Robert  and  John  Lyle  in  the  cross  suitj  for  a  very  consider 
able  sum  of  money. 

In  December,  1801,  both  causes  were,  by  order  of  court^ 
referred. 

On  the  10th  of  March  following,  the  attorney  for  Robert 
Lyle  submitted  the  following  proposition  to  the  attorney  of 
Clason. 

'*  As  the  suit  instituted  by  Mr.  Clason  against  Mr.  Lyle, 
does  not  include  any  claim  for  damages,  arising  from  the 
misconduct  of  the  latter,  and  more  particularly  for  damages 
like  those  claimed  on  the  business  of  the  Hare,  it  would  be 
proper  (lest  these  should  be  made  the  subject  of  a  future 
suit  on  the  part  of  Mr.  Gkaet),  on  the  ground  of  an  objec- 
tion to  the  report  on  the  part  of  Mr.  Lyle)  that  all  claims 
and  controversies  of  this  nature  be  included  in  the  submis- 
sion already  made,  which,  in  a  legal  point  of  view,  extends 
only  to  the  subject  matter  in  difference,  in  the  particulai 
suits  referred. 

(Signed)  "  Thos.  L.  Ogden,  for  Lyles.** 

[*829]  *To  this  the  attorney  of  Clason  subjoined:  the 
following  memorandum : 
"  It  is  understood  that  the  demands  for  damages  above 
mentioned,  and  all  claims  and  demands  on  both  sides, 
founded  on  contract,  express  or  implied,  are  submitted  " 
To  this  addition  the  attorneys  of  both  parties  added  their 
signatur&^,  and  the  consents  of  the  litigants  themselves  wera 
given  in  these  words:  '*  We  agree  to  the  above,  and  that 
all  the  accounts,  as  already  exhibited^  shall  be  reported  on  by 
the  referees  in  these  causes. 

(Signed)  "L  Clason, 

"RoBT.  Lyle.** 

On  the  80th'  December,  the  deposition  of  Gardner  was 
taken  in  behalf  of  Clason ;  in  which,  among  other  things^ 
Gardner  swore  that  his  letter  of  instructions  contained  the 
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mnkf  orders  he  had  from  Glason ;  that  Delard  &,  Co.  informed 
him  of  their  contract  with  the  French  government,  and  he 
contracted  with  them  ;  that  they  informed  him  the  contract 
was  in  Lyle's  name,  he  being  a  neuter;  that  they  informed 
him  Ljle  was  to  have  a  gratification  ;  but  what  it  was,  be^ 
Gardiner,  never  knew;  thinking,  and  being  fully  assured  in 
his  own  mind,  that  it  would  apply  to  the  benefit  of  Clason^ 
Lyle  being  his  salaried  agent,  which  consideration  in- 
duoed  him,  Ghtrdner,  to  consent  to  Clason's  being  aooount- 
able  to  Lyle  for  two-thirds  of  the  said  gratification,  which 
he  expected  would  be  paid  by  the  salary  at  which  Lyle  was 
letoiBed* 

On  the  22d  of  June,  the  referees  made  their  report  in 
both  causes,  and  in  each  reported  in  favor  of  the  defendants. 

On  the  20th  of  July,  the  report  in  the  cross  suit  by  Gla- 
■on,  iras,  on  mciliaaiamiii,  duly  confirmed.  Immediately 
after  which,  on  the  23d  of  the  same  month,  Bbbert  Lyle, 
in  order  to  set  aside  the  report  in  favor  of  Clason,  made  an 
affidavit,  which  stated,  that  the  suit  instituted  by  him  in 
April,  1801,  was  to  recover  money  had  and  received  by 
Clason  to  the  deponent's  use ;  that  it  was  referred,  and  at 
the  meeting  of  the  referees,  the  deponent,  as  the 
basis  of  his  claim,  did  prove,  and  make  ^appear,  [*8S0] 
&C.,  (mentioning  the  contract  and  circumstances, 
and  letters  detailed  in  the  beginning  of  the  case,)  that  the 
net  profits  on  the  sales  made  by  Gardner  under  the  contract, 
were  4,800/.  11^.  M.  sterling;  that  the  fifth,  to  which  the 
deponent  was  entitled,  in  pursuance  of  the  engagements 
made  with  him,  was  960/.  28.  4d  of  which,  by  an  original 
account  of  Delard,  Swan  k  Co.  produced  to  the  referees,  it 
was  proved  Delard,  Swan  k  Co.  had  paid  their  one-third, 
according  to  the  agreement  with  Gardner ;  but  no  payment 
was  shown,  or  pretended  to  have  been  made,  of  the  other 
two-thirds  of  the  fifth,  nor  was  there  before  the  referees  any 
set-off,  or  counter  claim,  established  against  fhe  defendant; 
that  the  deposition  of  Gardner  (before  shortly  stated)  was 
shown  to  the  referees,  and  Gardner  himself  personally  ex 
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amiried ;  that  he  then  testified  AeiMM,r]9ret;ibti8?y  to  his 
turfi  Jr(yin  Awkerica^  witb^the  said  ^caigo  in  the  ship  Josepli, 
inadt  acquaintod  vnA  the  exi$tafce!(^1he'said  canirael,  BY  THK* 
DBFBKDANT,  and  wUkthd  terms  orpriosiheniH  stipuiakd;  that 
he  did  not  coosider  faimaetf  boanddvf  the  instruotions  of . 
Ae  defendant^  to  deliver  his  carffo  under  As  contract;  nor  re^ 
stricted  from  doing  so,  but  al  liberty  to  aot  aooordhig  to  him 
discretion;  that  his  motives  for  inqnirifig  ^firom  Belard  is 
Go.  respecting  the  lelianoe  to«be  placed  on  punctual  paj^ 
ment,  and  also  for  alleging  this  to  bedfyna  atithe  desire  of 
the  defendant,  was  to  holdi  out  the  idea^of  ifutctredipmentB^ 
and  so  insure  the  payment  of  what  had  been  delivered,  but 
not  settled  for ;  that  it  was  made .  to '  appear  withcnit  any 
denial,  that  the  defendant  had  only  .reoeived  Ins  two-thirds 
of  the  profit  on  the  contraet  afereaaid;  that  the  leportihad, 
notwithstanding,  been  made  in  iavor  of  tke  plaintifl^  under 
an  idea  that  Gardner  had  no  authority  to  .bind  Claaon  to 
the  payment  of  anything  to  the  deponent;  and  thatOlaacMa 
had  altered  the  deposition  of  GhirdDer,  aftev  it  wasmadei^ 
and  before  presented  to  the  referees,  without  oomnranicating 
the  alteration  to  them.  On  the  6th  of  October,  1802,  01a-< 
son  made  an  affidavit  to  vacate  l^e  reports  in  favor  of  the 

Lyles,  in  which  he  set  forth  the  instituting  thetwo 
[*831]     suits,  their  being  referred;  the  reports  *made  in 

favor  of  the  respective  defendants^  and  that  they 
were  duly  filed,  on  the  first  day  of  July  term .  last  past,  aa 
that  judgment,  would,  according  to  the  usual  eouree  of  tfa# 
court,  be  absolute  the  then  term ;  that  the  reports,  aoaorck 
ing  to  his  information  and  belief  were  drawn  up  by  agrees 
ment  between  the  counsel  in  both  suits,  tkat  each  'shonhi 
draw  the  report  in  favor  of  his  own  oKent ;  that  the  depo* 
nent's  attorney  was,  on  the  23d  of  July  last,  sorved  wilh  a 
copy  of  an  affidavit,  accompanied  with  a  notice  of  movinif 
upon  it  to  set  aside  the  report  in  favor,  of  the  deponent^ 
'.hat  the  matters  contained  in  the  affidavit  went  to  the  merite 
of  the  ca»e,  respecting  which,  onaocountof  sioknessjntho 
deponent's  fauiily,  and  absence  fiKun  New  York^  the  depob 
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nent  oould  not  make  Any  explanatioiia  to  his  counsel ;  thai 
he  aoquieaoed  in  the  report  against  hiinself,  from  a  con  vie 
tion  that  nothing  cooM  be*  obtained  from  Lyle,  and,  there 
tore,  no  report  ooald  operate  more  favorably  to  the  interesi 
»f;  the  defendant;.-  tiiat  the<kaown  inability  of  Lyle  to  pay, 
was  one  reason,  why  the  referees  were  less  particular  in  ex* 
amining  the  deponent^soiaims  against  him,  than  they  other* 
wise  would  have. been,  deeming  it  unimportant;  that  the 
two  rqporta  were  made,,  and  intended  by  the  referees,. as  eel- 
cffa  &e  one  againet  Ae  others  and  to  this  end,  they  instructed 
oounsel  to.  prepare  them  aocordingly ;  that  among  other 
diaigea  against  Lyle,  the  deponent  gave  io  evidence  an  ac« 
eoant  rendered  by  Lyle,.in  whieh  he  acknowledged  having 
in'  his  hands  a  balance  of  244,246  livres  in  assignats, 
amounting,  at  the  then  rate  of  exchange,  to  4,477  dollars, 
and  that  assignats  were  then  never  kept  on  hand,  but  al* 
ways  converted  into  property,  to  avoid  depreciation;  that 
stnee  the  acoount  so  rendered,  the  deponent  never  had  any 
fiirther  pioney  or  zneircantile  transactions  with  the  Lyles, 
and 'that  Lyle  neither  accounted  for,  nor  made  any  set-off 
agunst^  thct  said  assignats,  but  the  same  were  totally  unac- 
eounlod;fbr;  that  the*  deponent,  as  soon  as  the  sickness  of 
hia&mily  permitted,;  consulted. .respecting  measures  to  be 
taken  about  opposing  the  motion,  to  set  aside  the  report  in 
Lyli^a  £ivor^  but  thene  was  not  time  enough  left  in  the  term 
tOi  do  it^  tiiat  but  for  the  api^ieation  of  Lyle  to  set 
aside  the*report  in  favor  of  the  defendant,  he.  [*8S2] 
diJDuld  not  havo  applied  to  set  aside  that  in  favor 
ef>Lyle^  foor  ihe  iDsol^cency^of  Lyle  made  it  of  no  conse- 
quence. 

'  The  QOtieoof  nretiouiwith  which  this  affidavit  was  ac* 
OMppaoiad^  was  nepeated  on  the  7th  of  January,  1803. 

n{E,o  iaf)|H>ie  this  Bi^rt  LyU  made,  on.  the  14th  of  Janu- 
ak*^  18d8,(;aQ  affiditvit^  ^stating^  that  he/ and  his  brotber 
IfAa^r  the;oi^esvdefendaA|;^.<  acted,  in  the  year  1795,  as 
agents  lar(Glasoii,ria  wbiob?eapacity 'they  had^reoeived  va- 
limis  large  saios  ofr^mciiieyv  tha  whole  of  which  had  been 
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faithfully  accounted  for;  that  the  suit  against  Clason  waa 
for  money  due  individually  to  the  defendant,  on  another 
concern,  and  for  damages  for  libellous  letters  and  slanders 
published  against  him  by  Clason ;  that  he  and  his  brother 
were  arrested,  as  before  mentioned,  and  the  two  causes  re* 
ferred ;  that  in  the  suit  against  the  deponent  and  his  bro- 
ther, (the  declaration  on  which  was  for  goods  sold  with  the 
usual  money  counts  only,)  Clason  produced  an  account^ 
with  charges  against  the  deponent  and  his  brother,  for 
breach  of  orders  and  neglect  of  duty,  to  a  very  large 
amount ;  that  on  asking  for  some  evidence,  by  which  it 
might  appear  those  charges  were  included  in  the  submis- 
sion, the  agreement  of  the  10th  March,  1802,  was  produced ; 
that  the  same  was  intended  merely  to  extend  the  powers 
of  the  referees  to  claims  of  the  nature  of  those  mentioned 
in,  and  warranted  by,  the  declarations  to  which  the  depo* 
nent  had  confined  himself;  that  his  and  his  brother's  faith- 
ful agency,  and  due  accounting  for  all  sums  of  money, 
were  fully  proved;  that  in  the  cross  suit  against  the  depo- 
nent and  his  brother,  the  referees  made  their  report  on  a 
conviction  nothing  was  due  to  Clason,  and  not  from  any 
regard  to  the  deponent's  insolvency  or  circumstances,  as 
he  was,  by  the  referees  themselves,  personally  informed; 
that  the  deponent  proved,  to  the  satisfaction  of  the  referee^ 
that  the  value  of  the  assignats  mentioned  in  Claaon's  affi- 
davit, was  at  the  time  he  specified,  only  2782.  2$.  9d,  and 
tiot  4,477  dollars ;  that  they  were  not  then  usually  converted 
into  property,  but  held  by  many  persons  in  hopes  of  theii 

rising,  and  that  the  said  assignats  were  not  onlj 
[*333]     not  made  use  of  by  the  *deponent,  or  kept  in  his 

hands,  BUT  had,  from  the  time  of  their  first 

RECEPTION,  BEEN  PAID  OVER  BY  HIM  TO  THE  CORRESPOND' 

ENT8  OF  Clason^  Lvlberty  Freres  A  Fib^  OF  Borckaiix^  BY 

WHOM  THEY  WERE  CONVERTED  INTO  SPECIE^  FOR  THE   USE 

OF  Clason,  and  accounted  for  with  Gardner,  when 
ACTING  AS  Clason's  aqent  ;  that  so  far  from  the  acquies- 
cence of  Clason  in  the  report  against  him,  for  the  reasons 
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he  had  assigned,  he  bad,  after  it  was  made,  purchased  pro- 
tested bills,  on  which  the  deponent's  name  was  as  an  en- 
dorser,  and  had  commenced  suits  against  the  deponent 
upon  them,  in  order,  as  he  believed,  to  create  a  set-off 
against  the  verdict  the  deponent  might  ultimately  obtain. 
After  some  struggle  by  Hamilton,  on  the  part  of  Lyle, 
to  discriminate  the  two  suits,  the  court  was  pleased  to  or- 
der the  arguments  to  set  aside  the  several  reports  to  come 
on  together. 

ffamiltan,  for  Lyle,  after  stating  the  circumstances,  and 
commenting  on  them,  and  the  affidavits  of  Clason  and 
Gardner,  observed  that  it  was  very  singular  Gardner,  without 
any  knowledge  of  the  contract  of  Delard,  Swan  k  Co.,  with 
the  French  Republic,  or  of  Lyle's  intent,  should  deliver  ex- 
actly under  that  contract,  and  write  a  letter  acknowledging 
the  very  interest  Lyle  claimed  under  it,  and  that  Clason 
should  pay  him  what  he  was  thus  entitled  to.  Gardner,  with- 
out knowing  the  contract,  goes  further ;  he  asks  Delard  &  Co. 
if  the  French  government  will  be  punctual  in  paying,  and 
Ai$f  he  adds,  Clason  desired  him  to  inquire  about.  Clason, 
too,  ratifies  the  engagement  of  Delard  k  Co.,  and  Gardner, 
with  Lyle,  by  adjusting  the  accoutit  with  Delard  k  Co.  and 
receiving  under  that  account  the  two  thirds,  by  the  very 
express  terms  of  it,  charged  with  the  payment  of  the  two 
thirds  of  Lyle's  fifth.  To  argue  on  the  assertions  of  Gard- 
ner would  be  really  superfluous.  The  referees  must  have 
thought  Gardner  had  no  right  to  bind  Clason.  This  idea 
.«  clearly  repugnant  to  every  principle  of  law.  He  that  in- 
trusts another  with  general  powers,  must  abide  the  result 
of  his  agent's  conduct.  Therefore,  though  the  re- 
port *in  favor  of  Lyle  may,  and  ought  to  stand,  [*884] 
that  in  favor  of  Clason  ought  to  be  set  aside. 

Hopkins  and  Troup,  contra.  In  making  the  reports  in 
these  causes,  the  referees  were  actuated  by  a  wish  to  make 
the  parties  even,  and  leave  them  just  as  they  were  found. 
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For  this  purpose,  the  report  in  our  cause  was  intendtd  as  a 
set-off  to  the  other,  and  to  effect  this  object,  counsel  were 
desired  to  frame  the  reports  in  such  a  manner  as  might  best 
obtain  the  desired  end.  The  various  facts  appear  in  the  a^ 
fidavits  before  the  court;  but  it  is  material  to  state,  that  the 
party  who  first  made  the  application  to  disturb  these  re- 
ports, has  not  presented  any.  original  agreement  on  which 
his  suit  is  founded.  Delard,  Swan  &  Co.,  made  a  contract 
with  the  French  government,  for  a  certain  quantity  of  pot 
and  pearl  ashes :  as  these  articles  enter  into  the  ctjmposi- 
tion  of  gunpowder,  it  was  necessary  to  have  a  neutral  name 
in  the  business.  It  is  difficult  to  say  what  ought  to  be  the 
true  relative  compensation  for  the  protection  a  neutral 
character  would  afford  ;^  but  it  is  to  be  observed,  that  De* 
lard  &  Co.  were  the  real  contractors ;  Lyle  a  mere  nominia 
umbra :  for  this,  however,  he  says  he  is  to  have  one  full 
dfth,  one  third  of  it  to  be  paid  by  Delard,  Swan  &  Co.,  the 
other  two  thirds  by  Clason.  These  terms,  it  is  alleged, 
were  stipulated  by  a  formal  contract,  yet  this  oontracty 
which  Lyle  must  have  had,  is  never  produced;  on  the  con- 
trary,  instead  of  relying  upon  it,  he  rests  on  a  letter  re* 
ceived  from  Gardner.  In  addition  to  the  inference  to  be 
drawn  from  this  fact,  it  appears  that  at  the  very  time  when 
this  pretended  contract  was  made,  Lyle  was  in  Europe,  un- 
der an  annual  allowance  from  Clason,  and  actually  his  sola- 
ried  agent,  receiving  wages  for  every  service  performed.  A 
doubt  has  been  entertained,  how  far  the  court  can,  under 
the  existing  circumstances,  with  propriety  set  aside  the  re* 
port  in  fiivor  of  Clason;  but,  surely,  whenever  they  clearly 
perceive  that  the  referees  have  proceeded  on  a  mistake,  either 
of  law  or.  fact,  this  tribunal  will  always  interfere.  If  the 
court  will  set  aside  an  award,  they  will,  on  the  same  prin- 
ciples, vacate  a  report:,  and  whatever  argument 
[*835]  will  *induce  them  to  do  it  in  one  of  the  now  causes^ 
will  have  equal  force  in  the  other ;  for  if  the  refe- 
rees have  been  mistaken  in  their  endeavors  to  create  mu- 
tual'Set-ofib,.  both  reports  will  be  set  aside.;  or,  on  the  ethei 
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hand,  if  they  have  acted  pi-operly,  both  will  be  confirmed  ^ 
for  the  toQTt  will  not,  unnecessarily,  do  away  what  the  re- 
ferees have  'done.  In  making  their  determination,  they 
considered  that  the  power  to  sell,  and  the  power  to  give 
away  profits^  were  two  things :  to  this  latter,  it  cannot  be 
contended  that  the  authority  of  an  agent  or  a  factor  can  ex* 
tend.  There  is  no  question  about  an  agent's  right  over  the 
property  passed  to  him,  but  be  cannot  enter  into  collateral 
engagements:  he  may  sell  and  warrant  a  title ;  but  not 
give  away  the  property.  If  he  may,  in  any  degree,  do  this, 
he  may  go  on  indefinitely,  and  make  away  with  the  whole. 
He  may  go  on  makipg  contracts  ruinous  to  his  employer, 
and  ooDtraryto  the  purposes  of  his  delegation.  Under  a 
power  to  sell,  if  he  should  be  allowed  even  to  exchange, 
can  he  be  authorized  to'  pay  a  difference  ?  The  boundary 
of  hia  power  to  bind,  must  be  connected  with  that  of  hia 
authority  to  sell ;  it  must  be  confined  to  that,  and  will  not 
warrant  him  to  give  away  profits ;  to  pay  another  sum  of 
money  on  another  account  than  that  of  the  sale.  The 
point  turns  on  whether  3ardner  had  a  competent.authority 
to  bind  Olason,  to  pay  two  thirds  of  a  fifth  of  the  profits. 
It  was  derived  from,  the  letter  of  instructiona  That  letter 
delegates  only  a  general  power.  From  the  exercise  of 
aach  a  power,  the  claim  cannot  be  supported.  That  a  fac- 
tor may  sell  by  a  broker,  and  give  a  oommission,  if  cus* 
tcmiary,  ia  not  contested ;  but  it  is  contested,  that  a  Victor 
or  Jigent^  having  only  a  general  authority  to  sell,  can  give 
away  a  sirbstantive  part  of  the  merchandise  when  it  is  sold ; 
that  he  can  do  so,  there  ifi  not  a  dictum  in  .the  books.  It 
would  be,  in  fact,  to  enable  him^to  dispose  of  a  portion  of 
the  property  he  is  intrusted  to:  vend.  It  would  give  rise  to 
the-  most  'serioua-  consequences;  a  tfraudulent  coUusion 
woald  completely  destroy  tho  interests  of  the  principal,  by 
enabling  to  constitute  a  sale  regular 'in  its  form, 
Ibe  precise  mode  ^o{  which  could  not  be  easily  [*386] 
tonmsen.  The  -  intention  of  Clason's  agent  m  ust 
hm  taken^ into -oonsidenctionf  and  the  .motives  on  which  h^ 
Vol.  L  58 
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proceeded  permitted  to  explain  how  he  meant  to  bind  hia 
principal.  Gbffdner  never  kne>v  what  the  gratification  to 
be  paid  Lyle  actually  was.  The  inducement  he  had  to 
consent  to  any  was,  that  he  deemed  the  amount  immate* 
rial ;  for  as  Lyle  was  in  the  service  of  Clason,  at  a  fixed 
salary,  Gardner  naturally  concluded  all  Lyle's  labor  would 
accrue  to  Clason.  On  the  principles  of  natural  justice,  the 
demand  cannot  be  substantiated.  He  lends  his  name  to 
Delard,  it  being  necessary  to  make  use  of  a  neuter.  The 
douceur  must  certainly  be  according  to  the  situation  of  the 
party.  The  letter  to  Clason,  containing  the  terms  of  the 
contract,  does  not  state  the  au/n  to  be  paid.  It  is  obvious, 
therefore,  that  this  was  never  intended.  It  was  considered 
as  too  trifling  to  specify. 

Gardner  knew,  when  he  left  America,  that  Lyle  was  a 
salaried  agent.  This  is  not  a  case  of  good  faith  between  an 
agent  and  a  ^rson  totally  a  stranger,  and,  therefore,  the 
principal  called  on  to  pay  ;  but  we  are  called  upon,  on  the 
strength  of  a  little  memorandum  touched  into  the  foot  of 
an  account.  It  is  not  to  be  forgotten  that  the  referees  were 
merchants,  and  well  knew  the  counse  of  trade  and  business 
when  the  transactions  took  place,  as  well  as  the  rights  of 
an  agent  at  a  fixed  annual  allowance.  The  claim,  too,  goes 
by  the  express  name  of  a  gratification ;  and  who  ever  heard 
of  a  partnership  share  (which  this  in  fact  is)  ever  being 
known  by  the  appellation  of  a  gratification  ?  When  was 
600Z.  sterling  ever  considered  as  a  gratification  for  a  person 
at  a  salary  of  150i  per  annum,  New  York  currency  ?  The 
riBfcree^  might,  therefore,  have  justly  rejected  the  claim. 
^o  inference  can  be  drawn  from  (Gardner's  letter,  speaking 
of  a  contract :  he  might  have  sailed  on  one  very  different. 
But  it  was  not  tb)  mere  matter  of  the  contract  that  was 
referred ;  subsequent  matters  were  added,  not  included  in 
the  two  causes :  this  was  by  agreement  of  the  parties,  and 

how  can  the  court  say  the  full  claim  on  the  contract 
r*^887]    has  not  been  allowed,  when  it  might  *have  been 

oounterbalanced  by  damages  and  misconduct  in  the 
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matter  of  the  Hare?  TbiR,  therefore,  heing  an  application  to 
theeqnitable  jurisdiction  of  the  court,  they  ^1  bo  mould  and 
blend  the  two  eauaes  as  will  best  answer  ihe  ends  of  justice; 
Asd  if,  in  the  suit  bj  Lyle,  the  report  be  set  aside,  the  court 
will  do  it  on  terms,  and  vacate  the  report  in  that  agaimi 
him. 

'  Clason  declares  he  never  heard  what  Lyle's  oompensa- 
lion  was,  till  after  the  suit  was  brought  But  can  the  court 
say  this  particular  daim  ought  not  to  be  disallowed  7  After 
the  rules  to  refer,  other  matters  were  added  and  blended ; 
all  conthiclB)  '^ea^fess  or  xmpUed^^^  were  submitted.  It  can- 
not be  said  there  were  not  other  claims  to  extinguish  this 
demand  of  two  thirds  of  the  fifth.  It  might  have  been  ad- 
mitted and  liquidated  by  a  counter  claim.  Beferees  and 
arbitrators  may  so  consider  the  subject  matter  before  them, 
as  will  best  answer  the  ends  of  justice :  they  may  take  into 
view  matters  both  of  law  and  of  fieust ;  perform  the  offices 
of  judges  and  jurors,  and  are  entitled  to  found  their  deci- 
sion either  on  law,  or  principles  of  general  eq(uity.  Ihe 
whole  of  this  was  delegated  to  them,  and  they  have  deter^ 
mined,  on  a  view  or  all  matters  in  controversy  blended  to- 
gether in  one  nAass,  all  the  objects  in  these  two  causes,  even 
in  that  against  both  the  Lyles,  as  consolidated  before  them. 
Whether  they  have  been  perfectly  accurate  in  ihus  behold- 
ing them'  is  immaterial,  provided  they  did  so  consider  them, 
have  acted  tinder  that  idea,  and  have  attained  the  real  ends 
of  justice,  though  perhaps  by  extraordinary  means.  It  was 
evidently  the  wish  of  the  parties  to  set  all  controversies 
between  them  fully  at  rest,  and  this  has  been  accomplished. 
The  court  therefore,  will  never  say  that  one  report  shall 
beoonfirmed,  and  the  other  set' aside.  The  consideration 
ef  Uie  report  in  the  suit  by  Clason,  might  have  influenced 
in  the  making  up  that  in  the  action  against  him.  That  it 
did  so  is  evident,  because' the  reports  were  intended  as 
mutual  set-ofls.  Whether  this  could  be  supported  on  strict 
legal  leaSQnin^^   has  been  doubted;  but  the  spirit  of 
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pass}  *the  case  in  3  D.  i&  £.(a)  might  perhiips,  full; 
'  warrant  the  conduct  of  tbe  referees.  It  raa;  bea 
qoeetion^Ako^^  faovtr^  fiAr-€brdoer  oould-  give -such  au  iaterest^ 
as  Biigbt^  perfaapsy  e«ente>arpartner8hip  between  Ljrle-  and 
Clason. 

'^  Sariton^  aikl  jffomi&ipn,  in  reply^  If^  in  ^aaes  of  fall  and 
hit  investigaticMi  befin>e  j^ttriea,  this  court  will  interpose^ 
when  a  verdict  has  been  rendered  on  an  evident  miatake 
of'die  law,  i  they  certainly  will  do  so  in  the  case  of  a  report 
made  by  referees^'  however  appointed*  That  this  ^reasoning 
applies  to  thesuitof  Zyfe  v.^(7/G»on^  is  manifest,  and  it  will, 
therefore,  «be  ilent  for  tftirther  examination.  With  respect 
lo  the  •CKHitract  made  between  Lyle  and  Gardner,  the  agent 
of  CSason^  it  <ki  for  the  court  to  determine  whether  it  be 
obligatory  omol '  The  affidavits  on  $ke  part  of  Olason  do 
not  state  that  he  was  ignorant  of  the  contract  with  the 
French  government,  but  of  the  claim  of  Lyle^-  It  Appears 
from  Lyte'sd^poaitionytandis^not  controverted,  that  in 
March,  ^1794,>4etters  w^ne  written  by  Lyle  ^and  Swan,  in- 
forn^ilg  Clasonrof 'the  contract^  ^>fLyle*s  right^  and- that  he 
(Clason)  migM  sbafe  if  he  thought  propeiv  The  letters 
were  prod«C€idf  and  that  they  were  received  Olason^  con- 
science^ would  ^ot  let  himmegative.  >  Ther^  was  a*  slipula* 
tionto  compensate^  with  «  share  of  theaotoal  .profits^  for 
Jie  useof  th^  aeutraV  namfe  of  Lyle;  wbeii  these  profits 
weieascertained^  the^  right  of -Lyle  attaqhed:  There  is;,  lu 
be  suFe,^o  eKpress^l^eoognition  by  Ctasonof  the  eoatract^ 
but  in  the^ Septembei^  tfbllowing  the  daHiepfLyte's letter/ 
CkudnerAFfives  in  France  with  exactly  such  a*  cargO'As.  the 
contract  demanded.  Aee  there  not  ^  ctrtdmsti^nces  enough 
lo  thinlobeoweAt^lb^Fe  fiir4;be  purposeof  acting  <ander  it? 
But  even  alli^ing'' there 'arenotf^dees  riot  the  better*  of  ^  a 
4^uctionSiSubttilate  <9brdner  asiowaer  of  the-  property  'h« 
fianriedf  and' invest  him^' -with  aHOIaMl's  pawe9>over  it?. 

'  (a)  Vmatr  ^"Beu^  Ikndoihe^s,  8  D.  and  E  69,  Ib,  It  tttresumed,  ^  ci» 
•Ihided  to;  but  it  suems  hardly  to  bear  oat  tlie  inAweiioa. 
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He  ifi  to  exercise  his  judgment ;  do  his  best ;  sell  for  iFrench 
brandy;  selL  to  the  French  government^  &a;  he  hBd^ 
.herefg!ve,.a  r^bt  to  make  any  contract  under  the  worda  of 
ihe  letter.  He  arrives  in  France  with  a  power  to ;  dispose  ; 
lie  finda  Delard  possessed  of  a.  contract  in  the  name  of 
Lyle^  .Qjnder  which  the  power  to/dispoaa  may  be 
'exercised  with  great  advantage.  He  does  exercise  [*S89] 
it|  receives  the  emolument^  settles  with  Delard  & 
Co.^  but  refuses  to  do  so  with  us»  The  inquiry  then  is,>  had 
Gfardaer  a^power,  and  has  heexei^iaed  it  ?  .  That  he  had, 
and  bas,  no  doubt  can  be  entertained ;  .and  as  little  that  i% 
was  under  our  contract ;  for  the  affidavit  subsequently  made 
by  Gardner  does  not  deny,  but  admits  the  fact.  He  saysy 
however,  that  he  knew  not .  wbat  tlie^  gvatification  ^wa^ 
Tbia  IB  extraordinary  ; .  he  seems  to  have  fiipgotten  his  own 
letter  aftee^  a-  very  few  months ;  and  though  that  does  not 
specify  the  Qxact  wm,  the  two  thirds  for  which  he  mentions 
Clason  is  to. settle,  it  affords  an  internal  evidence  that  he 
did  know.it  much  stronger  thl^abis  ow^n  assertion  to  the 
eontrary.  Oardner's  letter  of  the  7.th  December,  1794,  pai^ 
ticulari^ea  two  thirds^' an4  gives,  an  account  of  .the  8ale& 
Allowing^  however,:  Gardner  not  to  be  apprised  of  the 
exact  Bum^  as  LyleV  right  was  ascertained  and  perfected 
under  the  cpn tract  to  which  Gadrdnec, consented,  acceding 
to  the  payment  of  two  thirds,  by  Clason,  it  feUqws  Qlason 
must  be  bound.  The  rule  :is,  ithat  he  who  .places  oo&fidenee 
shall  sjaffi^r  by  the  abuse  of  that  confidepee ;  daspn,  there- 
fore,; and  not  LyJe,  is  to  be  th^  Jpser.  by  G^di^r'a  actions 
It.ip;extraQrc|inary  that  Claj^nshQuld  We.  remained  igno* 
lant  jof  the.amount^f  Lylrfs  cJaimiXoMr.year^  after  (^Jardner's 
leturn  and  widering  an  account,  of  his  transaetioDa  *  If 
Gardsies^xthen,  bayins  w  authority  to  bi^  ,Qh]UBon,  did  so* 
and  Glason.  has  .received  the.bepefi^  pf  that  transaction, 
Lylefs  right  is peirf^ct;  Theaaaertiw  ^fihis  b^ga*8alaried 
agent;  idoea  not  ^tfect  ithe  <^im^  c  Hia  liipe  of  aei^ric^  ei^pired 
ID  S^>letiibe]n.i;  vBeypn4rtiw^t(..C^a9gai.bimself  aUa^^.no 
«Iary,  a«d.Gii»4ae«!'i»;  teller;  iatdal«d  K4  Qeee^ber^wvClfrd^ 
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Ljle  T.  dMon,  and  Olaaon  t.  R.  and  J.  I^rla. 


tter  himself  acknowledges  Ljle's  right,  bj  tettkig  DdUrd 
to  pay  one  third  of  it  Had  it  been  otherwise,  Gardnet 
would  have  said  "  You  are  not  to  pay  the  third  of  the  fifth 
to  Ljle,  but  to  Clason,  for  whose  benefit  Lyle  is  acting.' 
There  is  a  further  proof  in  the  letter  to  Lyle.  Gardner 
there  says,  "i^.  Olasan  is  to  settle  with  you  for  two  thirds.' 
Here^  then,  is  a  clear  established   right  in  Lyle  to  re- 

oeive  from  Clason  two  thirds  of  the  fifth  <^  the 
[*840]    *whole  profits.    If  so,  the  arbitratcHB  have  been 

guilty  of  a  mistake  in  point  of  law,  in  eonsidering 
Gardner  unauthorized  to  bind  Clason,  and  this  the  ooart 
will  assuredly  set  right.  There  is  also  another  ground  on 
w*hich  they  have  clearly  erred ;  for  if  they  have  blended 
the  reports  in  the  two  causes,  or  made  one  enter  into  the 
composition  of  the  other,  they  are  manifestly  wrong.  There 
is  no  evidence  of  anything  against  Lyle's  right,  but  the 
demands  in  the  cause  against  him  and  his  brother.  Though 
both  causes  were  referred,  ike  referees  have  not  any  righ^ 
to  blend  matter  extraneous  to  the  respective  suits.  Bobert 
Lyle*s  action  is  for  his  own  separate  aoooant  That  cf 
Clason  against  Bobert  and  John  Lyle  is  against  the  part- 
nership, and  the  one  cannot  be  set  off  against  the  other, 
being  in  different  rights.  This  is  very  wide  from  the  ease 
of  a  surviving  partner,  where  the  rights  and  duties  centre 
in  one  person.  The  agreement  does  not  allter  this,  for  il 
was  merely  to  allow  of  such  matters  as  were  admissible 
against  the  same  parties,  though  not  specrfically  proceeded 
for ;  to  settle  all  disputes  for  which  actions  might  be  insii- 
tuted  against  the  respective  defendants ;  to  aillow  of  dama* 
ges  arising  from  breach  of  contracts,  express  or  implied,  by 
the  Lyles,  to  be  settled  under  the  reference  of  the  suit  against 
them,  in  which  counts  were  used  not  applicable  to  action^ 
for  damages,  but  never  to  permit  one  suit  to  be  set  off 
against  the  other,  or  make  Robert  Lyle  give  up  the  benefit 
of  his  claim  against  Clason.  They  did  not  even  take  it 
into  consideration,  as  they  considered  it  not  due ;  the  report 
therefore,  in  &vor  of  Bobert  and  John  Lyle  may  well  be 


I 
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Lyle  y.  Chaoo,  tad  GM«on  v.  R.  and  J.  Iijle. 

saffered  to  remaiD, «nd  that  in  &vor  of  Clason  be  set  aside, 
for  the  amount  of  the  profits  claimed  from  him  not  being 
taken  into  consideration  in  the  accounts  by  the  referees, 
now  remain  unsettled.  If,  therefore,  without  including 
this  demand,  Clason  has  not  any  demand  against  Robert  & 
John  Lyle,  the  report  does  not  prevent  Robert  from  having 
a  demand  against  Glason.  Besides,  it  is  evident  the  con- 
tract must  have  been  known  to  Clason  and  Gardner,  by  the 
latter's  expressing  an  intention  of  returning  with 
the  residue.  The  not  mentioning  it  in  the  letter  *of  [*S41] 
instructions  was  to  avoid  the  risk  of  capture  and 
condemnation:  fates  that  were  sure  to  attend  a  cargo  of 
a  contraband  nature,  going  ^nder  an  avowed  contract  with 
the  French  government.  The  receipt  by  Clason,  of  the 
proceeds  of  the  cargo,  is  a  ratification  of  every  contract 
under  which  it  was  mode,  and  no  disavowal  of  Gardner's 
authority  can  be  permitted.  Clason  enjoys  the  benefit,  and 
if  any  charges  do  accompany  the  agreement,  it  is  to  be 
taken  cum  anere.  The  allowance  of  the  account  by  Delard, 
Swan  k  Co.  is  conclusive  on  the  terms. 

Lewis,  Ch.  J.,  delivered  the  judgment  of  the  court 

These  actions  were  referred  under  rules  of  court  to  three 
referees,  who  have  reported  in  each  against  the  respective 
plaintiff,  declaring  nothing  due  on  either  side.  Motions 
are  now  made  to  set  aside  the  several  awards. 

In  the  first  cause,  in  which  Lyle  is  plaintiff,  the  applica-^ 
tion  is  founded  on  a  presumption  that  the  referees  have  been 
mistaken  in  point  of  law.  That  *hey  have  either  rejected 
a  contract  entered  into  by  the  defendant's  shipmaster  and 
consignee,  as  not  obligatory  on  his  principal,  or  have  set 
off  the  balances  found  for  the  plain tifb,  in  the  respective 
causes  against  each  other. 

To  this  the  defendant  answers,  that  he  was  not  bound  by 
the  engagement  of  his  shipmaster,  who  was  also  his  con- 
signee, and  that  if  the  referees  have  made  such  offset,  they 
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(ijrle  yr*  CUsoiii  and  OlMonT,  R.  and  XLQflQu 


were  Justified  on  principles  of  law,  and  hy  an  agreement 

entered  into  between  tbe  respective  attorneys. 
[*84:2]        ^Captain  Gardner's  powers  being  disoretaooazyy 

he  was  perfectly  justifiable.in  making  the  disposi- 
tion he  did  of  tbe  cargo  intrusted  to  him,  and  even  if  he 
was  not,  it  does  not  appear  that  Mr.  Clason  ever  denied 
that  transaction  his  sanction,  but  that,  on  the  contrary,  he 
has  received,  by  remittances  to  Bird,  Savage  &  Bird,  of: 
London,  the  proceeds  of  the  cai^o,  including  his  proportion 
of  the  profits.  Under  these  circumstances  there  can  be  no 
doubt  that  Captain  Gardner,  having  turned  in  his  cargo 
under  the  contract,  bound  Mr.  Clason  to  the  fulfilment  of 
the  terms  of  that  contract ;  and  the  latter,  having  leoeived 
the  full  two-thirds  of  the  profits  of  the  adventurci  under 
the  stipulation  made  by  his  agent,  that  he  should  aoeouat 
to  Lyle  ior  two-thirds  of  his  douceur^  or  whatever  else  it 
may  be  called,  (for  names  will  not  alter  the  essentad  quality 
of  the  thing,)  he  is  bound  to  perform  suoh  stipulation.. 

If,  therefore,  the  referees  have  not  admitted  <  this  .claim, 
they  have  erred  as  to  the  law,  and  the  award  ought  to  be 
set  aside. 

If,  on  the  contrary,  they  have  admitted  it,  then  they  must 
have  allowed  a  balance  found  due  to  Clason  ia<the  other 
suit,  as  a  set-off  against  it    This  also  is  incorrect;  for  tbe 

suits  are  not  between  the  same,  .parties  >and  tbe 
[*8:t3]     ^partnership  funds  should  have  been  first  appro? 

priated  tothe  discbarge,  of  the  partnership'  debts. 
Tbe  agreement  between  tbe  attorneys  does  not  autborifle 
such  set-off  Its  only  object  is  the  admission,  of  certain  de? 
mands  which  would  not  fall  witiiinany:o£the  counts  in. tha 
respective  declarations,  in  order  to  avoid  further  litigation. 
The  report,  therefore,  in  each  suit,iottghty  in  my  opioion, 
to  be  set  aside,  l^he  one  against  Clason,  for  the  reason 
above  mentioned,  and  tbe  one  in  Avhick^he  is.  plaintifl^  be- 
cause there  is  a  probability  that  the  referees.fouud  a  balanos 
there  due  to  him,  which  be  would  otbevvriseilose  the  benefit 
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Brett  T.  HoofL^Ratbboike  ▼.  Blackford. 

of.    The  judgment  of  tb^  eourt  is,  that  both  repdrts  be  set 
ande.(a) 

Both  'reports  set  asi 


>  "i 


Brett  k  Bunn  against  Hood. 

ff  a  plaintiff  giYea  notioe  of  motion  to  set  aside  a  Judge's  certificate  to  stay 
proceedings,  and  do  not  attend  to  argue,  .the  defendant  will  be  allowed 
costs.  In  no  case  will  the  court  hear  an  argument  to  set  aside  a  judge*t 
certificate  to  stay  proceedings  on  a  case  made,  tU  semh. 

The  plaintiflb  had,  in  the  last  tenii,  reeovered  a  verdict 
against  the  defendant^  who,  on  making  a  ease,  had  obtained 
the  usual  certificate  to  stay  proceedings ;  to  set  aside  which, 
the  plaintiff  gave  notice  of  a  motion,  but  not  attending  to 
argue  itj 

Oainesj  for  the  defendant,  on  the  last  day  of  term,  applied 
for  costs,  which  were  ordered. 

N.  B.  It  was,  during  this  tenn,  mtimated  by  the  beoch^ 
that  tbey  would  not  bear  any  argumentto  set  aside  a  judge'j 
certificate  to  stay  proceedings  on  a  case  made. [1]      -    • 


Rathbonb  agamst  BLACKFOBDi 

An  aflldaTit  of  senrice  on  a  person  In  an  attorney's  office,  must  ihow  thai 
there  is  a  relation  between  him  and  the  person  served. 

The  service*  of  a*  notice- in  (this  cause,  was.  sUitedMintha 
affidavit  to  have  been  on  a  person  in  the  office  of  the  iit« 
tomey. 

(a)  See  Combs  v.  Wyckoff,  anU,  147,  and  the  notes. 
[1]  Bui  see  Ryekman  y.  Flarhins,  9  Wend.  470;  Oaue  t.  TWriMr,  2  Wend 
637  ;  Lyon  y.  Burtes^  4  Cow.  539. 

Vol.  I.  64 
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Parkman  t.  SbenBas. 

Per  Curiam.  It  is  not  suffideat  There  does  not  appeal 
to  be  any  relation  between  the  party  served  and  the  attor- 
ney. The  notiee  might  have  "been  given  to  a  mere  stranger. 
A  connection  ought^  therefore,  to  have  been  stated,  so  that 
the  court  might  be  convinced  of  a  privity  between  the  party 
to  whom  the  notice  is  delivered,  and  the  attorney  on  .vhom 
it  is  meant  to  take  effect    See  antCj  p.  78.  [1] 


[^844]  *Parkman  againai  Sbkkkan. 

When  tbe  Doiioe  and  all  the  papers  are  titled  venus  instecul  of  ad  mdam,  tk 
ia  &taL 

Th£  Court,  in  this  cause,  determined  that  when  both  no- 
tice and  affidavit  are  wrong  titled  by  reversing  the  parties 
and  putting  the  defendant  in  the  place  of  the  plainuff,  tbe 
error  is  fatal ;  and  this  case  was  distinguished  ironi  that  of 
Risers  V.  Hiiiyer^  {ante,  112,)  because  there,  though  the  par- 
ties  were  reversed  in  the  title,  of  the  notice,  yet  in  that  of 
the  affidavit  they  were  rightly  named ;  so  that,  independent 
of  the  object  of  the  notice  in  that  suit,  there  was  a  proper 
title  to  rectify  the  mistake ;  but  in  this,  where,  in  every  pa* 
per  the*action  was  as  if  by  the  defendant  against  the  plain- 
tiff, there  was  not  anything  by  which  the  mistake  20uld  be 
cleared  up,  and  the  notice  might,  therefore,  be  in  a  cross 
suit,  whe^re  the  parties  actually  were  reversed.[2] 

[1]  See  also  Oode  of  Prooedora^  aeo  409. 

[2]  See  2  Cow.  681;  1  Wend.  22;  11  Wend.  198;  3  Cainea,  140    4  Con 
80;  Code  of  Procedure^  aeo.  400 
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MilwMdY.  H»l!0tl;. 


MiLWABD  agaiinst  Hallbtt. 

Amendmeiits  to  a  OMe  made  moat  be  oontained  in  the  oaae  aenred,  or  nk$ 
to  the  line  and  page  in  which  it  ia  propoaed  to  amend.  The  par^  aenred 
cannot  draw  up  a  new 


The  plaintiiF  had  reoovered  a  verdict  against  the  defend- 
anty  on  whoee  part  a  ease  had  been  made,  and  a  copy  served 
OB  the  attorney  of  the  plaintiff.  Many  inaccuracies  being 
observed  in  it^  a  full  statement  was  drawn  up  on  the  pan 
of  the  plaintifl^  and  served  on  the  defendant's  attorney, 
whoy  on  receipt  of  it,  objected  to  the  informality  of  thus 
making  a  new  case.  The  iisftal  time  for  objecting  to  the 
amendments  having  elapsed,  the  attorney  of  the  plaintiff 
gave  notice  of  argument^  set  the  cause  down  for  hearing, 

and  served  copies  of  the  cases  he  had  drawn  up; 

. .*  .  < 

Cbtneff,  on  an  affidavit,  to  which  was  annexed  a  copy  of 
the  altered  case,  made  on  the  part  of  the  plaintiff,  and  also 
a  copy  of  the  service  of  notice,  moved  to  bring  on  the  ar« 
gument,  or  that  the  plaintiff  have  leave  to  enter  up  his 
judgment. 

Bgnaan^  contra,  resisted  the  application,  contending  that 
die  case  now  before  the  <K>urt  was  a  new,  and  not  an 
amended  case,  {ffun  mid  others  v.  Bowne,  ante,  28.)  That 
the  rule  allowing  amendments  to  be  proposed,  did  not  au- 
thori2se  making  an  entire  new  case,  like  that  on  which  it 
was  wished  to  proceed.  i 

^OgdneSf  in  reply,  hpped  the  court  would  not  [*846] 
hearken  to  a  distinction  which  really  did  not  seem 
to  have  any  solidity.  Every  case  differing  firom  that  first 
served,  was  in  fact  an  altered  or  amended  case.  The  objec- 
tkm  resolved  itself  into  ^is,  that  every  amendment  must  be 
written  on  the  same  piece  of  paper  which  held  the  case  serv- 
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Nichol  T.  The  GDlumbumlMiiniioe  Oomuuij, 


t 


ed.  If  SO,  close  lines,  narrow  margins,  and  great  omisBionSi 
would  render  every  case  superior  to  amendment,  and  totally 
exclude  all  that  the  party  who.made<it  migkt.'  please  to  reject 
It  was,  however,  conceived,  every  variation  noticed,  though 
>ii  a  separate  piece  of  paper,  was  fis  much  an  amendmeutas 
if  the  diversity  had  been  marked  on  the  paper  containiog^jthe 
ease  originally  made. 

Per  Curiam,  .Every  amendment. mualibo  oa  tfaeveaBe* 
made  or  refer  to  the  line  and  page  in  wibxehtit !»  propofled 
to  be  inserted.  This,  not  because  it  is  \em  An;  amendmeiil 
when  written  on  a  separate  piece  of  papor^  but  in  order  to. 
iiiformthe  judge,  before  whom,  the  cause  was  »tried,  whece- 
t()  direct  his  attenticm,  in  case  the  &cts  should  be  disputedi 
and  not  reduce  him  to  the  Qecessity , of  reading  over'ftad* 
comparing  two  oa9e&[l}  The  plaintiff.aaa  Uike  aothiogvbjfi 
his  motion. 

Motion  denied. 


NiCHOL  and  Thompson  against  The  C!olumbiak  Inbitb-'* 
ANCE  Company  op  New  YoBK.(a) 

(f  a  witoAM  under  ft  oominiflsloD  diadoM  a  ooUateral  6nt  to  whioh'Cbe  i»^ 
quiry  was  not  directed,  a  second  oommiaiioii  may  iime  to  ifTft"iiiift  aa  to. 
ihat  fiict. 

• 

Emott  mK)ved  for  a  «econd  comraisaion  in  this  canse;  to 
re-examine  the  same  witnesses  to  a  partienlar  ftct  disclbeed,' 
and  from  which,  as  the  answers  then  stood,  it  might  be  sap- 
posed  it  dei^iat^tm  bid  been  mkde,t6^iiri&di' point  the  -for- 
mer invedtigalioii  was  not  directed.     ' 

[1]  See  EoqU  v.  Abntr^  I  J.  a  338.   ^BiA  gee^Otabaai^  Fr.;  H  tod:  991.'    ' 
vile.  74.  * 
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Nicfaol  T.  The  (ManbUn  Insurance  CompMi/. 

Benson^  contra.*  It  is  now  too  lute;  there  was  never  nn 
instance  of  a  second  oommisaion  to  examine  the  same  wit- 
neasea  The  answer  ^bIiowb  the  defence  that  arises  on  th« 
return,  and  this  is  an  attempt  to  do  it  away. 

Emott,  in  reply.  The  application  may  be  novel,  but  it 
is^ot  unreasonable.^  Suppose  the  witness  had  been  exam- 
ined in  court^  and  ^had  testified  to  a  certain  &ctwliichi 
taken  without  any  explication,  would,  have  one  effect^  if 
explained,  another ;  might  not  a  question  be  asked 
ta*explain?  especially  when  it  comes  out  colla-  [*34A] 
terally.  Here  the  deviation  was  not  the  object  of 
inquiry  The  question  was  simply,  to  and  from  what  piaces 
were  you  bound  ?  There  may  be  an  apparent,  though  not 
real  deviation;  for  there  might  be  a  custom  to  go  that 
route. 

Bar  Ouriam.  Take  your  commission.  The  answer  beins 
directed  to  another  point,  may  be  explained  by  an  interroga- 
tory to  the  one  which  it  discloses ;  for  it  may  assign  very 
sufficient  reasons  for  the  Her  adopted.  [1]  The  commissioa 
however,  must  be  at  the  peril  of  the  nnrty. 

Bule  granted 

[IjSMJUUry.iMK  If  X  &  ta 
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Ex  parte  Oukaden. 


Ex  Pabtb  Caskabsn. 

So  interest  allowed  to  nm  on  a  jadgment  agaiort  a  jviioner  in  tzeootioii,  to 
impede  bis  discharge  under  the  inaolyeDt  law. 

Per  CuRiAic.  A  prisoner  is  entitled  to  relief  under  the 
insolvent  law,  if  the  amount  with  which  he  stands  chained 
be^  under  that  limited  by  the  act,  though  it  would  be  above 
the  sum  specified,  if  the  interest  was  added ;  for  in  the  com- 
putation, interest  on  judgments  against 'him  is  not  to  be 
computed. 
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kn  action  is  not  mainUiiiftbto  Pat-nkymg  ono^  is  fbraworn ;  MsTf  Ibai  he  i^ 
perjured.  In  an  aotion  for  words,  if  thoee  in  some  counts  be  actionablei 
and  those  in  others  not^  and  entire  damages  may  be  given,  Judgment  will 
be  arrented.  But  if  the  plaintiff  appl^,  he  may,  on  payment  of  oostSi  hnr^ 
a  venire  de  novo. 

Thi8  WA8  an  action  for  words  spoken  of  the  plaintiff  in 
the  discharge  of  his  duty  as  an  overseer  of  highways  in  the 
county  of  Cayuga. 

In  the  Ist  county  the  charge  was  for  saying,  ''  You  have 
sworn  to  a  lie,  and  I  will  prove  it" 

In  the  2d,  "  You  have  sworn  to  a  lie." 

In  the  3d,  "  You  have  perjured  yourself  as  one  of  the, 
overseers  of  the  town  of  Washington,  and  I  can  prove  it** 

The  jury  having  found  generally  for  the  plaintiff,  a  mo^ 
tion  was  now  made  by  the  defendant,  for  an  arrest  of  judg^* 
ment,  on  the  following  grounds:    ,  ..     i 
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1.  That  the  words  in  the  first  and  second  counts  were  not 
in  themselves  actionable,  aad  no  special  damage  was  al- 
leged. 
[*848]  *2.  That  it  was  not  alleged  in-  the  first  and  so* 
cond  counts,  that  the  lie,  declared  bj  the  defendant 
to  have  been  sworn  to  by  the  plaintiff,  had  been  sworn  to, 
or  any  oath  had  been  taken  by  the  plainti£^  touching  the 
same, -in  any  court  of  justice,  or  before  any  persoo  having 
competent  authority  to  administer  an  oath  or  oaths  by  the 
laws  of  this  state. 

8.  That  the  charge  of  perjury,  alleged  in  the  third  count 
to  have  been  imputed  by  the  defendant  to  the  plaintiff,  can* 
not,  by  the  laws  of  this  state,  amount  to  a  charge  of  perjury, 
the  same  necessanly  being  a  charge  of  violating  the  pro- 
misBoryoath  taken  ^by  the  plaintiff  as  one  of  the  oivereeera 
of  highways  of  the  town  of  Washington,  in  the  county  of 
Gajuga  aforesaid. 

4.  That  the  verdict  was  general,  and  that  the  first  and 
Brxx>nd  counts  being  obviously  vitious,  judgment  could  not 
be  rendered  for  the  said  plaintifl^  for  whtoh  causes,  and  ibr 
others  apparent  on  the  declaration,  the  defendant  insisted 
the  judgment  ought  to  be  arrested. 

The  case  being  submitted  without  argument,  the  opinion 
of  the  court  was  nuw  delivered  by 

EIent,  J.  This  is  a  motion  in  arrest  of  judgment.  The 
irerdict  was  general:  It  is  tirged  on  the  part  of  thie  defend- 
ant^ that  the  words  in  the  first  and  second  counts  are  not 
actionable,(a)  and  that  it  is  not  alleged  that  any  oiith  was 

(a)  ActioDS  of  slander  are  of  two  kipda;  firsts  where  the  words  aieaqUoo- 
able  in  themselves:  secondly;  where  they  become  so  in  consequence  of  knbo 
special  damage  which  they  have  induced.  On  a  review  of  the  English  au- 
tliciltisli;  K  would  seeih  that  all  those  words  fall  within  tbo  flfst  dtytaioii, 
wfaMiiiniNitiB  tothespllitollif  trBliton^'(aAarfer'T.  P^tsr^  Orx  BKk.  W%\  Bmm 
T.  r^im,  %  Salk.  606)).  >l|}lon^,  (Ok^mt  y.  iSMft,  1  Boll.  Aibr.  77  ^  Jmtm  y. 
iTcme,  3  Wil&  87,  oyemiling  S.Leon.  231,)  or  a  liability  to  personal  or  other 
potiishment  (1  Roll.  Abr.  37  J  for  any  oflTence  of  moral  turpitude,  whetiier  by 
indictment  or  otherwise,  by  the  oommoik  law,  statute  law,  or  custoib,    Jfoyas 
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taken  by  the  plaintiff  before  any  person  competent  to  ad- 
minister it     It  is  farther    urged,    that    the   charge    in 

r.  Digle,.!  Freom.  46.;   Walden  t.  JiikheU,  2  Tent  i66,  AoMeB  y.  Cboper, 

I  Roll.  Alir.  HB;   Wataan  v.  (TferApe,  Ck>inb.  138.    The  words  must,  sajrs  Lord 

Chief  Josttee  De  Qrejj  ''contain  an  express  imputation  of  some  crime  liable 

topuDishnient,  some  capital  oflTenoe,  or  other  infamous  crime  or  misdemeanor.** 

Onstou'  V.  Hurne,  3  Wil&  186.     We  have  narrowed  the  rule  by  requiring  the 

eharge  to  be  such  as  "  will  subjec;  the  partjr  to  an  indictment  for  a  crime  in- 

folving  moral  turpitude,  or  to  an  infamous  punishment"    Brvoker  v.  Ob/ai, 

6  JohtjA.  Rep.  1 88.     Therefore,  as  perjuiy  is  an  indictable  ofibnce,  in^olviug 

moral  turpitude,  and  cau  be  committed  only  by  fiilse  swearing  in  a  court,  or 

beibre  a  magistrate  haying  authority  competent  to  the  administration  of  an 

oath,  to  say  that  another  "isperfwetT  is  actionable,  (Oreen  ▼.  Long^  2  Gaines 

Rep.  91 ;   Ward  v.  Oiark,  2  Johns.  Hop.  10,)  aUterj  that  he  was  "'firgufont,'* 

though  it  be  added  "in  'squire  A.*8  court,"  unless  it  be  shown  that  A  had 

authority  to  hold  a  court,  (Staford  v.  Grtm.  1  Johns.  Rep.  505,)  or  that  lie 

was  forsworn  before  Justice  A.  though  it  would  have  been  otherwise  had  it 

been  said  **  before  a  justice  uf  peace."     Gwneih  ▼.  2>erry,  3  Ler.  16  >. 

Words  are  also  actionable  in  themselves  when  they  convey  a  charge  of  (4iy- 

ing  some  contagious  distemper  then  existing;  {Car^ake^.  MajMiarom^  S  D. 

k  E.  473 ;)  a/tller,  that  the  plaintiff  formn^iy  luid  such  a  disease.     Tixytor  v. 

UaJk  2  Str.  1 189.    So  where  they  impute  to  a  public  officer  anything  which 

would  disgrace  him  in  his  office,  and  render  him  unfit  for  its  duties;  (DoU  v.* 

Foa  Renssekier^  I  Johns.  Cases.  830;  lAndaey  v.  SmiOt^  7  John  a  Rep.  359;) 

or  a  tradesman  with  want  of  honesty,  as  that  he  keeps  false  books;  (Backu% 

Y.  RichardBon.  5  John&  Rep.  476;)  or  to  a  professional  man,  whetlier  in  the 

law  or  other  branch  of  science,  total  or  general  ignorance  in  his  calling;  altior 

if  only  in  a  particular  matter  or  cause.     FboU  v.  Bravm^  8  Johns.  Rep.  64. 

It  is  necessary  that  the  words  by  whicli  the  actionable  charge  is  made 
should  be  plain  and  unequivocal;  {HarriBon  v.  Skxdkm^  4  Esp.  Rep.  218 ;| 
they  should  allege,  not  merely  an  intention,  bnt  a  fact  perpetrated,  though 
tlie  imputation  need  not  be  in\iirect  terms;  il  is  sufficient  if,  in  common  ac- 
ceptation, tlie  words  amount  to  a  charge ;  as  '*  I  have  reason  to  believe," 
{MHUer  v.  T.  MiUer,  8  Johns.  Rep.  77,)  the  plaintiff  *' is  under  a  charge  for 
peijury,  and  the  attorney-general  has  given  directions  to  haye  him  prosecuted 
for  perjury."  Roberta  v.  CVimMen,  9  East,  93.  So  to  say  to  a  witness  whilst 
giving  his  evidence  in  court,  **  that  is  false,"  (M^Laughry  y.  Wefcnore^  |5  Johna 
Rep.  82,)  or  of  any  one  that  *'  he  has  sworn  to  a  lie  for  vahkh  he  itands  in 
dieted.'"  PtUon  v.  Ward^  3  Gaines*  Rep.  73.  But  words  actionable  in  them 
■i;lves  cense  to  be  so  if  spoken  in  confidence,  or  in  answer  to  inquiries  made 
for  security;  {King  v.  Waring  of  Ux.,  6  Esp.  Rep.  14;  WeaSherBkm  y.  Bowk' 
M#,  I  D.  &  E.  110;  M'JkugnUy.  Claridge,  1  Gampb.  267;)  or  if  beiweott 
■Moibers  of  tl  e  same  church  in  their  course  of  religious  discipline ;  {Jtainria 
f.  Badheway^  ?  J<rfi:ia.  R«p.  180;) 'Or  in  preferring  a  teomplaint  before  a  n^ 
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[*849]     the  third  oount  relates  only  to  the  prooaiaBar jr  ^oatb 
of  office,  for  which  airindiotmeot  tor  perjury  wiU 
not  lie. 

We  are  of  opinion,  diat  the  obfeoKioa'to.'the  fimtand 


giftrate^  or  in  giving  in  chaige  of  a  oonatable;.(J&>An«m  y.  £^f<m$,  3  Bq». 
Kep  33;  Leigh  y.  Weibb,  ib.  165;)  or  in  skating  a  report  of  a  law  case, 
Ourry  y.  Waiter^  I  Esp.  Rep.  456;  Lake  y.  Kinff,  1  Saund.  132,)  whether  tlie 
court  has  JuriadictioQ  or  not  Gwynne  y.  Fool^  2  Lutw.  1571,  edition  bj 
Nelson,  290.  8o  where  the  words,  though  prima  fuie  importing  a  lekmjr, 
are  used  in  a  different  sense,  (Tfum^Mon  v.  Bamard^  1  Campb.  43,)  or  Qt>m 
the  oontezt  show  they  cannot  expose  to  indictment  or  criminal  punishment^ 
( Van  Rensadaer  y.  DoU,  1  Johns.  Cases,  27D!,)  as,  he  is  a  felonious  thie(  h« 
has  stolen  my  apples  off  my  treea 

It  has  been  ruled  that  an  action  for  words  oonyeying  a  chai^  of  murder 
cannot  be  maintained  without  averring  the  peraon  alleged  to  iiaye  been  killed 
to  be  actually  dead ;  (PhUqn  y.  ftngtunif  1  Vent  117;)  but  the  contrary  has 
been  since  determined,  (Th^rv.  Oaat^  Croi  £]i&  823;  Waiemum  y  iSay,- 
cited  1  And.  121 ;  Rwers  y.  Liit,  2  Str.  1 130,)  for  unless  tlie  contrary  appear 
in  the  declaration,  it  will  be  intended :  and  as  £dsity  and  malice  are  the  gist 
of  the  suit,  the  old  cases  on  tliis  point  do  not  seem  to.  be  supportable  acooid- 
ing  to  the  principles  of  the  action ;  wiiich,  though  tlie  plaintiff  has  beea  a<v 
quitted  of  the  murder,  permit  the  defendant,  under  a  plea  of  justificatioa,  to 
go  into  the  truth  of  the  charge.    England  y.  Bowrke^  3  E^.-  Rep»  80. 

Where  the  words  are  not  actionable  in  themselves,  special  damage  must 
be  alleged;  therefore,  charging  anotlier  with  adultery  affords  no  cause  of  ao- 
tion  without  showing  some  immediately  consequential  ii^ury  sustained 
through,  or  l>y,  the  assertion;  {Buys  and  Wifs  y^  Oitte^ie,  2  Johns.  Kepw 
115;)  which  injury  must  be  the  legal  result  of  the  words  f  that  is,  the  eO^t 
of  something  lawfully  donp  in  ooneequence  x>f  them,  and  not-  any  tortious 
net ;  ( Vioan  y.  WUcox^  8  East,  1 ,)  because,  for  syicb  acts,  the  law  giyes 
dflc  redress.  In  slander  of  title  the  speciai  damage  sustained  must  be 
fortli;  not  merely  tliat  tlie  plaintiff  has  lost  the  sale  of  his  land.  Lowe  y. 
Banwoody  W.  Jones,  106.  The  evidence,  in  an  action  for  wosds^  need  noi 
be  of  the  very  words*  spoken ;  it  is  suiBdent  to  prove  their  substanoei  IfSBer 
y.  M,.MiU^,  8  Johns.  Rep.  74.  But  if  they  be  spoken  of  the  plaintiff  in  hi« 
office  as  a  magistrate,  tlie>'. must  be  so  alleged;  {Dokv,  Van  ffrstiwlnri,  1 
Johns.  Cases,  330;)*  for  it  is  nut  et'iough  barely  to  state  that  the  plaintiff  mmm 
a  magistrate.  Where  tlK*re  are  dome  good  counts  and  some  bad,  upoc  whioh 
a  generul  verdict  is  given,  if  the  judge  before  whom  the  cause  was  tried, 
oerttfy  tluit  tiie  evidence  applied  only  to  the  good  counts,  tlie  phiintiff  im^, 
upon  payment  of  costs,  enter  his  judgment  on  tliom;^  Staffiyrd  y.  Qrten^  \ 
JohuSL  llep.  505 ;  see  .0pm.  Dig.,  tit  Action  on  the«a8e  for  Deteihiion ; 
Abr.,  tit  Shuid9r;  QObert  v.  Fiiid,  3  Games*  Bep.  329,  and  notes  tbercL 
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WBoesmmly  imply  tii'iKt>  -th^  ^rty  h^'  in  jtidgfiiebt  of  ^ !iW 
peirjured  tiTiiaeie  ^  K  iiitty'meaiiHhltt'he^U^  J^rh'to  a 
Uaebck)d'mtb<Hit  bdfa^'ekyikAckit^^  artrtfaer  tifaie/^hal; it  ivah 
a&Isehood.  Actibnable  words  am  thosd^tibflit^on vey  tb6 
diarg^of  peijury  iitk  a^deiif  laneqtiii^Oodl  itianiar^,^  dtid  which 
admit  of  no  vmeevtainif.  'Th^<eharjg6  is  defective  in  lioi 
stating  any  ooort^or  iSMip^nt -ofliber,  Mftn^  *whb^  iH 
i)laiin]iFsw6r6«  'Com!  Brg^tit  abtiofl  on  the  C^  fbr  D^ 
fiimalion,  F; 6,  R  Jfi- IBo^^  ^^Jf. 8&; ri.'ia  '  IJ^rfia^  meiii 
extrajadidat  Bwkifii^ig;'?aiii9;  tii^refore,  it  ig*'li6ldy  that  a 
charge  ibat  od6  "iMfom^ii,  is  ticrCiict}ot»i^ble>;*1^clitij{^  ii 
ehall  notf  be'intetid^iii'i  ^)kse  Wh^^piarfiiry  i&ay  be  com- 
mitted [1}  Oh  thb'OthiBr'lknd^  k  ohdrge  that  6)o.^'iB  jAs^pr^ 
is  actionable  i  K^!  thlit  implies  tlk  direct  legal  t^ii^e.  ^  '  ' 
With  re8p^tto«tlife^t!bif*botf tot;  we'^ife  of^bpttiidtf,  that 
itisstaffieiehtto  Bij»tai&  atr  Ml^n^  btit  ki  th€(  VeMibt  i^ 
geneiul,  the  jiidgrAcfnt  mtt^^  aV^rested  |  thb  jflaitatttf,  1i6W-^ 
ever,  on  .appli<^ticfff,'' blight  hktre  blden* '  totitled  16  a  vMr^ 
df  note,  O0piiyiiimtof^dostfii(ay  t^^^'^^^^'^^^^  ^    ' 

Jadghi^t 
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WbCTdeoMrtta<ftaii«if»<itoMtftt»it><aa^  fk&i  Mies  diitf'lwv^ittyb^' 
tbk  will  iNMk^iiMM6'4hevt  fd»l;o«>^^  mrrien^  1o  4ei<Mbr'Mbor«Afer«b>  4 
oontrad  i^BMedwtlf  ttftdd-'by  tiiv  employer/  and  ibr  whleh  lie  does*  ioi 
receive  paynMdt  Ol^pie^  of  letters,  Aa,  remaining  in  n  forei^  couh  dt 
admin%,-aii«*idttly  tftrtNeiMlc^ted  tnder  th^  Ml  tff  iAe6:>M,'^l)^  T^ 
tanBd^iiatL9oilMiiimi^1mi^  cK^fiK,'^^/  M^Madte  «¥idezi<^' 

THiS'was  ao  aetiio»'(»f  asmmpsit,  brought  by  theplaitxtiff 

ITS;  JVtiven  ▼*  Jftnin,  13  J.  R  48;  Chapnian  v.  iS^O^  18  Id.  Sa 
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as  the  factor  of.  the  defendant,  for  the  Oipoiini  qf  his  .cpp? 
missions  on  selling  a  quantity  of  leather/t  .  • 

The  cause  was  tried  before  Mr.  Just^e  Stei^tffat  the  New 
York  circuit,  in  March,  1801,  when  the  ftDllp. wing:  facts  wenp 
given  in  evidence.. .  V 

That  in  January,  1795,  the  plaintiff  sailed,  in  the  charao 
ter  of  master  an4  9upercargo  of  the  ship  Somerset^  belonging 
to  the  defendant^  on  a  voyage  from  New  York  tq.Bordeaux, 
in  France.  •  The  vessel  was  laden  with  a  vffy.valuaW^ 
cargo,  consisting  of  a  variety  of  articles,  b^idea»a  quantity 
of  leather,  which  the  defendant  ha4f-  ip  an  engage? 
[*350]  ment  entered  into  between  hirn  and  the  minister  *of 
the  French  Republic  in  the  Uni^  States,  agreed 
to  deliver  to  the  French  government.  By.  tbe^  terms  of  the 
contract^  the  leather  was  to  be  paid  for  on  delivery,  and  if 
not,  the  minister  bound  himself  that  it  shoif  Id  be  paid  for 
at  the  treasury  pf  the  United  States,  ou.t.of}he  debt  due  to 
the  French  Republic.  In  March  follo^iag,.  the  plaintiff 
arrived  at  Bordeaux,  and  after  encountering  ^me  difficul- 
ties, delivered  the  leather,  which  not  b^irjg.,tj^^n  poid  for, 
the  plaintiff,  according  to  his  orders,  made  a'regular  protest 
against  the  French  Republic,  completed  the  sale  of  the  resi- 
due of  his  cargo,  and  invested  the  proceeds  in  another,  with 
which  he  set  sail  for  New  York ;  but  in  the  course  of  his 
voyage  was  captured  and  carried  into  Bermuda,  where 
vessel  and  cargo  were  condemned  by  ih&inSe^uhniraUy  court 
of  that  island.  .  All  the  papers  relatingtto  the^^MAtoaid  oargo 
being  on  boatd,  were  according  to  the^<;«tet^i*t'of'the  admi- 
ralty in  matters  of  prize,  lodged  in  tB'feffejg^^^^ 
To  prove,  therefore,  his  letters  of  JustjnLictjiqp%  aqthio 

rities  und^r  whioh  he  acted  in  thevdispoW:  A>f:-their>leather, 
the  plaintiff  offered  in  evidence  the  deposition  of  the  regis- 
ti-ar  of  the  vuxctdmiraliy  court,  annexlh^i  uhuef*  its'  seal, 
tiVitbenticated  copies(a)  of  all  priginalvj^ttefv.  aad  papera 


(a)  The  rule  of  evidence  m  to  oopiee,  w  laid  dowa  b|[^rd  %lt».ii|  X^mI 
T..  Clarke,  Z  Salk.  154^  .to  be  thia:  *' Wherever  tUe.^9cigiDal  it  of>pat^i« 
uture,  iuid  would  be  evideoce  if  produoed^  un  jilf^D«d||•^  ^^ra 
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fband' on' board  the  Somerset,  together  with  a  fall  copy  oJT 
ihe  prdoeedings  agamst  her  and  her  carga^  •■ 

•To* the  leadiFfig  of  these,  the  defendan^B  counsel  made 
objectioDS,  which  were  overruled,  and  they  were  accordingly* 
roteiredi '  >• '»   ■  * 

••'Frdm.'tboBe'ii' appeared  that  the  defendant,  in  his  first 
^  letter  of  insfnictiomB,  dated  the  Sd  of  January,  1796,  says^' 

j  *'Yoa  have^-tfaeinvoioe  and  other  papers  that  respect  the 

f  C'lrgo  naw<in  board  the  ship  Somerset,  and  which  goes  con* 

signed  to  your  'address.  The  commissions  upon  the  sales 
and  investiiifentB  wrll  be  2  1-2  per  cent."  He  then  proceeds 
to  direct  tiBietQondiict  the  plaintiff  was  to  pursue  in  deliver* 
log  the  leather;  and  how  he  was  to  manage  in  order  to 
obtain  pay meniji  but  no  authority  whatsoever  was  given  to 

'  In    a '  Btibsequent    letter,    dated    the    8d   of    MarcH, 

efOilly  90.;  jfli^r^the  original  is  of  a  private  nature^  a  copy  is  not  oTidenoe. 
oiikai  the  original  is  lost)  or  burnt*'  See  JU  Quern  y.  SuUon,  10  Mod.  H 
Tliia  role,  as  to  originals  of  a  public  nature,  is  not  confined  to  records;  there-' 
Ibre,  ihb  eopy  df  a  Bink  of  England  bill,  remaining  on  file,  is  good  evidence. 
M^mm  fi.  Oainy,  ^BUk-'  1(5.  It  would  seem  that  Journals  of  congress,  oofr 
poratio^  |K>oks^.,|»f|pB|i  register,  transfer  books  of  oompanies,  and  other 
papers,  which  savor  more  of  a  private  than  a  public  nature,  as  not  apper- 
taining to'  the  community  at  large,  when  deposited  or  kept  in  some  particular 
ftiM  fH&m  Wll^iide  it  would  be  inconvenient  to  remove  them,  aud  under 
8p6olil:fcuftodyj:cbneMthin  the.  principle  which  governs  copies  of  originds 
G(,0i\^pMjiO^pafftfe^  Ih^  King  v.  Lard  Cfwrge  Oordon,  Doug.  693,  note  (3). 
A  copy  of  a  deppsitipn  sworn  at  a  Judge's  chambersi  delivered  out  b^  his 
derk,  and  attested  by  his  signature  is  good  evidence  without  proof  of  an  ex- 
amination  with  the  original ;  (Duncan  v.  ScaUf  1  Camb.  101;  f»ee  alao  APNeU  v. 
^lirekiHrdil  fl^p,  hspl  S63 ;)  and  an  examined  copy  of  an  affidavit  on  flli,  in 
irl^hjP9ijui7;|i!r4f;5Sf^i|utted,  pa  evidence  to  prove  it,  withouli;|ddacing  fl^ 
^of^isit<mer  before,  whom  sworn,  or  proving'  his  handwriting.  -    The  King  v 


»,,  Cart)).' 220.  A  court  of  vice  admiralty  is  a  court  of  ackqowledgjpi 
Jktnsdii^Mi'b^  air ^Un tries,  and  all  nations  ad,  6i  assume  to  act,  under  ttie 
k#1»y  #lEieh  U  M^SonstitUted ;  for  this  reason,  and  arguments  to  be  deduced 
Nm  Hm  e(9iiMi^.aK9f^  as  a6  inconuenimti,  the  evidence  offbred  in  the 
|ext  may  well  :b^,;f0O9Qsed  omni  exapUaw  mqjor.  To  prove  an  examinejl 
eoipy  of  a  record,  it  is'sufficient  for  a  witness  to  swear  that  he  examined  H 
f^  tikdtiiir  riad  (he  record.  Heid  v.  Uargiaon,  1  Campb.  469 ;  flVfas  Vl 
ffOt'ibl  411  Vi^^v:  Juidd,  1  Esp.  ^p.  2G4.  by  Day,  note  (I);  &  P.       '^ 


K^  GMM  |»:VHS^aarRllliS:0eOiMR. 


^^^■^ji  11  ■*■■•'■■    8"  ■  I.  -I     J    .  .       Hl^ 


v^  liviBgiloa. 


■«Ba^ 


[fM^X] . .  XW^  1!tbi^  elefbii4aot.9a^  'Hi  JML  fiod.  tihat  jm 

cannot  ,gq|  ^\miWXOtKjiSffr.^ufL^^ 
(d  j0Qiitraia^>aodt.yQa  4Mi.  fi(^iat«iiQftr  .|(h«t<prio^  i*  will  be 
liest  so  to  do.'' 

In  the  transaction  of  the  ahip^s  bii8hiin«tBordeaax,  the 
pbiiUbiff  emplayad'ttoddc  <hiia  .theiuMiaen  of  iBtflMi^iSaasoii 
4e  BftrtoOf  ftt.a  oommissioii  QiAch%  ptr  iwil.  .#nt  ^  the  com- 
miasiQn  of  5.p$r  orat*  allowdd  hiia  fa(yrtlhft  .4«feada&t:;  but 
they  4d^arged>iio.<»ffvinifl8ioa{Om.thfttteatbaiv.  ! Jt  Anpeared 
alHoin^evidsnce,  ihM  (he  whole  asiaiiSitiOKi  jwbick  aiCom- 
miidion  waachaiKpd^nna  69,416  dQttata^tbilitlbejoaplun'a 
wagea.vroBe.  obAj  8Q.  doDam.pec  jonQnth^  jduivgh.  mfiatera  for 
mch  .voyagea.^usuaUy . A^ jraceiyed*60  doUMa  ar  Mmth ;  and 
thaA  1^  plainliiff  hadi^ign^  aiffeoaipt^MfiiU^^ai  ^e.  fiK>t  of 
an  account  in  which  commissions  for  the  leather  had  1)een 
qharged,  for  the  balance  iilainvadJaty  bim/ioMitthe  defend- 
ant, after  deducting  the  commissions  now.  demanded ;  but 
the  words  ^'ipfull"  w^rewrittePiWitbaline^raWlLthroi:^ 
them. 

,r  XTjndeF  tbe(9Q*fii«»u9i9taMMQie«y  Xbei  jiiqri£^^ 
tiff  the  amount  of  the  commisBioiis  claim^^by  ham,  being 
2  1-2  per  cent  on  the  invoice  cost  of  the  leathel*  delitered, 
subject  to  th^  opinion  of  the  court,,  whether  he  was  entitled 
to  ,a^y:  Qomi)9ia8»ppS|  f^ndat^whsit;  rate.2>#(^Q0!i}diBg<,to,whicb^ 
the.  verdict .^  was  either  to  stand  orbardimiBish^d;  but  if 
the  court  should  determine  that  no-  eommissioiM  were  due, 
^en  judgment  to  be  eptered  for  the  defendant. 

u.  EkmUUrn^  &xr  tb^  plaiati£ .  iTbempriiiiBi}Ml  .{yaeBtiM  im^ 
whether  the  plaintiff* is  cntiUcnl  to  froommission  oa  the 
Ibather  ?  There  is  another  supplementary  point,  as  to  the 
admissibility  of  the  ^yidepce  of  ;the,.ad»ira)i.ty  pnKeejdingai 
from  wheooQ  W0.d«riye  the  testimwy.i^v  theidefendAot'a 
letter. ^  The  right  to.  the-  oommissiont  wiU  depend  o«  the 
•x>Dstruction  of  the  defendant's  letten  By  thjeit,  the  cargo 
19  consigned  JK>  hin;i.  .  ']fh^re.i9  %  litUei  appai:e,iit  itmbigui);y 
relating  ^to  the  twp  ^d  ik  half)  per  cent  whathM  ta  be  tiJceii 


WW  lYraX,  ROVBUBBR,  180!^  Ml 


IftUttr  TL  LhrlBgaton. 


Off  thesalei  and  iBYQgtnienta  clistributiYoly  or  copulatively  ? 
Bui  on  thiB  there:  is  no  actual  difference  of  opinion, 
for  theootinsei  on^thia  other  side  agreed  to  the  *di8-     [*S62] 
tribative  aooeptation  of  the  words,  with  this  only 
excision-  of  bills  and  money.     The  dispute  now  is  as  to 
the  leather. .'  On  the  latter  there  can  be  no  doubt.    The 
circuitistanoes:  of  the  caae«how  there  cannot  be  a  different 
eoostruction.    The  plaintiff  was  consignee  of  the  whole 
cargo.     The -mere  being  a  consignee,  according  to  mercan- 
tile la w^  entitles  to  commissions  ;^  for  commission  is  incident 
to  oonsignmenti     He  Was  to  have  a  commission  on  the 
sales.  •  The  leath^  wm  only  eoniriacted  far  here.    That  con* 
tvact  and  the  sale  in  consequeuce  of  it  were  both  consum 
mated  by^the  delivery  which  the  plaintiff  had  to  perform. 
\  Ail  writers' distinguish  contracts  from  sales.    The  latter 

are  perfected  only  by -payment,  or  delivery;  and  this  last 
the  plantiff  bad  to  perform,  under  a  load  of  discretionary 
power,  which  he  bad  to  exercise,  in  weighing  or  delivering, 
as  ciTcumatances  might  require :  besides,  he  had  an  alter- 
native power  to  sell,  or  deliver ;  he  was,  therefore,  agent 
and  oonsignee.  The  defendant,  it  is  understood,  relies  on 
the  contract  and  sale  of  the  leather  being  here  ;  therefore, 
being  the! effect  of  his*  own  labor  and  exertions,  that  the 
plaintsfl^  in  this  respect,  was  a  mere  captain,  and  cannot 
claim  any  commission.  This  has  been  already  confuted  ; 
the  trouble  the  plaintiff  was  to  have  is  stated  in  the  letter 
of' the  defendant,  and  it  is  not^presumable  that  he  was  to 
have  it  for  nothing ;  especially  as  his  situation  charged  hicn 
with  a  Hesponsibility,  which  the  court  can  never  suppose  to 
be  gratuitously  undertaken.  As  general  consignee  of  the 
whole  cargo,!  commission  on  all  must  be  implied. 
'On  the  admissibility  of  the  proceedings^  the  court  will 
dMerve,:tbat  papers  often  gain  respect  in  consequence  of 
the  situation  where  found.  :  Old  papers  with  wills,  &c.  are 
not  accredited  merely  from  their  antiquity.  There  can  l)e 
ara'doubt  that  sentences  in  the  admiralty,  for  the  purpose 
f»^ establishing  aiay  fact  they  contain,  and  all  the  proceed* 


852  CAKBS  IN  THM  SUPRRBEK  OOCfHT. 

Miller  v.  Livingston. 

ings  incident,  oie  prima  facie  evidenoe.  The  qaestioa  now 
is,  whether  proceedings  relatidg  to  the -subject  of  contro- 
versy shall  be  received,  when  that  subject  was  not  the  mat- 
ter before  the  court  there:  If  decided  against  the 
[*358]  plaintiff,  it  will  only  turn  *him  round  to  a  court  of 
cquiiy,  which  the  court  certainly  will  not  do.  The 
objection  to  the  admission  is  the  want  of  proof  of  the  hand- 
writing of  the  defendant  The  court  will  remember  there 
has  been  a  n(>tice  to  produce  the  original ;  that  the  letter 
m  question  has  every  circumstance  to  make  it  believed  a 
fair  and  regular  document ;  it  was  the  guide  of  the  plaintiflTs 
conduct^  and  hus  been  forcibly  taken  from  him;  it  was 
against  his  consent,  and  without  his  concurrence,  that  it 
was  placed  in  the  archives  of  the  court  of  admiralty, 
where  it  is  irrevocably  fixed,  from  whence  it  can  never  be 
removed:  it  is  adduced  only  as /^nma /ic2«  evidence;  there- 
fore,  the  defendant  was  at  liberty  to  rebut  its  contents.  In 
our  own  courts  a  copy  thus  authenticated  would  be  good 
evidence,  and  the  almost  impossibility  4>f  sending  a  psraon 
to  authenticate  by  inspection,  is  an  argument,  from  the  ex- 
eessive  inconvenience,  why  the  evidence  should  be  received. 
No  one  can  disbelieve  the  fact  The  only  difficulty  is  the 
technical  one,  of  establishing  the  hand  writing;  but,  in  the 
present  case,  the  document  ought,  abstracted  from  the  rule 
of  law,  to  have  its  weight 

Hoffman  and  £*.  Livingston^  contra.  First,  as  to  the  ad'f 
missibility  of  the  testimony.  The  court  must  depart  from 
every  rule  before  they  can  be  indined  to  admit  it  Sup- 
p  Hse  the  letter  itself  had  come  into  court,  and  been  produc- 
ed, would  that  have  been  enough  to  have  it  read  before  a 
jury  ?  Must  not  the  hand*writing,  the  execution,  as  it  might 
be  called,  have  been  first  established  ?  Waiving,  therefore 
technic'il  reasoning,  shall  a  letter  read  in  the  court  of  ad- 
miralty, and  made  an  exhibit  there,  become,  in  this  cir* 
euitous  mo<l<>,  evidence  here,  where  the  letter  itself  Aevery 
ixhib^  would  not  be  testimony'?  A  plaintiff  cannot^  by 
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merely  producing  a  paper,  make  it  evidence  for  him.  Bnt 
the  argument  is,  that  if  he  will  first  exhibit  it  in  a  foreign 
court  of  admiralty,  the  copy  shall  be  better  than  the  origi- 
nal The  difficulties  and  inconveniences  arise,  as  they  ever 
will,  in  consequence  of  departing  from  established  rulesg  and 
is  not  an  admissible  argument.  The  law  points  out  a  mode^ 
a  bill  in  equity.  In  the  admiralty  no  proof  is  made 
*of  the  genuineness  of  the  letter,(a)  nothing  but  a  [*364] 
mere  naked  possession.  But  even  admitting  it,  the 
case  itself  when  plainly  stated,  solves  every  difficulty. 
The  leather  was  only  to  be  delivered  in  France,  not  aold ; 
that  business  was  done  here.  The  plaintiff  filled  two  char- 
acters, and  each  consistent;  he  was  to  deliver  the  leather 
as  master;  in  this  capacity  he  was  a  mere  carrier,  the  resi- 
due of  the  cargo  he  was  to  sell ;  and  here  he  was  consignee, 
to  receive  the  commission  of  2  1-2  per  cent,  on  sales  and 
investments,  distributively.  The  question  is,  was  the  lea- 
ther  sold  by  him  ?  If  so,  he  is  to  be  paid  a  commission ; 
if  not  so  sold,  he  is  not  entitled  to  any.  He  must,  accord? 
ing  to  the  counsel's  own  position,  contract  and  deliver  to 
make  a  sale.  The  plaintiff  only  delivei^;  then,  on  the 
principles  relied  on,  he  did  not  aelL  If  paid  for  in  France, 
2  1-2  per  cent  commission  was  to  be  allowed.  It  is  not 
now  paid  for,  and  the  plaintiff  cannot,  on  the  leather,  claim 
a  commission.  It  can  be  put  in  no  other  shape.  The  de- 
livery, therefore,  was  all  the  plaintiff  performed,  as  to  the 
leather;'  that  was  in  the  line  of  his  duty  as  captain,  and  for 
OuU  he  has  his  wages.  These  very  commissions  were 
chafed  and  relinquished.  In  the  account  which  makes  a 
part  of  the  case,  they  were  claimed,  but  on  being  objected 
to,  were  stricken  out,  and  a  receipt  given  for  the  balance 
without  them. 

Commissions  are  claimed  by  the  words  of  the  letter  of 
liieotious ;  i^  then,  they  are  not  plain,  explicit,  and  beai- 

(«)  A  copy  of  a  note  of  hand  reAised  to  be  read,  theie  being  no  proof  chat 
the  origioal  note  was  genuine.  Qoodier  t.  Lak^  1  Atk.  448.  N.  B.  Tht 
mlea  of  evidence  are  the  anme  in  equity  as  at  law. 

Vou  L  6rt 
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lliUer.fu  livingtton. 


lag  the  fallest  proof,  tbey  are  not  to  be  allov^ed.  One  inuat 
beigoomot  of  the  English  langaage  if  thcyongbt;  the 
words  are  ^'  the  eommisaioiia.  upon  thaaahseLVkdinvestmeaUj* 
Was  there  a  sale?  Was  there  a  .receipt  of  money  or  bills  ? 
Was,  there  an  investment?  In '.these  three  eases,  commi»> 
sions*  were  to  be  allowed,  not  otherwise.  But  thequalifi* 
cation  of  oonaignee  confers^  it  is  said,  wonderful  rights; 
that  the  mene  character  implies  a  title  to  commissions. .  Goa- 
signment  alone  gives  no:  commissions ;  n t  is  complying  with 
that  consignment,  and  the  conditions  on  which  madeu  Com* 
mission  i^^the.child  of  sale  ;(a)  the  result  of  *bene> 
[^.S5§]  fit  to  the  parties,  not  the  mere  placing  ia^*the 
<  hands  of  another,  when  nothing  is  done ;  still  leas 
when  what  is  done  is  contrary  to  orders^  The  instruo 
tioBB  are,  ''<to  be  delivered,  their  faying  you  oil:  delivery.^ 
Nofl -obedience  of  this  positive  order  is  an  answer  to  the 
claim  of  commission.  The  contract  being  in, the  alterna* 
tive,  for  payment  here  or  in  France,  is  nothing  to  the 
purpose.  The  defendant  was  to  decide  on  the  plaee^  and 
he  chose  it  to  be  at  that  of  delivery,  and  on  delivery*  only. 
That  the  wages  were  less  than  ordinarily  given;  was  the 
natural  and  reasonable  consequence  of  iureumstancea. 
The  plaintiff  was  made  consignee  of  the  cargo,  t^nd  .had 
he  obeyed  bis  instructions,!  by  receiving  payment  on  deli- 
very of  the  leather,  and  investing  the  proceeds  for  an  In- 
dia voyage,  as  was  contemplated,  his  emoluments  would 
have  been  excessiva  fie  has  acted  in  contradiction  to  his 
orders,  and,  therefore,  instead  of  commissions,  is  liable  to 
responsibilities.  As  to  the  evidence,  it  may :  be  procured 
in  another  way. 

Hamilton^  in  reply.  It  will  be  necessary,  to  add  <  only 
one  or  two  observations  to  the  reasons  for  admitting  this 
tsstimony.  It  is  not  asked  to  be  received  as  oonolosive^ 
but  only  ba  prinva  facie  evidence,  subject  to  be  rebutted.  It, 

(a)  Or  piarchaae.    Beawa%  49. 
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l(U4c  r.  litiapfUa. 

tfaar^bre4:i8  nob  pot  00  the  same  footing  as  a  letter  witb 
tfae  bwid.-fWriUDg,  or  Bxepution,  as.  it  lias  been  termed,  fulljr 
CBtaUiahod ;  ia  tbialaat  oasoit  would  be  final.  ,The  deter* 
ninatioa  of  tkaooimiaof  iauaeoBe  importaoce;  but  they 
wiU  reoollecL,  tliat  jth9.  original  letter  was  not  volnntarify 
brought  into  a  oo.BEt  to  fiirvard  the  interest  of  the  party 
adducing;  it  The  question  is,  whether  an  agent  on  the  sea, 
in.die  ^rOBSfitHioii -of  ^  bosioeas,  in . poeseaaiun  of  all  the 
papers  awl  decnaeBtB  oeoeesary  to  establish  bis  agency, 
and  clBiiBs,  sball  >o^  wben  despoiled  of  them,  give  a  copy 
from  a  oonrl  of  adcairaUy,  where  1ikay  ai«d«pawt«d,  ia  tm- 
timony,  aa  prima  jade  evidenoe?  for  it  is  confined  to  that 
The«nMtinatan«eaiwith.which'the  proposition  is  qualified, 
the  conxt  .wilLipleaBoi  to  obserre,  take  away  all  idea,  of  fiib- 
ricating  papers  to  m^e  usa  of.  them  as  testimony.  Then 
vill  tl»coartitura:uaiouad  to  a  bill  inequity  7  We  deny 
thttt  the  plaintiff  was  to  deliver  only ;  he  was  to 
*«xflrcaseKlisaretion^  and  that  takes  him  outof  the  [*366] 
lin««f  a.mwe  carrier...  The  bill  of  lading  is  filled 
np  Id  faim  as  ooB«gnee ;  be.hadevena  power  to  a^l  the 
leather  on  oertain  «veata,  and  his  character  of  captain  did 
aot  Deoessarily  destroy  or  merge  that  of  consigoee.  The 
proqwcte  and  hopes  of  a  seoondary  voyage,  we  contend, 
the  court  cannot  infer  as- a  oDDsideration.  It  does  not  ap- 
pear ;  a  more  chanoe  cannot,  by  intendment  of  law,  become 
a  ooosideratioa  fiir  {oeritorious  services,  when  there  is  11 
wtittea  oontraot.  The  captain  could  not  be  a  mere  carrier; 
fiw-if  he  badbeBaso,  delivery  to  him^  would  have  been  de- 
ItTscy  to  Uie,  French- Bepublic,  and  he  could  have  no  pow- 
er to  .withhold)  On.tbe  receipt,  it  is  neoessary  only  tostate 
that  it  was  first  wiittaa  "in  full  :"(a)  so  it  stood  when  the 

L.^^  la.WMhnlnitf  lUIa  leoelpt  la  Mil/  jrtma  fiidt  eTideaoe;  and,  U 
joiB^  it  iiuj,bt,aboini..tl»£.ttiB  money  waareceivad  b/  oneonlj  oTlhs  pur 
Km  by  wXuHa  it  Is  ligoed.  StnOon  v.  RaatoR,  3  D.  A  E.  366.  But  where  it 
Ml  of  kll  demand^  aod  givau  witb  a  complete  knowledge  of  all  drcumaUiii 
Ma,  lAid  Kenjou  bedd  .it  to  tw  a  ooncliuiTe  bar,  and  that  a  poraon  nliouli' 
M>t  be  at  liberty  Co  Hp  up  a  tmoaaclion  that  be  liud  ao  dosed.     BriiUnB  t 
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make  a  different  dispoBition  of  the  *  eargo  thttn  bis  former 
inatructions  would  waitanti  and  he  had  accordiaglj  done 
80,  it  might,  perbi^  have  ^iflesdeda  ground  -for  »<&ia 
of  commissions,  or  an  aotion  on  a  juanium  'meruU  fat 
each  services;  or  if  he  had  received  the  iboney  from  the 
French  government,  and  invested  it  .aooordiDg> to  his  firal 
instructions,  he  might  have  been  aititiedto  his  commissions 
on  such  investments.  But  all  this  is  completely  answered 
by  showing  that  he  made  no  sale  or  other  dispoettion'of  the 
leather,  but  barely  delivered  it  to  tiie  French  governmenti 
pursuant  to  the  first  direetionB  <^  the  defendaatt  The 
opinion  of  the  court,  therefore,  is^  the  plaintiff  was  only 
entitled  to  commissions  on  the  sales  and  invesimienii  of  the 
cargo;  that  here  has  been  no  sale  or  investment  of  the 
leather,  but  only  a  delivery  of  it  to  the  Frenohigovemment| 
according  to  the  defendant's  contract  with  their  minister, 
and,  of  course,  no  commissions  due  hkn^  tand  that)  jndg* 
ment  ought  to  be  for  the  defendant* 

Judgment  for  the  defendaDl, 


Jackson  ex  dem.  Putkak  and  oAen^'s^itw^BcrnKgi. 

Parol  teatimony  cannot  be  received  to  show  that  a  deed,  stating  a  ooorae  Sir 
36  chains,  was  intended  toexpreai  29.(a)  An  adyeree  pedis  poa^usio  tot 
20  years  and  upwards,  with  a  daim  of  title  in  other  liodsj'in  right  ef  thai 
pedis  po89e$8Wi  which  lands  are  pttrt  of  the  lot  on  which  itbciJMlit: 
is  taken,  is  a  bar  to  a  rsoorery  in  i^eetmeiit. 


I  <. 


Ejectment  for  lands  situated  in  Johastown,-in  the  eounty 
of  Montgomery,  tried  there  at  the  last  circuit,  before  Mr. 
Justice  Thompson* 

».  (•)  There  is  not  any  rule  mora  nniTersaQj  aoknowledged  than  that  by 
which  it  is  laid  downj  that  parol  evidenoe  shaU  not  be  given  to  obntrol  or  to 
contradict,  to  enlarge  or  to  abridge,  anj  instrameht  in  writing,  thoagh  Itinay 
be  adduced  to  explain;  and  there  ia  scareeiy  aiijr  wUch^ln  fta«a|»|»lSdatfaa. 


'.    o 
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The  lesBors  of  the  plaintiff,  and  the  defendant  also,  deri-red' 
their  titles  under  the  will  of  Victor  Putnam,  their  grftnd<' 
&ther.     He  had  devised  in  severalt j,  100  acres  of  undivided 

hts  created  more  disctusion.  On  the  drat  brnnoh  'of  the  rale  it  his  been  de- 
cided, that  where  an  ambigfuHj  is  patent,  arising  tni  the  fi^^e  of  the  writing^' 
that  is,  from  the  very  words  made  use  of,  parol  testimony  shall  be  exdaded; 
18  whether  '^he  or  they'*  shall  refbr  to  the  next  antecedent  only,  or  to  ail 
preceding;  {Chtney'0  Ckue^  6  Rep.  6S;)  or  the  word  '^woodfl^**  in  a  particnlar 
of  an  estate,  cover  *'  underwoods."  Jenkifuon  y.  Fnpys^  6  Yes.  jun.  830.  80 
where  the  testtfuony  would  go  to  destroy  the  conclusion  of  law  on  a  will  o?' 
deed;  as  on  a  devise  or  deed  void  in  law  for  uncertainty,  to  show  wbc  or 
What  was  meant ;  (Vheney'a  Ckue^  tiM  8up, ;)  or  that  another  peraon  than  the 
one  named  was  intended,  when  there  is  a  person  of  the  name  mentioned  ;* 
{Ikkmar^  t.  RoMlo,  I  Yes  }tia.  412;)  or  that  ati  agreement  for  a  lease  which 
did  not  mention  any  term,  meant,  fK>m  on  adveriisemdnt  to  which  it  did  not 
refer,  a  lease  for  lives.  CUnanr.  Oboke,  1  8oh.  h  Let  22.  So  if  it  be  to  de^ 
rtroy  the  legal  operation  or  construction  of  a  deed  or  other  instrument;  as 
that  by  "heirs"  was  meant  "heirs  of  the  body;"  (AWumi*a  OiM,  «  Rep. 
155 ;)  or  that  a  note  having  no  time  of  payment  expressed,  was  not  payi^le 
immediately;  {Thcmpa&nv,  KeU^iam,  9  Johtts.  Rep.  189;)  or  when,  without 
a  place  of  payment^  that  it  fs  payable  in  atiother  place  than  that  from  wlrence 
dated;  (ib.  ibid,  overruling,  in  this  respect,  the  same  case,  4  Johns.  Rep. 
2SS;)  or  from  the  declarations  of  a  testator,  that  a  will  was  made  by  duress; 
{JaekMn  v.  Knifin^  2  Johns.  Rep.  31 ;)  or  to  give,  fh>m  usage,  a  construction 
to^  Of  e:jcplanation  of,  theJanguage  of  a  grant  or  deed- nbt  ambiguous  or  equi* 
focal.     OorMyou  v.  Van  Brundt,  2  Johns.  Rep.  357, 

TTnder  tlie  5tecond  bronch  of  the  riile  it  has  been  determined,  that  parol 
evidence  cnunot  be  ndmitted  to  show  that  pnrticnlar  lands,  embraced  by  a 
wiftten  contract  ibr  a  leaMC,  were  agreed  to  be  accepted"  ont  of  the  lease; 
{Lcncsonv  Laude,  1  Dick.  346;  JMlv.  ClumJberkdn,  2  Dick.  484;)  or  that ' 
an  annuity  not  redeemable  by  thei  grant.  Was  agreed  to  be  so;  XHarev.  Sher^ 
toood,  1  Yes.  jun.  24;)  or  tlint  an  absolute  bond  was  given  as  an  indemnity; 
{Medse  V.  Mtaae,  Gowp.  47 ;)  or  that  tiiere  is  a  mistake  in  a  writ  or  written 
idfftriimcnt;  {FitzJmgh  v.  RunymK  8  Johns.  Rep.  376^;)  o^r  that  nn  auctiormer 
irad  sold,'  suiject  to  a  charge,  when  his  printed- oondStion^  were,  **free  of  all 
iAcambrances.**  Gimnisv.  Erhari,  1  H.  Bl.  289.  Under  the  third  branch 
it  has  been  held,  that  parol  t^imonjK  \ti  inadmissible  to  prove  that  a  bond 
gfven  to  secure  a  sum  in  trust  for  a  wife,  was  intended  to  be  in  bar  of  dower;' 
{Thiney  v.  Tmney,  3  Atk.  8;)  orJhrni  convei^tiohs  before  and  kt  the  time  of 
signing  an  agreement  for  a  lease,  at  a  certain  sum,  that  it  was  to  be  clear  of 
taxes  t  (Bieh  v  Jack9o%  4  Bro.  Ch.  Oaa.  513 ;)  or  to  supply,  even  in  equity, 
any  defbet  in  ah  agreement  under  the  statute  of  frauds;  (BinsMt  r.  OdUman^ 
0unb.  65 ;)  or  to  prove  tliat  a  ground  rent  Is  to  be  pnid  by  a  tenant,  in  addi% 
lK)o  to  the  sum  mentioned  as  the  rentMn  his  )oMe;  {^reshnr,  MhrdeaUft 
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land  to  eacli  of  his  children,  and  the  overplus  to  be  diyidod 
among  his  four  sons. 
Johannes,  the  father  of  the  lessors  of  the  plaintiff  was  one 

Bl  134S;)  or  to  show  that  an  agreeraent  in  writing  to  exchange  a  copper* 
mill  for  the  grass  of  Whiteacre,  was  intended  to  give  that  of  Blaekacre  also; 
{Meera  v.  Ana^  3  Wils.  275;)  or  (when  there  are  circumstances  of  fraud) 
that  besides  the  money  consideration  expressed  in  a  deed,  there  were  others 
of  name  and  blood;  {Clarkaon  v.  Hanway^  2  P.  Wms.  268;)  or  in  addition 
to  a  valuable  as  well  ns  good  consideration  of  love  and  affection,  there  was 
a  flirther  consideration;  {ScheiTnerhom  v.  Vad^heyden^  1  Johns.  Rep.  169;) 
or  from  circumstHnces,  that  the  sum  expressed  in  a  receipt  of  25  jeare  old, 
was  for  continental  money,  and,  therefore,  amounted  to  less  than  the  value 
stated ;  {Roberta  ar>d  othera  v.  Oamie,  3  Caines*  Rep.  14 ;)  or  to  add  anything 
to  an  agreement  respecting  lands,  because  contrary  to  both  the  common  and 
statute  law.  Pateiicke  v.  Powlei,  2  Atk.  383.  Under  the  fourth  branch,  see 
Vandervoort  v.  Col  Ins.  Cb.,  2  Caines*  Rep.  156. 

.  As  to  the  admissibility  of  parol  testimony,  it  has  been  ruled  that  it  may  be 
resorted  to  when  to  explain  a  latent  ambigiiity,  or  one  which  does  not  ap- 
pear on  the  face  of  the  instrument,  but  arises  from  circumstances  extrinsic^ 
and  yet  upholds  the  writing,  as  to  show  who  is  meant  under  a  devise  by  the 
testator  to  his  son  John,  when  he  had  two  of  that  name,  and  thought  the 
elder  dead;  (Cheney's  Ca/fe,  5  Rep.  68;  Oounden  v.  Clerk,  Hob.  32;)  ao 
wiiere  tlie  bequest  is  of  a  trunk,  and  the  testator  has  left  three ;  {Ptndkkm 
V.  Cfrani  2  Vem.  5 17,)  ao  as  to  ascertain  the  real  person  intended,  though 
n^isnamed,  there  being.no  other  to  answer  the  description;  {Ilod^aon  tmd 
GakUcoU  V.  Hodgwn  and  Fitch^  2  Vern.  598 ;)  or  that  the  person  intended  waA 
called  by  the  testator  as  named,  there  being  no  other  living  of  that  name;  (Beoi*- 
mtmt  V.  fhU,  2  P.  Wms.  141 ;  Faraons  v.  FUraona^  1  Ves.  jun.  266 ;)  for  in  all 
these  cases  the  evidence  coincides  with,  and  supports^  the  instrument,  there- 
fore parol  testimony  may  be  adduced  to  explain  a  contract  according  to  the 
legal  operation  of  tlie  4eed,  though  in  abridgment  of  its  general  temn; 
(Schuyler  v.  Rosa,  2  Caines'  Rep.  202 ;)  or  to  show  wlint  freight  was  aflrraed 
on,  where  a  charter  party  expresses  none;  (fhot  v.  Sulway^  2  Ch.  Caa.  142 ;) 
or  to  prove  a  collateral  fiict  which  explains  tlie  nature  of  an  equivocal  in- 
strument; as  that  an  apprentice  fee  was  given,  and,  therefore,  the  deed  in- 
tended to  be  articles  of  apprenticeship,  though  the  word  "apprentkso**  was 
not  uwd,  and  it  might  otiierwise  have  stood  as  a  contract  for  hire;  (The  JSin§ 
V.  Laindan,  3  D.  A  £  379;)  or  that  provisions  stated,  in  a  written  receipt,  to 
have  been  received  "  for  account  of  the  plaintiff;"  fh>m  the  master  of  a  vessel 
wer^  received  to  sell  on  commission,  and  not  as  a  purchase;  (M'Httry  ▼. 
Faaraaiit  3  Johns  Rep.  319 ;)  or  that  goods  mentioned  in  a  bill  of  paroola  la 
have  been  bought  of  I.  &  D.  were  not  their  joint  property,  but  part  the  aula 
property  of  D.  and  the  residue  the  sole  property  of  L,  who  had  aothorl^  ta 
sell  the  part  of  D.;  (Horria  ▼.  Joknaton^  3  Cranch,  311 ;)  or  to  show  tha  ax- 
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of  the  children,  and  Mary  Bowen.  the  mother  c^  the  de- 
fendant was  another. 

.By  a  deed  of  partition,  reciting  the  will,  the  100  acres 
devised  to  Mary  were  set  out,  and  the  residue  of  the  patent 
apportioned  among  the  four  sons. 

The  north  and  south  lines  of  Mary  and  Johannes  were 
the  same ;  the  dispute  was  respecting  the  east  and 
west  *boundaries.  If  the  lines  and  courses  were  [*859] 
run  according  to  the  deed  of  partition,  the  lands  in 
controversy  would  fall  within  the  limits  of  the  plaintiff's 
division^  but  Mary  Bowen  would  not  then  have  heU  100 
acres.  If,  on  the  other  hand,  the  acknowledgments  of  the 
ancestor  of  the  lessors  and  themselves,  together  with  a  claim 
of  right,  but  not  bl  pedUa jmsessio  of  the  whole,  were  to  prevail, 
the  defendant  would  be  entitled 

Oil  the  trial,  it  was  attempted  to  prove,  by  parol  testi- 
mony, that  the  partition  deed,  in  giving  a  north  course  on 
the  east  side  of  the  lot  of  the  lessors,  for  86  chains  from  the 
southern  line,  was  a  mistake,  and  that  it  ought  to  have  been 
extended  only  29  chains;  in  which  case,  By  running  the 
line  west  to  the  common  nor:h  and  south  boundary,  the 
right  of  the  defendant  would  be  established,  in  conformity 
to  the  several  quantities  of  land,  the  will  and  paitition  deed 
purported  to  be  the  right  of  the  various  claimants  under 
them,  and  also  in  strict  coincidence  with  known  landmarks 


tension  of  time  for  performing  a  written  contract  not  under  aeal ;  (and  as  it 
m  prMomed  not  then  broken,  Keating  v.  Price,  1  John&  Caaes,  22,)  or  whether 
an  adTance  of  5  per  cent  ngreed  in  writing  to  be  paid  on  so  many  shares  of 
bank  s^oelctwaa  an  advance  on  the  amount  of  the  shares,  or  on  the  sum  paid 
ia  ontli^Di;  (Oolte  ▼«  WpndeU,  S  Johns.  Rep.  116;)  or  %hat  the  money  oonsi- 
dentioa  in  a  d<^  was  greater  than  that  expressed ;  (TAs  King  t.  Seammon* 
^M,  S  D.  klA  474:>  or,  as  it  is  there  said^  that  there  were  other  oonsidera- 
tiuti^ .  Ill  cases  of  fnaudr  parol  testimony  is  always  reoeived ;  as  to  show  thut 
the  Batontl  leve^ andalTection litated  as  a  further  consideration,  was  no  psrt 
of  it;  (FUmer  yl  €Mt^  1  Bra  P«ur.  Oaa.  90 :)  or  that  a  will  was  executed  un- 
der duress.  Jyeli9Qn..y.  KnifBH^  2  Johns.  Rep.  31.  See  fiirther on  tliis  sub- 
|sol  in  tiie  index  of  Sugdea's  Law  of  Vettdors^  tit.  **  Fsfol  Bvidenoe.'*'  Ruk- 
/IM<r,<itreiem,Zl^^Wam  .168,  and  the ;  esses  in  r  tha  aole  titers^  by  Mr. 
Goxe. 
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The  judge,  however,  overruled  the  testimony,  as  contrai- 
dictorj,  and  not  explaining  th6  deed. 
-    Upon  this,  and  the  testimony  adduced,  which  is  set  forth, 
the  jury  found  for  the  plaintiff. 

A  motion  was  now  made  to  set  aside  the  verdict,  as  con- 
trary to  evidence  and  law,  and  also  on  account  of  the  mis* 
direction  of  the  judge  to  grant  a  new  trial. 

Oady,  for  the  defendant,  to  show  the  mistake  in  the  par- 
tition deed,  ingeniously  located  the  100  acres  devised  to 
Mary  Bowen,  and  the  quantity  to  which  the  lessors  of  the 
plaintiff  wpuld,  under  that,  and  the  will  of  Victor  Putnam, 
be  entitled ;  and  this  could  not  be  done,  but  by  running  the 
north  and  south  lines  on  the  eastern  boundary  of  the  plain* 
tiff,  29  instead  of  86  chains,  he  contended  that  the  deed  was 
/do  de  se^  unless  so  explained.  He  contended  also,  that  the 
action  was  not  maintainable,  as  thei*e  had  been  an  adverse 
claim  of  the  whole  lot,  accompanied  with  an  actual  posses- 
sion of  part,  in  right  of  the  title  to  the  whole,  and  adverse 
to  all  others. 

[*S60]  *Fan  Vechten^  contra,  insisted  on  the  admissi- 
bility of  the  parol  evidence  to  do  away  the  words 
of  the  deed,  and  that  a  purchase  might  be  presumed  of  any 
txtra  quantity.  He  strongly  urged  the  impropriety  and 
danger  of  extending  the  effect  of  adverse  possession  beyond 
the  land  actually  enclosed.(a) 

(a)  A  poflsession,  wheu  relied  on  as  a  bar,  must  be  odverae  to  the  tHto 
which  is  claimed ;  therefure,  when  taken  daring  a  |>articiilar  estate,  it  wHl 
not  run  against  those  in  remainder.  Jadewn  v.  Schoonmaker^  4  Johns.  Rep. 
390.  On  the  same  principle,  where  the  court  of  chancery  settles  the  rights 
of  claimants  to  land  bj  directing  a  partitioii,  an  adverse  possession,  as  among 
theroselTes,  oau  be^iii  only  from  the  time  of  the  decree.  Jackton  ▼.  Bradi, 
%  Gaines*  Rep.  169.  To  constitute  an  adverse  possoHsion,  it  must  be  adverse 
at  the  time  of  its  commencement,  and  so  oontinue  for  20  years  without  inter- 
ruption; {Brandt  v,  Ogden^  1  Johns.  Rep.  166;)  consequently  no  possession 
ef  another  can  be  set  up  by  a  person  coming  in  under  him,  which  he,  under 
vbom  aiich  person  coroes  hi,  could  not  himself  set  up;  [Jackatm  v.  Burdir^ 
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Thohpsoi;,  J.,  delivered  the  opinio^  of  the  courU,  Ad 
■{>p1ication  is  miule  for  a  new  trial,  on  two  grounds. 

1st.  That  the  verdict  was  against  evidence ;  and, 

2d.  That  the  court  improperly  precluded  the  defendant 
from  showing  that  there  was  a  mistake  in  the  partition 
deed,  aader  which  the  parties  respeotively  claimed,  by 
whiuh  the  leasun  of  the  plaintiff  had  more  land  than  was 
intended  to  hare  been  conveyed. 

From  the  testimony,  as  stated  in  the  case,  it  appears  that 
JohaDLes  Putnam,  the  father  of  the  lessors  of  the  plaintiff, 
and  Mary  Bowen,  the  mother  of^he  defendant,  were  brother 
and  fflKter,  boiA  children  to  Victor  Putnam,  under  whose 
will,  beariiig  date,  the  6th  of  July,  1756,  they  derived  title. 
That  on  the  19th  day  of  September,  1766,  the  children  of 
Victor  Putnam  executed  a  partition  deed,  whereby  lot  No. 
1  was  conveyed  to  Johannes  Putnam,  &ther  to  the  lessors 

i  Jotina.  Rep.  303 ;)  it  tMom,  thsreTara,  that  m  a  Mpiattar  coniM  in  Dndei 
the  UUe  of  the  troa  owner,  no  peraon,  deriving  hiii  poBteatioo  Ihim  a  aquatter, 
ein  let  it  up  aa  Bdrnae  to  the  rightfiil  proprietor.  Where  the  deeds  upm 
»hidi  a  debnee  In  ejectment  is  rested,  prove  void,  and  the  dufendiint  liaa  re- 
eoom  to  idveree  poaeaakm,  alone,  he  must  (how  it  bj  a  rea^  sabstantial  en- 
doaure,  iin  actual  cx-cupancy,  a  ptdii  ponatio,  which  Is  deflntte,  positive  ai>4 
■ratorioa*.  A  mere  pcaaweion  fence  is  not  enough,  Jactatm  t.  SchoonmiUlv, 
1  Jolins.  Hep,  330.  OlMerve  llie  dialincUon  whers  the  poesewion  is  by  chum 
onder  a  deed  conveying  it  right,  (as  in  the  text,}  and  nnder  which  poseexaiOQ 
i*  taken.  An  adterte  powwwlon  of  above  40;eara,  acconling  to  an  acknow- 
ledged  but  erroBeona  line,  ia  a  complete  bar;  IJadeim  v.  Dj/aling,  2  Calon' 
Rep.  198;)  to  If  noconling  to  nn  erroaeoiM  larvey  and  pwtition  thereoii. 
Jadttnov.  HmbntKli,  ^.Juhnt.  Rep.  3:11.  A  poawMlon  of  15 years,  with 
color  of  title,  though  by  llie  maps  and  deeds  it  be  aocording  to  an  erroneous 
line,  givei  a  complete  iiOe  agalnat  nit  the  world ;  (.ShytKMNt  v.  Tampldat  A 
DimJiam,  9  John*.  Rep.  61  ;|  twn  xgainst  a  del^ndanc  who  hna  recovered  lij 
del&olt  in  a  Ibnner  auil,  the  siime  premiaea  Tmm  the  ^ilainlin;  tlioujfh  both 
panj^  derive:  title  iit|4er  llie  itime  divd,  and  a  recent  survey  show  tlio  loca- 
thxi  inconect)  (Jackam  v.  Dugcndotf  it  ZoUer,  3  Johns.  Rep,  369;)  fm  after 
i  jiiwiiiiiiinn  of  above  !6  j-eon,  (tlie  tane  is  40,)  according  to  a  map  and  aur- 
vey,  the  corroctnew  of  tlie  locationa  I'onnot  be  disputed  by  the  pitrlies,  ol 
UhM  dHirolng  noder  Uiam  ;  (Jadraoa  v,  Vtdder,  3  Johns.  Rep  8 ;)  but  B  po» 
HMBion  of  i  jeer^  thougli  according  Vt  u  hoe  designated  by  the  lessor  of  the 
plainer,  Ib  no  bar  against  s  correct  location  made  iO  year*  anteoodenlly 
Aciam  v.  Doltglai,  8  Johns.  Rep.  367. 
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of  the  plaintiff,  and  lot  No.' 8  to  Mary  Boiven,  mother  to 
the  defendant ;  and  the  question  betw^kfii  the  parties  m^ 
where  is  the  line  of  division  betwee»  the.  two  lots?  Tho 
plaintiff  leaving  made  out  a  title  to  lot  K<>.  1,  and  the  de- 
fendant to  lot  No.  8y  James  Lansingv  a  aupvejor,  aadr  wilness 
on  the  part  of  the  plaintiff^  testified,  that  he  bad  run  the 
western  and  .northern  lines  of  lot  No«  1,  acoording  to  the 
partition  deed ;  and  that  some  of  the  premises  in  question, 
acoording  to  suck  survey,  were  included  in  that  lot. 

Jacob  Beesj  a  witness  on  the^part  of  the  defendant,  swore 
he  was  55  ye^u^  old,  and  that  as  long  ago  .as  he  could  re* 
member^  Mary  .Bowen.  was  in  possession  of  the  land  now 
.  held  by  the  defendant^  and  that  she  died  inpossea- 
[*S61]  sioaf  ^she  had  some  land: enelosed  in  fence  down 
as  far  south  as.the'road ;  she  used  to  live  4  or  500 
paces  south  of  the  road,  but  that  just  before  the  war.  she 
moved  down  close  to  the  north  side  of  the  highway.  That 
about  14  or  16  years  ago,  Johannes  Putnam  showed  him 
his  west  line,  and  told  him  he  began  at  the  Mohawk  river, 
and  ran  northerly  nearly  to  the  highway,  to  a  pine  tree, 
and  that  the  land  north  of  that  was  his  sister's,  Mary  Bowen. 
That  when  Johannes  «howed\  him  this  line,  Mary  was  in 
possession  of  the  land  north  of  the  road.  That  about  seven 
or  eight  years  ago,, Francis  I.  Putnam  put  up  a  stone  near 
the  pine  tree  showji  him.  by  Johannes,  and  said  that  was  hia 
eomer,  and  that  at  this  time  the  defendant  was  in  possession 
of  most  of  tho  land  on  the  north  side  of  the  road,  which  he 
now  holds.  That  the'  whole  of  the  land  now  held  by  the 
defendant  was  not  cleared  or  jn  fence,  at  the  time  of  )i(arj. 
Bow^n's  death. 

Jacob  HalVanother  witness  on  the  part  of  the  defendant, 
swore  that  abbiit  36  years  ago,  Johannes  Putnam  told  hira 
his  land  went  no, further,  north  than  the  road,  and  that 
Mary  Bowen«owned  the  land  north  of  the  road.  •  Tbact  at 
thiatime^  orshortiy -after,  Mary>Bowen  lived  near  the  road; 
she  had  before  lived  farther  north.  Jcfhanties  Putcrani  cldled 
the  witness  particularly  to  show  him  where  his  line  wa& 


Jf&ff'tfbHK,  sovaitBBB,  tsw. 


It  appeared  also,  by  the  testimony  of  Abmbam  Conyne, 
thst  about  ten  years  ago  he  applied  to  Francis  I.  Putnam^ 
to  reiit-bim  part  of  a  house  that  stood  near  the  road,  on  the 
north  side ;  Aat  the  said  Francis  deolibed  hiring  it  to  him; 
but  referred  him  to  the  defendant,  of  whom  the  witness 
leased  the  house  for  one  y«ar;  the  witrress  understood  that 
PutAam  did  not  claim  north  of  the  road.'  Lewis  Clement 
also  testified,  that  about  seven  or  eight  years  ago,  he  assist- 
ed Francis  I.  Putnam  in  making  a  fence  between  these  Iota 
on  the  Boutfa  side  of  the  road  ;  that  the  defendant  came  to 
them'  and  inqaired  of  Putnam  if  he  was  making  the  fence 
on  ihe  line,  to  which  be  answered  that  he  was,  as  it  had 
been  shown  by  Jacob  Bees  and  thcfdefsadant.  Itappeared 
also  that  Mary  BroWn  died  about  ISyeara  ago.    ' 

*0n  the  -part  of  the  plaintiff  it  appeared,  that  [*S62) 
part  of  the^premises'in  question,  adjoining  the  road, 
lrei«  aoimproved  at  the  expiration  otth6  war.  It  also  ap- 
peared that  About  six  ot  serea  years  ago,  the  lessors  of  the 
I^ntiff  claimed  the  premises,  by  threatening  to  dispoaseai 
one  Pet^  Likwrenoe,  who  afterwards'  took  a  lease  under 
t)iem.  Bub  Lawrence  had  the  possession  from  Jacob  Reea^ 
who  held 'under  Abraham' Oonyne,  V/bo,-  it  appears,  had 
faired  it  from  the  defendant. 

The  partition  deed  between  the  ancestors  of  the  parUes  . 
bears  date  in  the  year  1766,  wherein  lot  No.  1  claimed  by 
the  lessors  of  the  plaintiff,  is  described  as  beginning  at  the 
Moba:wk  H^er,  and  running  a  northerly  course  S6  chains, 
describing  no  monument  tt  the  termination  of  this  line.  It 
appears  from  Ae  testimony  of  the  Surveyor,  that  to  extend 
this  Hoe  northerly  the  number  of  chains  given  in  the  deed, 
and  then  pursue  the  other  given  courses,  woUld  include  part 
of  the  premises  in  question.  But  the  testimony  on  the  pan 
of  th«  defendxDt  tippears'  to  me  to  be  strong  and  irresistible 
with  rtispect  td  the  actual  possessbn  for  a  long  aeries  of 
years;  and  that,  in  fetft,  no  posseaaionwas  ever  had  of  thfl 
oremises  by  tlrs' lessors  of-tbe  platutifl^  or^  their  father;  un- 
der that  9e<d:     Andthat,  admitting  the  deed  to  cover  the 
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luDd,  still  the  plaintiffs,  and  those  under  whom  thej  olaiai, 
have  abandoned  it  for  such  a  length  of  time  as  to  preclade 
them  from  a  recovery,  at  least  in  this  form  of  action.  It  ib 
true  a  man  may  be  mistaken  with  respect  to  his  titlei  and, 
perhaps,  ought  not  to  be  concluded  by  his  confession,  if 
made  under  circumstances  inducing  a  suspicion  of  imposi- 
tion  or  ignorance,  neither  of  which  appears  in  this  circum- 
stance,  and  when  acquiesced  in  for  the  length  of  time,  as  in 
the  present  case,  he  ought  to  be  concluded.  It  appeara  that 
the  premises  lay  north  of,  and  adjoining  to,  the  highway, 
which  is  the  division  line  between  the  partiee^  according  to 
their  present  possessions:  the  lands  of  the  plaintiff  laying 
to  the  south,  and  those  of  the  defendant  to  the  north  of 
this  road.  Two  witnesses  on  the  part  of  the  defendant 
testify,  that  as  much  as  86  years  ago,  which  niust  have  been 

very  shortly  after  the  partition,  Mary  Bowen  was 
[*86S]     in  the  possession  *of  the  premise  the  poss^SBion 

of  Johannes  Putnam  going.no  further  north  than 
the  highway ;  and  it  appears  by  the  testimony  of  one  wit* 
ness,  that  as  far  back  as  the  period  above  mentioned^  Johan- 
nes  Putnam  showed  him  the  line  between  him  and  his  sister 
Mary,  and  declared  to  him  that  his  land  went  no  fiirther 
north  than  to  the  road ;  that  the  land  north  of  the  road  was 
his  sister  Mary's.  The  same  declamtion  was  made  to 
another  witness  about  14  or  15  years  ago,  and  since  the 
death  of  Johannes  Putnam,  the  lessors  of  the  plaintiff  have 
repeatedly  recognized  the  same  line,  both  by  their  declara* 
tions  and  acts,  and  never  showed  any  dissatisfaction  until 
about  six  or  seven  years  ago.  Thus  it  is  clear  and  conclu- 
sive, from  the  testimony,  that  the  defendant  and  Mary  Bow* 
en,  his  mother,  under  whom  he  claims,  have  been  in  poaaes* 
sion  of  the  premises  for  at  least  36  years,  claiming  them  and 
using  them  as  their  own,  adversely  to  any  other  claim,  and 
with  such  repeated  recognitions  by  the  lessors  of  the  plain- 
tiff and  their  father,  of  the  right  of  Mary  Bowen,  as  tc 
show  conclusively  that  they  disclaimed  having  any  right  or 
title  to  the  premises,  which  is  sufficient  to  rebut  every  pro* 
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sumpiion  that  Mary  Bpj¥en  held  und^r.tbeni.  The  Qremi- 
868  being  held  under  such  circumstances,  for  such  a  length 
of  time,  is,  we  think,  sufficient  to  pK>tect  the  possession 
against  this  action. 

We  are  of  opinion,  therefore,  that  the  verdict  is  against 
evidence,  and  that  a  new  trial  ought  to  be  granted. 

Being  in  favor  of  a  new  trial,  it  would  be  unnecessary  to 
give  an  opinion>on  the  other  question,  did  the  court  enter* 
tain  the  least  doubt  on  the  subject.  The  plainti£f 's  deed 
gives  86  chains  on  the  first  line ;  the  defendant  contended 
it  ought  only  to  have  been  29  chains,  and  the  testimony 
offered  and  overruled,  was  to  prove  that  fact:  this  was  not 
to  explain  «ny  ambiguity,  but  was  directly  contradictory 
to  the  deed,  and  manifestly  inadmissible. [1] 


/    ' 


Peyton  against  Hallett. 
The  Same  against  Delafield. 

▲  wmmnty  of  being  **  the  property  of  an  American  citizen,"  is  proved  b/ 
repatation,  employ  and  domidl.  Interest  in  a  vessel,  by  a  person  who 
aa'v  Ihe  original  register,  in  the  name  of  the  owner,  when  she  was  about 
to  asQ  on  the  voyage  insured.  Interest  in  a  cnrgo^  by  knowing  the  articles 
bought  by  the  plainiifif)  and  seeing  them  go  on  board.  A  witness  who  has 
an  order  to  be  paid  out  of  the  sum  to*be  recovered  in  a  suit,  drawn  upon 
tho  agent  wlio  is  to  receive  such  sum,  is  not  a  competent  witness,  though 
iho  order  is  not  accepted.  To  l[>rov6  an  abandonment,  though  made  ia 
writing;  parol  evidence  is  admissible :  and  it  is  not  necessary  to  give  notice 
to  produce  the  letter  of  abandonment,  to  enable  to  show  the  original  of 
which  it  was  a  copy. 

These  were  actions  on  two  policies  of  insurance,  one  on 
the  body,  the  other  on  the  cargo,  of  the  sloop  Ruby, 
*on  a  voyage  from  Charleston  to  the  Mantanzas,  in     [*864] 
Cuba,  **  loarranted  the  property  of  an  A  merican  citizeny 

[1]  See  Oammm  t.  hyrin,  5  Hill,  272;  CUwh  v.  W'tihey,  19  Wend.  320 
j%tter  ▼.  Acker,  1  Hill,  413;  Jaekmm^^.Hutrt,  12  J.  U.  77;  Jtidc^on  v.  Ooy,  i; 
Id.  427 ;  FUOmrgh  v.  Rmffcn,  8  J.  R.  376;  Jackuon  v   Britkm,  4  Wend.  501 
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On  the  voyage,  the  vessel  was  taken  and  carried  into 
New  Providenoe,  where  she,  on  the  9th  ofDecembery  1801^ 
was  acquitted,  but  her  cargo  condemned  aa  lawful  prisse 
The  abandonments  were  made  the  7th  of  January,  1802. 

The  plaintiff,  to  prove  his  interest  in  the  subjects  of  the 
insurance,  called  one  G^rge  White,  who  was  objected  to^ 
by  the  defendant's  counsel  as  inoompetent,  on  account  of 
an  interest  in  the  event  of  the  suita  It  appeared  that 
White,  who  was  sworn  on  his  voir  dbre^  had  received,  ibr  a 
debt  due  to  him  from  the  plaintif!^  an  order  on  his  agent^ 
to  be  paid  out  of  the  sums  to  be  recovered  in  these  actions, 
but  the  agent  had  not  accepted  the  order^  though  he  pro* 
mised  the  debt  should  be  paid  out  of  what- he  might  re- 
ceive, aud  the  witness  expected  to  be  paid  accordingly.* 
White,  however,  further  swore,  that  as  his  right  did  not 
depend  on  the  event  of  the  suit,  he  dhould  look  to'Pey  ton 
for  payment  whether  he  recovered  or  not.  On  this  his  tes> 
timony  was  admitted,  and  the  plaintiff  went  on  to  prove 
bis  interest  in  the  vessel,  by  the  evidence  of  White,  which 
was  again  opposed,  but  overruled. 

White  then  testified  that  he  had  seen  a  register  of  the 
vessel,  in  the  name  of  the  plaintiff,  and  that  she  sailed  un- 
der it,  on  the  voyage  insured.  In  corroboration  .of;  Uiis 
the  proceedings  in  the  vice  admiralty,  tinder  seal  of  the 
court,  were  produced,  setting  forth  a  copy  of  the  register 
in  due  fornL  It  also  recited  a  bill  of  lading,  in  which 
freight  was  mentioned  to  be  payable  in  the  following  man- 
ner :  *^  as  customary  no.  primage  and  otoerage  accfuMomedy^' 

The  interest  in  the  cargo  was  established  by  the  same 
witness,  who  swore  to  having  attended  the  plaintiff  to  se- 
lect the  articles  purchased,  some  of  which  h&  saw  on  the 
wharf  wliere  the  vessel  lay,  and  going  on  board,(a)  The 
counsel  fur  the  plaintiff^  as  additional  pzoof,  adduced  bills 

(a)  A  bill  of  lading  verified  by  the  oaptaiu  U  proof  of  interest  in  «  oarga 
itAndrmo  v.  BtU,  1  Eap  Rep.  173.  So^  though  4«led  after.  «ta»  loa»  of  U 
took  place,  while  the  veeee*  vrm  lowUng..  Omkom  ▼%  J^mm  A9u>4k^  S  O&aA, 
Munh.  109 
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(rf'ptroelii  of  t)i<]  artioles  specifitid  in  the  invoica, 

and  made  *^oat  by  the  Teodon,  whose  h&Dd'Writ     [*S66J 

ing  be  offered  to  prove ;  but  this  latt«c  tMtimony 

was  rejeuted.(a)    (See  Butad  v.   BotAme,   2  Stnu,   1127, 

contra.) 

No  other  reason  than  the  capture  was  ofiered  for  the 
DOD-production  of  the  vessel's  register  and  bill  of  Jadiag. 

To  substantiate  the  oitiaeosbip  of  Peyton,  a  copy  of  re* 
cord  of  bis  naturalization  was  offered,  wbicb  being  objeoted 
to  as  informal,  was  withdrawn;  and  the  counsel  for  the 
plaintiff  then.ielied  on  the  Ustimony  of  White,  who.swore 
that  he  had  known  Peyton  to  have  resided  in  Charleston 
fnaz  or  five  yean,  but  bow  niach  longer  he  oould  not  tell: 
thatJie  had  known  bim  to  command  veesels  jregistered  as 
American,  sailing  under  the  American  flag,  and  carrying 
ten  or  twelve  guns ;  but  that  be  bod  heard  the  plaintiff  say 
he  was  born  in  Ireland;  though  be  had  also  heard  bim  say 
he  was  naturalized  in  17S7,  and  that  he  was  reputed  an 
American  (uliaen. 

To  establish  the  abandonment,  the  agent  of  the  plaintiff 
was  adduced,  who  deposed,  that  on  the  7th  of  January, 
1602,  be  left  letters  of  abandonment  (a  .copy  6f  which  be 
«(  the  same  time  offered)  at  the  oSice  of  the  broker  wbo  ef- 
fected th«  insuntnce,  to  be  delivered  to  alt  the  uaderwriter* 
on  the  vessel  and  cargo,  but  whether  they  were  delivered 
or  not,  he  could  not  say.  The  clerk,  however,  of  the  bro- 
ker, osrtified  thai  if  the  letters  were  left,  tikey  must,  from 
the  r^ular  course  of  butiinesB  in  the  office,  have  beend&« 
livered,  though  he  bimaelf  remembered  nothiag  of  the 
transaction. 

Notice  to  produce  the  letter  of  abaadonaent  bad  nevoi 
been  given' to  the  defeadanla. 

On  this  a  nonsuit  was  moved  for,  it  being  contended  thai 

ifl)  To  prtyre  th*  amount  «f  a  Iim^  ui  amount  of  the  mIm  oTan  adTantar* 
Mdertlw liand of  tlia fkctor,  lield,  on  prormg  bia  liand-writtiift  to  ba good 
•Tldaace.  Bidit  ami  BtOuinU  r.  Bnai^lM,  1  DalL  1&  So  an  bvaica  atol 
It  iIm  pUintifd     Oraiuim  t.  Aran.  In*.  Ok,  1  Ooad.  Harah.  1M. 

VOL.L  68 


565  CASBS  IN  THB  SUPREMB  (X)URT. 


Peyton  ▼.  HaUett— 3mdo  v.  DeiaMd. 


the  plaintiff  had  not  shown  enough  to  entitle  him  to  reco- 
ver. The  judge  who  tried  the  cauae  seemed  to  think  the 
citizenship  not  sufficiently  established,  but  that  a  verdict 
might  be  taken,  and  this,  together  with  the  other  pcintS| 
raserved  by  the  defendant 

The  jury  tpgoffdwigly  ^Mad  £or  the  plaintiff  in  both  suits, 
subject,  ou  a  case  to  be  made  by  the  defisndant,  to  ilM»  opi- 
nion of  the  court,  whether  a  nonsuit  should  be  entered,  or 
a  new  trial  granted. 

[*866]        ^Pendkton^  for  the  defendants,  made  the  follow- 
ing points: 

1st.  That  George  White  was  not  a  competent  witness. 

2d.  That  the  vessel  being  American,  parol  proof  of  own- 
ership  was  not  admissible.(a) 

Sd.  That  parol  proof  of  the  abandonment  was  not  admis- 
sible, the  abandonment  having  been  made  in  writing,  and 
notice  to  produce  it  not  having  been  given. 

4th.  That  there  was  no  proof  of  the  property  being  that 
of  a  citizen  of  the  United  States. 

6th.  That  admitting  these  points  to  be  against  him,  the 
plaintiff  could  not  recover  on  the  vessel,  as  she  was  acquitted 
at  New  Providence  the  9th  of  December,  1801,  and  the 
abandonment  not  made  till  the  7th  day  of  January  follow* 
ing. 

On  the  first  point,  he  said,  it  was  only  necessary  to  read 
the  case ;  by  this  it  appeared  that  White's  interest  was  di* 
rect  He  was  to  be  paid  out  of  the  fund.  Gould  any  man 
doubt  that  he  who  is  to  be  paid  out  of  a  fund,  is  interested 
in  creating  that  fund  7  In  PoweU  v.  Oardan,  2  Esp.  Bep. 
785,  having  a  power  of  attorney  to  receive  the  money  for 
which  the  suit  was  brought,  excluded  the  holder  of  it  from 

(a)  ExerdBing  acts  of  ownership  in  directing  tlie  loading,  Ao^  of «  sh  ^  or 
paying  the  people,  {Amery  v.  Bodgera,  1  Esp.  Rep.  207,)  or  ordering  and 
paying  for  her  stores,  Ac. ;  {Tftonuu  v.  Ihyle^  5  Esp.  Rep.  89 ;)  so  her  regiatei; 
or  the  affidavit  of  a  co-defendant  (returned  non  est)  for  obtaining  the 
Are  evidence  <i  interest  iu  her.     Woods  v.  Oomrtareial,  1  DaU.  141. 
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being  a  witness.  It  is  true,  the  (9rd«r  was  Dot  obligatorjr 
on  the  agent,  but  still  it  was  a  lien  on  the  ixraoL  A4n»rt« 
gage  is  but  a  collateral  security  for  a  debt ;  the  mortgagen, 
however,  is  not,  in  an  ejectment,  a  witness  for  hi?  mortga- 
gor. It  is  no  answer  to  this  to  say,  that  here  the  matter 
was  but  a  chose  in  action,  for,  of  that  chose  in  action  the  or- 
der  mnde  White  an  assignee  pro  tanto^  which  a  court  of 
equity  would  notice.  Row  v.  Dawson^  1  Ves.  sen.  881.(a)  So 
in  Yaies  v.  Oroves^  1  Ves.  j  on.  280,  the  holder  of  an  order  not 
accepted,  but  verbally  promised  to  be  paid  out  of  the  fund, 
was  held  to  have  a  lien  on  the  fand.(6)  White,  therefore, 
had  a  direct  interest. 

On  the  next  point  he  argued,  there  could  be  no  doubt. 
Matter  of  record  can  be  proved  only  by  record.    By  the 
9th  section  of  the  register  act  of  the  81st  December,  1792, 
it  is  enacted,  that  ''The  several  matters  herein  before  re- 
quired, having  been  complied  with,  in  order  to  the  regis* 
tering  of  any  ship  or  vessel,  the  collector  of  the 
district^  *comprehending  the  port  to  which  she     [*867] 
shall  belong,  shall  make  and  keep  in  some  proper 
book,  A  RECORD  or  registry  thereof,  and  shall  grant  an[ 
abstract  or  certificate  of  such  record  of  the  registry,  as 
nearly  as  may  be  in  the  form  following,''  &c.    We  see  thus, 
that  by  an  act  of  the  general  government,  the  register  of  a 
vessel  is  made  a  matter  of  record,  and,  therefore,  its  con- 
tents should  be  proved  by  an  exemplified  copy,  and  not  by 
parol. 

Parol  proof  is  equally  inadmissible  in  cases  of  abandon- 
ment, where  that  abandonment  has  been  made  in  writing, 
because  the  writing  is  to  speak  for  itself,  and  therefore,  no^ 
tice  to  produce  is  always  given.     Many  of  the  first  practi- 


(a)  That  wa«  a  caae  between  the  aasigneefl  of  a  bankrapt,  and  the  bolder 
of  an  order  drawn  by  the  bankrupt,  ott  monej  due  him  on  on  exchequer 
warrant,  and  that  order  kxiged  with  the  teller.  This  was  held  an  aMiga- 
ment  against  the  assignees  who  reprtisented  their  bankrupt 

%  That  also  was  a  case  against  assignees,  to  decUu^  a  lien  on  the  mouef 
ia  their  bands.  ,7 
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tioncrs  at  tliin  bar  have  suffered  Aonsiiits  on  this  very  poiii%' 
merely  on  uccount  of  iiotice  not  having  been  given.  As  tc 
the  proof  of  citizenship,  there  is  none.  The  very  evidence 
called  establishes  that  the  plaintiff  was  born. in  Ireland^  and 
the  English  oourta  of  admiralty  have  decided  that  an 
English  subject  cannot  trade  with  an  «nemy,  to  the  port 
of  whom  the  vessel  in  question  was  bonndi  *So  sensible 
was  the  plaintiff's  counsel  of  the  inadequacy  of  testimoay 
on  this  point,  that  he  almost  abandonediit  by  withdrawing 
what  was  called  a  certificate  of  naturalization.  * 

The  last  argument  on  which  we  mean  totely,  is,'thatthcf 
abandonment  was  clearly  out  of  season.  The  sentence  wae 
on  the  9th  of  December,  and  th^  abandonment  not  till  the 
7th  of  January.  The  usual  passage  from  Nassau  to  New 
York  is  8  or  10  days ;  here  nearly  SO  elapsed ;  and  at  least 
as  to  the  vessel,  it  was  too  late,  for  that  was  acquitted ;  and 
it  may  well  be  supposed  the  news  of  her  liberatiop  arrived 
with  the  account  of  the  capture. 

Oaines,  contra.  Against  retaining  the  Verdicts,  which 
have  been  given  in  our  &vor,  a  long  list  of  five  objeotiona 
has  been  urged.  First,  that  White  was  not  «  Competent^ 
witness^a)  and- for  th»  the  reason  asmgned 'is,- that  he  had- 

(a)  That  no  penoD  sAiftU  be  permitted  ta  tMtil^  t»  himmiit,  an4  thaX  HM 
law  regards.,  immediate,  and  not  reaiotQ  cDMeqnenoeoi  aeem  tolie  th«  tw«r 
prin<,*ipleH  of  our  juri9prudeDoe  by  whicb  the  inoompetenqy  of  witpeaae*  u| 
determined.  The  rule  to  be  drawn  from  them  has  not  been  alwajs  laid  down 
in  exactly  the  same  terms.  The  most  correct  induction  appears  to  be  that 
of  Bulled.  J.;  ni  Bent  r.  Baker,  3  D.  A  B.  961  "  Is  th^  witness  to  gala  or 
k)se  by  the  event  of  the  suit?"  Bat  this,  perhaps,  ianot  sulloient2jr«JQSiv 
for  it  IjMves  undefined  the  nature  of  tliei^iin  or  los^  whM]h,.a«  truly  ntaled 
by  Yates,  J.,  in  M'Leod  v.  Jt^nsion,  (4  Johns.  Rep.  129,)  must  be  **  vested  or 
certain,  and  not  remote,  possible  or  contingent**  On  an  analysis  of  the 
whidit  (Mwefer,  iMve  tiieir  repiignanalet,-4he  nila  t»>be  ^xtrset^doMig 
sibly  be  this*  '*  Wliere  the  legal  effect  of  the  verdiot  wtil  operate 4o«fa#<w 
netJUait  ad vmitage  or  disadvantage  of  ^  wftae«^  hsMis  inoompetent.*'  - TKarft' 
fi>r^,  let  PartioB  (othe  record^  (Gilb.  L.  Br.  IM,)  tbongfr guardians,  (CinUi' 
\iiekv»  Lttrd'tiuntingloweTf  1  ^Stnk  b06.)  w  proAMt-mnif  fffopkim  v,  ifMtd. 
KoufiHOfi,  2  Stra.  102(>,)  are  inadmissible,  because  liable  to  costa    ^  IbDugft 
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an  iaterest  io  the  event  9(  the  miitd.  To  judge  whetii^r 
tbis  is  so  or  not^  it  will  be  necessarj  to  advert  to  the 
species  of  iaterest  which  he  possessed.    A  recurrence  to 


'i,^ 


aad  liaUt  ooljrin  the  Srtt  iMtancfl^  baving.  by  stalMA,  a  com* 
pMiMtimi  over;  {Tha  King  ▼.  Omfemon,  ^.  4)/  SL  Mary  MagdtUen,  %  Eiitl, 
7,  OTWTVling,  in  that  point,  Th»  Kmg  ▼.  Whodkmds,  ID  Ai  E.  261 :)  or  de- 
fcfldanto  only  named  in  the  $innd  tmm,  if  the  plaintiff  oan  prove  them  guilty 
by  prodooing  the  prooeas  agafawt  them,  and  ahowing  an  ineffectual  endeavor 
to  arreeti  cannot  teatify  fbrthe  other  del^dantfi.  Reason  r,  Bwbank^  Bull. 
Nv  P.  286.  2d.  Persona  directly  interested  in  the  sahject  matter  oTtlie  auit, 
though  not  partiea  to  tlje  record;  an  a  tenant  in  tail  of  a  vested  remmnder 
expectant  on  an  eatate*tiiil,  to  teati^^  in  support  of  the  title  under  which  he 
datma;  (Smith  ▼.  Biaekman^  1  Solk.  283 ;)  or  a  landlord  to  prove  for  his  teu- 
anta  right  of  common  inehelanda  demised;  (Anaeomb  v.  Shttre^  1  Oamph. 
280;)  or  %  commoner  the  same  for  hia  fellow  commoner,  {lb.  ibid,)  if  it  be 
uaderaeustom  for  all;  iBoekley  n  Lamb,  1  Ld.  Raym.  731;  Skinn.  174;) 
or  an  imhabttant  of  a  tewn,  a  right  of  fishing  in  all  inhabitanta.  JacobBon  v. 
Jbwaftiia,  2  Johna.  Rep.  170.  •  The  law  is  the  same  where  the  interest  is  in  only 
•part  of  the  aubject  matter;  an  inan  action  for  taking  and  carrying  awny 
a  barrel  of  liquor  by  tlie>  proprietor  of  the  barrel,  the  owner'  of  the  iiqiior 
oaimot  testify  for  the  plaintiff.  (To^  r.  Stewart,  4  Johna.  Rep  293.  3d 
When  the  legal  operation  of  the  testimony  would  be  to  immediatdy  create 
•r  JBCfoaao  a  ftmd-on  whwh  the  witneaa  would  have,  or  has,  a  direct  claim ; 
ara  pereon  having  a  deed  fW>nt  an  ancestor  which  would  charge  the  lauds  in 
qtteetioti  in  the  hand*  of  the>heir,  to  give  evidence  In  support  of  the  heir's 
iMe ;  (Trv  per  Pais,  986 ;)  «r  a  creditor  of  a  bnnkrapt  to  prove  him  a  gamester, 
and  so  destroy  his  right  to  an  allowance  under  the  statute ;  {Shnttkuiarth  v. 
Bimm^  I  Stm.  607 ;)  or'to  establiah  a  petitioning  creditor's  debt  under  a  ae- 
eond  coflnaiaakyn,  when*  he  was  a  creditor  under  a  former,  and  the  bankrupt 
had,  befbiB  oertMKiate,  promised  him  payment ;  {Roberk  v.  Morgan,  2  Eap. 
Kepi:  786 ;)  or,  slier  proving  his  debt;  to  eatHbliah  a  demand  for  the  assignee ; 
( WHUanu  v.  Stevens,  2  Campb.  301 ;)  or  a  creditor  having  a  demand  on  an 
Insolvent  estate,^  to  establish  ons  for  the  administrator;  (Oraig  r,  OundeU,  1 
Qm^.  S8fl ;)  or  to 'create  a  new  liability  to  himselij  and  a  fund  to  answer  it ; 
fi8  Ibt  the  oaae*  in  the' text ;)'  or  to  create  H  fhnd  in  dischaiige  of  his  own  Ua* 
bilil^.     M-LeodT.  Johnston,  4  Jchtn.  Rep.  126 

'  t.  When  it  «roialil1mluediately  exonerate  the  estate  or  the  person  of  the 
wfttKSS  Upom  B»:^taB(stiitg  v4Mirgte' or' liability;  as  an  inhabitant  haying  lands 
rated  iB  a  pariih^oritown,  to  giveevidenqe  on  a  queatioh  of  settlement 
dMSigli  the  land*  'stand  'nitei  tit  the  name  of  another;  {The  King  v. 
WfBm^g,  10  Bast,  292 ;)-  or  a  draper  <ilt  a  bill  who  has  received  no' 
Itoa  t»iri»«r)  in  BdiaetiOtt^galMt  theaoeepter^  tlmt^it  was  paid;  <Amq!>Arw| 
ftf*  Jtoia^-Fsaksys^OMw  ft)  «ra<p«titloirt8g  oreditor,  who  ia  boand  in  a  pun 

Witit  sflbot/  to  support  it;  {Oreen  v.  ,kms 
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[*868]     *the  case  will  evince  k  to  be  no  more  than  an 

order  to  be  paid  out  of  the  money  that  mig?U  be 

recovered  under  the  policies  on  which  we  now  proceed. 

2  Campb.  411 ;)  or  a  person  shown  to  be  A  partner  with  the  defendant,  aoQ 
as  such  liable  to  contribute  for  the  coats,  to  defeat  the  action,  by  proTing 
himself  liable  alone;  (Ooodacre  r.  Breamed  Peake's  Gas.  174;)  or  a  boond 
bailiff  or  deputy,  to  whom  a  writ  has  been  delivered,  to  prove,  iu  an  action 
against  a  sheriff  for  not  arresting,  an  endeavor  to  take;  {PaweL  v.  fford,  I 
Stra.  650;)  or  bail  to  the  sheriff,  after  an  attachment  agitinst  him  ordered  to 
stand  as  secority,  to  testify  on  behalf  of  the  defendant;  {Piealey  v.  VonEitek, 
2  Esp.  Rep.  606 ;)  or  a  vendor  of  a  chattel,  for  his  vendee,  in  an  aotkm 
against  the  latter  for  taking  it  away,  when  the  defence  goes  to  the  title; 
[Btrmance  v.  Vemoy,  6  Johns.  Rep.  5 ;)  or  a  grantor  with  warranty,  against 
»  purchaser  of  the  same  land  under  an  execution  on  a  judgment  upon  a  war- 
mnt  of  attorney,  signed  without  the  knowledge  of  tl|e  grantor,  by  his  partner, 
b  the  names  of  both;  {Suf^  v.  Ikanf  6  Johns.  Rep  623;)  or  a  grantor  <A 
adjoining  lotS;  to  prove  their  boundaries,  in  an  action  between  bis  two  grantees; 
{Jackaon  v.  Halienbaeh,  2  Johns.  Rep.  394;)  or  a  lessor  in  support  of  the  title 
of  his  lessee;  {Smith  v.  ChamberSf  4  Esp  164;)  or  a  servant  in  an  acUon 
for  his  negligence  against  his  master,  for  the  defendant;  (Jatvia  v.  Haifea,  2 
Stra.  1083;  Oreen  v.  New  River  Oompanyy  4  D.  A  B.  689;  Ifiiler  v.  fhUxmer, 

1  Campb.  261 ;  or  a  journeyman,  who  has  been  accustomed  to  receive  money 
for  goods  sold,  to  prove  their  delivery,  in  an  action  by  his  master;  {Adamu 
V.  Danne^  3  Esp.  Rep.  48 ;)  or  a  co-trespasser  not  sued,  for  the  plointifi;  in  an 
action  against  the  other  trespassers.  Bomard  v.  Danmon^  2  Campb.  333; 
note.     QiL  kL  for  this  seems  a  mere  possible  interest   'See  Miboard  v.  EaUeHf 

2  Gaines'  Rep.  77. 

6th.  When  the  verdict,  if  contrary  to  bis  evidence  would  render  him  imme- 
diately liable  to  the  party  for  whom  he  is  called,  as  a  payee  of  a  note  given 
without  consideration,  and  who  has  since  obtained  his  certificate  under  a 
bankrupt  or  insolvent  law,  to  testify  for  the  defendant,  in  an  action  againal 
him  as  maker.    Mawndrell  v.  KenneU,  1  Campb.  488,  n. 

6th.  Where  tlie  verdict  would  be  evidence  for  or  against  him. 

With  respect  to  husbands  and  wives,  it  is  now  settled  in  the  English  oourta^ 
Ihat,  from  motives  of  public  policy,  ihey  cannot^  in  any  case,  be  witnesses 
lor  or  against  tlie  interests  of  each  other ;  {Davie  v.  Dinwoody,  4  D.  &  R. 
678 ;)  and  for  the  same  reason  their  testimony  is  excluded  in  cases  of  non- 
access,  as  affecting  tlieir  children  bom  during  the  marriage.  Tfte  King  v. 
jA^e^  8  East,  193;  The  King  v.  Kea,  11  Bast,  132.  It  was  formerly  held 
that  the  incompetence  of  the  wife  was  confined  to  cases  where  the  husband 
was  a  party  to  the  record ;  {Baker  v.  DtxM;  Ca&  temp.  Hardw  264 ;  JlaU  r 
SiU,  2  Stra.  1094 ;)  and  even  in  such  cases  if  she  had  acted  ns  his  agent^  bes 
declarations  were  good  to  charge  him  on  the  contract  she  had  made ;  {Anon^, 
I  Stra.  627 ;)  a  fortiori,  if  he  was  not  a  partly  to  the  record,  though  her  ic» 
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This  order  was  not  even  accepted,  and  so  little  did  White 
rely  upon  it,  so  little  did  be  feel  himself  concluded  by  the 
result  of  these  actions,  that  he  swore  his  right  to  look  to 
the  plaintiff'  did  not  depend  on  the  suit ;  and,  whether  a 
recovery  was  had  or  not,  he  looked  to  Peyton  for  payment 
of  his  demand.  With  respect  to  witnesses,  the  courts  have, 
especially  of  late  days,  confined  the  objections  to  their 
credulity  rather  than  to  their  competence.  Notwithstand- 
ing WdU^s  Case,  (Hard.  331,)  this  has  long  been  established. 
It  is  not  a  decision  of  modern  times ;  we  can  trace  it  back 
to  the  earliest  periods  of  law.  In  Ounston  v.  Do^rma^  2  Roll. 
Abr.  685,  pi.  8,  it  is  laid  down,  that  if  three  persons  join 
in  one  deposition,  and  three  separate  indictments  are  pre- 
ferred against  them,  each  is  a  c(ympetent  witness,  the  one  for 
the  other." 

Livingston,  J.    Show  how  the  interest  here  does  not 
incapacitate. 


Gaines.   Every  interest,  to  render  a  witness  incompetent, 

timonj  went  to  make  bim  civilly  liable ;  ( T^ttfiafTW  v.  Johnaon^  1  Stra.  504 ;) 
fli)  in  Yirginin^  even  where  she  herself  haa,  from  the  bounty  of  the  plaintiff, 
a  claina  on  his  benevolence  in  the  subject  matter  of  the  suit.  Baring  v. 
Beeder,  1  Hen.  A  Munf.  164.  With  us  a  wife,  after  the  death  of  her  hus- 
band, lias  been  held  admissible  to  sho^  that  a  deed  she  had  executed  with 
him,  but  wliich  it  does  not  appear  she  had  acknowledged,  was  antedated. 
JacAiwn  y.  Bard.  4  Johna  Rep.  230.  Even  in  Westminster  Hall,  if  the  evi- 
dence of  the  wife  go  neither  to  support  nor  to  contravene  any  interest  of  the 
husband,  nor  to  affect  him  or  the  children  of  the  marringe,  as  that  of  a  wife 
of  an  executor  taking  no  beneficial  interest  under  a  will,  she  ia  a  good  wit- 
ness to  prove  it  Bettiaon  v.  BromUy,  12  East,  260.  Tiie  principle,  however, 
of  Davis  V.  Dinwoody  (and  which,  on  examination,  may,  perhaps,  l>e  found 
the  correct  one)  has  lately  been  recognized  hy  Lord  Ellenborough,  who  deci- 
ded that  where  the  testimony  of  the  wife,  tliough  living  in  a  state  of  separa- 
tion from  her  husband,  went  to  show  that  he,  instead  of  the  defendant,  was 
liable  to  the  plaintiff,  she  was  incompetent  without  a  release  to  the  husband. 
WrigfU  ▼.  Wdrdk,  2  Camp.  200. 

For  cases  in  which  the  competency  of  witnesses  has  been  decided, 
mivxurd  V.  HoMt,  2  Gaines'  Rep  77,  and  the  notes  theixx 
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must  be  direct,  and  not  oirouitous.  Bent  v.  Baher^  8  D.  & 
HL  27.  Your  bonore  bave  already  decided  this  point  In 
^Bahar  and  BowUton  v.  R,  and  H.  AnnoH  {Ante,  268,  and 
0ee.what  Kent  J.  aays,  p.  276,)  an  endorser  of  a  note  was 
held  to  be  a  good  witness  to  prove  the  endorsement  made 
sifter  the  note  was  due,  though  by  his  testimony  he  might 
let  himself  into  all  the  equities  subsisting  between  him  and 
tbe  maker.  The  reason  of  this  is  obvious:  a  possible 
advantage  cannot*  exclude;  to  render  incompeteni|  tbe 
beneiSt  must  be  inevitable.  When  it  is  not  so^  it  affects 
only  the  credit  of  the  witness,  and  on  that,  like  all  other 
matters  of  credit,  it  is  for  a  jury  to  determine.  If  they 
think  the  witness  worthy  of  belief,  they  receive ;  if  not^ 
they  reject  his  testimony.  On  these  principles,  therefore, 
it  has  been  ruled,  that  where  a  man  has  laid  a  bet  on  the 
event  of  a  suit,  he  is  still  a  competent  witness.  Barhw  v. 
VoweL,  Skinn.  586 ;  Qkorgt  v.  Pearce,  cited  by  Grose,  J.  in 

Baker  v.  BeM,  8  D.  &  E.  87.  Nay,  if  the  wager  be 
[*869]     that  he  will  convict  the  defendant  on  an  *indict- 

ment  the  law  is  the  same.  B/ex  v.  Fox^  1  Stra.  652, 
and  per  Lord  Mansfield,  in  Da  Cbsta  v.  Jon&f^  Cowp.  786w 
So  a  creditor  was  allowed  to  prove  th:it  his  debtor  did  not 
come  within  a  species  of  insolvent  law  called  the  mint  act'. 
NdrcoU  V.  Orcott^  1  Stra.  650.  Surely  in  this  last  case  there 
was  aa  great  an  interest  as  in  the  present ;  for,  if  the  credi- 
tor established  his  debtor  to  be  out  of  tbe  provisions  of  the 
act,  he  had  an  immediate  recourse  against  the  person  of 
the  insolvent,  and  so  came  directly  within  the  event  of  tbe 
suit  But,  as  it  was  only  possible  that  the  result  migbi 
terminate  to  the  advantage  of  the  witness,  he  wasadjudged 
to  be  competent.  It  is  expressly  laid  down' in  Bull  N.  P. 
288,  279,  290,  that  a  remote  interest  can  never  exdada 
It  is  not  in  one  or  tvy^o  places  alone  that  this  doctrine,  is  to 
bet  found ;  it  is  scattered  and  diffused  through  every  portion 
of  the  law.  A  surety  for  an  administrator^  notwithstand* 
ing  he  may  become  liable  on  his  bond  for  the  &it'hfu1  dis- 
charge of  the  administration,  is  a  good  witness  to  prove  a 
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tender  in  a  suit  to  recover  a  debt  due  From  the  intestate 
Garter  v.  Pearce^  1  D.  &  E.  168.  It  is,  from  these  authori* 
ties,  evident^  therefore,  that  a  possibility  9f  interest  goes  not 
to  the, competence,  but  to  the  credit  of  a  witness.  Even 
this,  to  men  of  liberal  minds,  it  would  hardly  touch.  The 
objection,  however,  comes  from  the  parties  who  now  make 
it,  in  a  manner  peculiarly  ungracious.  They  first  create 
the  necessity  of  borrowing,  and  then  use  that  necessity  as 
:i  means  to  avoid  paying.  From  whom  is  a  man,  kept  out 
o{  his  right,  to  borrow  ;  if  not  from  him  who  is  conusant 
of  that  right?  There  is  not,  to  be  sure,  any  express  decision 
exactly  in  point,  but  so  far  as  a  dictum  of  the  whole  court 
o(  king^s  bench  can  operate  in  our  favor,  we  have  it  now  to 
advance.  In  the  case  last  cited,  {Garter  v.  Pearoe,)  their 
lordships,  una  voce,  said,  'Mf  a  creditor  of  the  administrator 
had  been  offered  as  a  witness,  there  could  have  been  no 
objection  to  his  being  received."  This,  then,  goes  the  whole 
length  of  our  positions.  Every  creditor  has  an  interest  in 
the  event  of  his  debtor's  suit ;  but  as  it  is  such  a  one  as  is 
remote,  and  merely  po&sible,  it  cannot  affect  his 
•competence.  Were  the  law  to  be  otherwise,  it  [*870] 
would,  in  a  mercantile  country,  be  hardly  possible 
CO  substantiate,  by  oral  testimony,  any  species  of  debt  what- 
soever. And  we  find  that  in  proportion  as  commerce  has 
extended,  the  rigor  of  ancient  rules  respecting  interest  in 
witnesses  has  been  constantly  relaxed. 

Against  us  some  maxims  and  some  decisions  have  been 
relied  on,  which,  however,  it  is  conceived,  do  not  in  the 
least  invalidate  the  force  of  our  arguments.  It  is  said  that 
the  order  in  favor  of  White  created  a  lien  on  the  property 
in  the  hands  of  the  agent.  Allowing  this  to  be  so,  that 
!ieii  was  but  a  possibility.  There  might  hiive  been  five 
hundred  previous  orders,  each  to  be  preferred  to  this ;  or 
the  agent  himself  might  have  had  claims  more  than  enough 
to  absorb  the  whole  of  the  funds  when  in  his  possession. 
That  equitable  liens  should  work  legal  incompetence  is  per 
fectly  now  in  law.     If  it  be  so  rule^l,  the  court  may,  per 
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,see  the  doctrine  of  inoompetence  perrade eases  aayet 
ittle  aoppoaed  to  be  within  its  iDflnence, 
le  case  of  a  mortgagee  beiog  inadmiseible  .a  ma  eject* 
.  to  testily  for  liis  mortgagor,  ia  widelj  dififerent  (iom 
There  the  mortgagee  hw  •  direct  l^al  mterefit^  by 
peralioa  of  a  legal  inatnimeat.  His  mortgage  givea 
an  interest  at  law. 

un  aware  that,  afber  reoeipt  of  the  sums  in  demand, 
I  nut;,  perhaps,  be  a  remedy  at  commoo  law  for  leoovey 
e  amount  of  the  order ;  that  an  action  for  money  had 
received  may  be  maintained.  But  tet  it  be  remembered, 
Bpecies  of  proceeding  ia,  in  its  nature,  like  a  bill  in 
oery.  It  admits  of  every  equitable  plea  as  a  defence; 
9s,  prior  liens,  and  the  whole  train  of  oocurrencee  which 
il  give  the  defendant  a  title  b>  pi^r  others  to  the 
itiff  The  eases  from  Vesey,  senior,  and  Yesey,  junior, 
lotbing  more  than  chancery  deciaions  respecting  fands 
Dssession,  and  Poiod  v.  Oonion,  (2  Eep.  7S5,)  is  an 
nnty  directly  in  our  &vor.  There  the  witness  bad  a 
;r  of  attorney  to  receiye  the  money  when  recovered, 
at  the  fund  out  of  which  his  debt  was  to  be  paid,  would 

have  come  into  his  own  Aonds;  bat  your  honors  will 
1]     pleaae  to  observe  that  Lord  Keiiyon  aslced  'hint 

if  he  was  willing  to  permit  any  other  person  to 
ve  the  money,  and  it  was  not  till  he  refused  this  that 
as  deemed  inoompetenL  The  reasoning,  then,  of  this 
ion  is,  that  had  the  money  gone  into  the  hands  of 
ler,  the  witness  would  have  been  admismble,  though 
certain  his  letter  of  attorney  would  have  warranted 
in  demanding  it  from  the  reoaiver.  The  possibility  of 
vening  claiinit  did  away  the  objection.  So  with  ua,  as 
noney  waii  not  to  go  into  White's  hands,  but  into  those 
lotlicr,  he  stands  precisely  in  the  situation  of  the  wit^ 
in  J^Mtel.v.  Qordon,  had  he  ooosenled  to  anothar*! 
ving  the  sum  in  litigation, 
has,  therefore^  it  is  presumed,  beea  ahown, 


HRW  TOSS;  mjTBlfBinl,  IHti  ' 
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1st. Tbat  objectioDs  tbo  more  to  the  Ajredin  Itdao  totbe 
competence  of  witoeaBes.' 
2d.  That  to  kf^t  Ihe  eompetenee,  the  interest  miiBt  be 


3d.  That  Whhe'd  intleraet'  Waa  not  immediate,  bat>co>Bse- 
quentiid. 

4th.  7h8t  Admitting  a 'lien  to  faiiTe' been  oreated' bj  th<t 
order,  Aat  dioefl  not  Vuy  the  matter. '     ' 

5th.  That  the'  very  oase  of  a  creditor  witDessma  pot  by 
the  whole ooart of  Iting'sttftatih^  and  altowed  niMtO'inoa* 
pacitate ',' and    '  -'  -   - 

6tfa.  That  the  inferanceB^  onavoidably  reeuhing  from 
ftjtW  V.  Gordbki  fally'es»bli»h  the  compotencfl  of  Whiflei 

The  reasoning  antededentiy  used  on  this  point  oantrat,  it 
is  thougfat,  be  better  bonolnded  than  in  tfaeirords^f  Ur. 
Fonblanqae,  i  PtibbJ  457,  When  speaking^  of  the  nh  Teat 
pecting  the  interest  of 'witnesses  in  oansea,  on  tbe  trials  of 
which  tbey  iare  bronghA  to  give  evidence;  it  is^he  says, 
"the  most  dexibleiD  itaapplioationbf any."    '' 

The  next  objeclion  to  which  it  »  neoeaaary  to  advert,  ia^ 
'  that  parol  testimoo  j  of -oMntersbip  was  MadmiasiMe."'  Foi 
this  it  has  beenireliM  tmjthat  the  raster  «ot  heft'maele'a 
certificate  of  registrya  legal'  record,'  It  sarelyiwili  never 
be  impoHed'on  me  to'demonatrate  that  auah  an'inatrniiient,i 
nr  tbe  book  in''Wbi(ib  it  is  kopt,  is  not  a  Itgalm- 
'cord,  irk  the  teuhnicill'  nense  of-lhe  wor(^  import-  [372] 
ing  a  verity  whi<dt 'odriiitB  nOt  of 'being  eontro- 
vt-rtHorsubstantiftied  by  oral  proof.'  I  shall  only  observe 
it  has  been  ruled  by  Lonl^'Kenyoit,  that  exeroising  acts  of 
ownership,  paying  of  me^,  directing  the  loading  ka.  Were 
sufficient  testimony  of  iiitferest  in  a  vessel.  For,  in  com- 
mercialoonlrftcl*,  tb«  highest  degree  of  evideooe  is  not  a)' 
ways  required;  The  purpose  of  tbe  raster  act  was  not 
to  make  tbe  proceedings  Hiider  it  of  record^  bot  merdy  for 
state  reasons,  tor  enable  to  oollect  tbedntieii  on  tonnage,  by 
•■oeitainiDg  (what.-afaipw  boluag^  itH^ignera,  and  »di^.an 
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It  is,  thirdly,  insieted  by  the  defendants,  that  as  the  aban 
donment  was  made  in  writing,  ^nd  notice  to  produce  it  not 
given,  parol  proof  of  the  abandonment  ought  not  to  have 
been  received. 

It  is  worthy  of  observation  that  the  abandonment  is  not 
denied;  it  is  only  asked  that  we  should  not  be  permitted  to 
show  it.  It  cannot  be  argued  that  it  is  indispensable  to  niake 
the  abandonment  in  writing.  We  admit  it  to  be  usually  so 
done:  that  however,  is  nothing  more  than  matter  of  caution. 
It  was,  on  that  account,  done  here.  But  there  is  no  case  to 
show  we  were  obliged  to  do  it.  If  so,  we  may  prove  the 
contents  or  effect  of  the  letter  of  abandonment,  without 
notice  to  produce  it,  because  it  now  becomes  a  fact,  like 
every  other,  to  be  established  by  parol  testimony. 

In  order  to  decide  on  the  necessity  of  giving  a  notice  to 
produce  any  written  paper  served  on  the  opix)site  party, 
we  have  only  to  call  to  mind  the  reasons  why  it  is  in  any 
case  required.  They  are,  lest  a  misrepi'esentation  should 
be  made  of  any  fact  which  constitutes  the  foundation  of  the 
aetiorij  and  which,  though  in  possession  of  the  opposite  side, 
yet  being  unnecessary  to  his  case,  might  not  be  brought  by 
him.  When,  therefore,  the  contents  of  the  paper  in  qu^i* 
tion  are  not  the  foundation  of  the  action,  a  notice  to  pro- 
duce it  is  totally  superfluous  Therefore,  in  cases  of  no- 
tices  to  quit ;  notices  to  a  magistrate  previously  to 
[*378]  commencing  an  action  ^against  him ;  the  demand 
in  writing  of  a  warrant  before  proceeding  against 
an  officer,  or  any  similar  case,  notice  to  produce  the  notice, 
need  not  be  given.  Jory  v.  Ordiard^  2  Bos.  k  Pull.  .S9.  Sc 
an  attorney's  bill,  on  which  an  action  has  been  brought| 
may  be  proved  without  notice  to  produce  the  one  delivered 
under  the  statute.  Anderson  v.  May^  2  Bos,,  k  Pull.  237. 
So,  payment  of  rent  by  a  tenant  in  possession  can  be  esta- 
blished, without  notice  to  produce  the  receipt.  Runn, 
Eject.  289.(a)    Because,  wherever  the  matter  is  collateral^ 

fn)  So  tbe  oontenti  of  a  notloe  ol-the  dishonor  of  a  bOL     AdAand  ▼. 
I  Oampb.  601. 
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parol  evidence  is  fidequale  to  every  parpose.  The  idea  of 
Lbis  neccasitj  of  giving  notice,  has  ariaea  from  a  confound- 
iog  of  cases.  From  mistaking  that  to  be  the  foundation  of. 
the  suit,  which  ie  only  used  in  proof  of  the  demand.  It  is 
but  a  mere  formality,  which  the  right  of  action  by  no 
means  dependa 

Another  reason  may  also  be  offered  to  evince  the  nuga- 
toriness  of  a  notice  to  produce  the  letter  of  abandonment. 
It  was  sufficient  to  establish  it  by  the  copy  offered  at  the 
trial.  Wherever  a  number  of  copies  are  simultaneously 
made,  they,  are,  in  law,  all  originals.  Because,  being  crea- 
ted tmo  ftatOy  one  is  considered  the  same  as  the  other,  and 
may  equally  be  read  in  evidence  without  aotice.(a)  Qot- 
iitb  V.  Danvera,  1  Esp.  Bep  466.  So  the  counterpart  of 
indentures.     BitrkigK  v.  ^H)ba,  6  D.  &  E.  466.(&) 

Having,  it  is  hoped,  obviated  the  three  first  difficulties 
to  Dur  retaining  our  verdicts,  the  fourth  which  presents  it- 
self, is,  "that  there  is  no  proof  of  the  property  beiog'the 
property  of  a  citizen  of  the  United  States;"  or,  in  other 
words,  that  the  warranty  of  American  citizenship  has  not 
been  complied  with. 

In  combating  this  objection,  we  beg  leave  to  state,  that 
in  this  country  there  are  three  different  kinds  of  citizens. 

IsL  Those  who  became  so  at  the  declaration  of  indopea- 
dence.   . 

2d.  Those  who,  since  that  period,  have  become  so  by 
naturalization. 

3d.  Those  who  are  so  by  domicil  and  employment 

Thus  much  being  premised,  it  will  be  necessary  tc  call 
the  attention  of  the  court  to  those  doctrines,  on 
which  *the  law  of  warranties  has  been  held  to  rest     [*374] 
According  to  those,  it  suffices  if  the  warranty  be 

MArtmr.  ffitUor^i  Bq>.  lUp.  S03;  PUByMim  t.  CJtotf  I  Ounptk 
111. 

(t)  In  that  caaa  Um  counterput  agned  b^  the  dafcndiat  odIj  was  ^low« 
IB  be  givm  in  nidcnoe  to  prOTe  an  appraaticeabtp  to  him  by  a  tbiid  pwaoa 
■(reij  became  It  neUtd  such  an  indenture. 


gf4f  OAflSS  XW^TKB  6UPaSlfK.>0OU«r. 
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(X>inplied  with- m^onforaiit^  to  ite^I^M^i^wilhoat  a^  t»* 
gard  being  had  to  its  spirit  Jn  oonaequedceof  this  prinoi-^ 
pte,  an  opposite  maxim  has  been  saoeiioQed;  tbatn^  whin- 
(d  fnlfilinrg  of  a  warranty  can  b^«lbweA«  ^*  Wba^  then,  in 
the  present  case,  can  be  deemed'  to  ;falfil  th6  warranty  of 
American  citizenship?  Will  it  be  pretended  that  the  per-*' 
s6n  warranting  must  be  a  oitizeD/'Sttoh  as 'those  who  be- 
came so  at  the' declaration  of  -  tiidepl&ndc(nc6?  Thift  will 
hardly  be  said ;  and  should  it'be^thereis '.no  case  to  war- 
rant the  assertion.  Is  there  any  decision  whioli  declares 
he  must  be  a  citizen  by  naturklizatiori?.*  Hone;  fijr  this 
would  exclude  all  original  ^ittzecis.  Neither  eah  it^be  in« 
sisted  that  he  must  be  a  citizen  with  aU  'the  rights  and  pri- 
vileges of  an  American ;  beeauaeii  natnradiitod^  American, 
one  who  did  not  become  ^cittzen^bytha  declaration^  is  not 
eligible  to  the  office  of  President ^of  the  CTnited  States^  or 
thatof  G-overnori;o  atiy  individual  6tal6.>  Sotb'^pesitions 
are  equally  untenable.  Of  what  .species  of  ekizens^.then 
must  he  be?  One  by  domicil(a)  and  employe  'WllJ^.7  Bo* 
eause  this  embraoes  every  <$lafis  of  eitiisenfl^  And  'jmswers 
every  purpose  of  the  warranty.  Let  us-,  >ibr  an  iostaAt^  re- 
cur to  the  reasons  on*  which  a  warranty  is  given. '  It  is  to 
aiteure  the  underwriter  that  the  subject  ^matter- of  the  policy 
is  American,  and  within  the  protectionof  the^law  of  nations. 
It  has  been  long  ago  settled  that  personalities  follow  the. 
person.  On  this  account  domidl  jfor  evetPircgolatea  distri- 
bution of  effects.  That  the  principle  is  peculiarly  adhered 
to  in  matters  of  prize  is  notorious.  -The  merohandise  of  a 
friend)  resident  in  the  oonntcy  of  an  etieny,  is  liable  to  eon- 
Bscation  ;  for  it  is  the  domk)il  that  stampo  the  national  char* 
ftcter.  So  the  employ  of  a  master  of  a  ship  iniirariable^fixea 
the  nation  to  which  he  belongs.  -The  EnMem^  1  Bob.'Adni« 
Bep.  16.     Hie  VigHanHa,  and  cases  there  cited,  ibid.  1  I%e 

(a)  Ranueyr,  Ohited  Jhs,  Cb.,  Oet  term,  1799,  Sap;  Ooart  N.  T.  Tbt 
fwnan^ of  A.mmoan*pnpvtif  lMl4-jioticq«mplied  vritii  .ftoia  tiw  mmjmfVB 
asnloU  being  ii  a  baUig«r«at  Q(N9Bli]^.t^^  be 

Amerioan  dtiEen.    ICS.  Keat  J. 
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874 


F^gnoo  Ti  HaUe(t.*-8uiie  ▼.  DeUfield. 


Butmumy,  2  Hob.  Atim.  822.  Mr.  Ostermeyer's  Gne  ibid. 
41.  Mr.  JoknsofiLSy  ibid.  17.  Owners  of  the  sloop  Ohester  v 
Owners  of  ths  txperiment^  2  Dall.  41.  The  case  states  Pey* 
ton  a  reaideni,  and  known  master  of  American 
•vessels,  naturalized  from  resldenoe(a)  and  employ.  [*876] 
In  thisview  he  is  beheld  by  the  admiralty  court 
in  Nassau,  and  the  property  they  acknowledged  as  his  they 
acquit  as  neutral.  Every  protection,  then,  has  been  afford- 
ed which  the. warranty  was  meant  to  confer,  and  Peyton, 
in  the  eyes  of  a  foreign  tribunal,  and  according  to  the  law 
of  nations,  stands  confessed  an  American  citizen.  In  every 
part  of  insurance  law  the  same  principle  is  to  be  found.  If 
within  the  letter  of  the  clause,  it  is  enough.  A  ship  w»8 
warranted  well  on  such,  a  day  ;  she  was  well  at  6,  but  lost 
at  8  o'clock^  and  held  a  compliance.  (Blackhurst  v.  Oochelly 
8  D.  &  E.  860.)'  So  here,  warranted  the  property  of  an 
Aoiericau  citizen.  .  Not  a  citizen  with  all  the  rights  and 
privileges. of  an  American  citizen;  not  even  a  naturalized 
citizen;  but  a  citizen  adequate  to  all  the  perposes  of  pro- 
tection, intended  by  the  warranty,  a  citizen  cfe/icto,  though 
not  dejuxe.  I  aov  aware  the  ground  now  taken  is,  in  cases 
like  the  presant^  perfectly  new.  It  is  not,  however,  a 
ground  on  which  this  court  has  never  trodden.  We  but 
follow  thiHr  footsteps  in  other  causes.  In  Ooold  and  anotiter 
v.-Ghrade^  June  term^  1798,  under  a  clause  in  a  policy,  that 
if  ao  assurance  was  effected  in  Europe,  the  premium  whs 
to  be  returned,  deducting  one  half  per  cent  it  was  held, 
uytanunatiafy,  that  a  policy  (h  facto  was  within  the  meaning 
of  the  words^  and  the  insurer  exonerated^  though  the  policy 
was  void  oA  iniHo.  and  therefore,  a  recovery  could  never 
be  had.    So,hy  Btdkr,  J.  in  Wilkinson  v.  Payns^  4  D.  A 


(a)  Tberefbre,  a  warranty  of  a  ship  as  **  American  property,**  when  the 
fMviii«e9«mlai  iO'EDglandi-is  fiUaified  by  that  droamstanoe,  though  he  be  in 
fiui  4MI  Ameiioan  citiaem>  6o  a  British  tafaject,  domiciled  in  Ajnerioa^  is  con- 
Mefed,  by  ttie  lawof  mkoiMk  as  an  American  citizen.  Thbbev.  Bendebtck, 
i  Kar-  R«P-  108. 
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&  468,  a  marriage  de  facto  was  said  to  be  sufficient  to  enti- 
tle to  recover  on  a  promissory  note. 

Ify  however,  the  court  shall  be  against  us  on  this  princi- 
ple, still  we  shall  contend  that  the  citizenship  of  Peyton  is 
substantiated  by  evidence  in  the  cause. 

It  is  an  acknowledged  axiom  that  every  man's  testimony 
is  to  be  received  or  rejected  tn  toto.  You  cannot  cut  and 
garble  it  Take  one  line,  if  it  suits  your  purpose,  and  then 
reject  the  next;  his  alienage  is  before  the  court, ^m  his 
awn  confession^  and  so  is  his  naturalization.  Kyou  believe 
him  on  his  word  that  he  was  an  alien  born,  you  must 
believe  him  on  his  word  that  he  has  been  naturali- 
[*S76]  zed  since.  As  a  *man  is  charged,  so  he  shall  be 
dischai^d(a)  If  his  own  declaration  is  to  deter- 
mine him  an  alien,  his  own  declaration  shall  show  him  an 
alien  naiaraliased.  His  acknowledgment  of  his  foreign  birth 
is  nothing  more  than  presumptive  evidence  of  his  being  now 
an  alien.  He  might  have  been  one  by  birth,  and  yet  have 
become  a  citizen  at  the  declaration  of  independence.  Ge- 
neral Gates,  Gk>vemor  Clinton,  Washington  himself  were 
all  aliens  by  birth ;  being,  therefore,  born  an  alien,  is  no 
more  than  presumption  of  his  being  so  now^and  presump- 
tion may  always  be  rebutted  by  presumption.  TSfsen  v. 
Clark,  3  Wila  641.  Runn.  Eject.  262.  Allowing  then, 
for  argument's  sake,  the  declaration  of  having  been  natu- 
raliz^d  to  be  laid  aside,  what  presumption  does  the  case 
afford  to  counteract  this  presumptive  evidence  of  alienage. 
First,  there  is  a  general  reputation  ot  the  plaintiff's  being 
H  citizen  It  will  not  be  denied  that  in  many  instances, 
reputation  is,  of  itself,  good  testimony.  It  is  adequate  to 
establishing  a  [)edigree  or  a  marriage.  Per  Holt,  Gh.  J.  in 
Dr.  Hartconrts  Case,     Yet  in  each  of  those,  certificates  may 

(o)  Therefore,  where  an  objection  to  the  oompetenoy  of  a  witoen  arfcns  om 
•f  an  answer  on  bis  cross-examination,  be  maj,  in  the  aaroe  manner,  reatom 
liimatlf  to  oompetence  hy  showing  the  diaahili^  ratooved.  Buteker's  Oom^ 
INmf  Y.  Jouea  1  Bsp  Ri'p.  1 60.  3o  if  on  \m  fMir  dirt  B4ham  v,  SiHrngmr 
Ibid.  164. 
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he  adduced,  and  the  doctrine  of  Holt  is  now  allowed  in 
England,  tliough  registers  in  both  ihoae  cases  are  ordained 
by  statute  law,  and  certificates  of  each  may  be,  and  are 
svery  day,  adduced.  So  to  ascertain  who  was  the  patron 
r>f  a  living,  in  The  Biakop  of  MeaA  Lord  Belfield,  1  Wils. 
215,  presumption  was  allowed.  If  ever  there  was  a  country 
in  which  presumption  of  citizenship  ought  to  be  conclusive, 
it  id  this.  I  may  again  instance  General  Washington,  nay, 
your  honors  who  now  sit  on  the  bench  have  nothing  else 
lo  offer ;  you  have  no  naturalization,  no  document  to  show, 
but  the  places  you  fill,  and  general  reputation  would  give 
to  you  the  character,  and  to  your  children  n  title,  to  the 
estates  you  may  leave.  So  with  Peyton,  were  be  to  die 
b>>morrow,  his  issue  would  take  his  real  estate,  in  right  of 
his  citizen  father.  Shall  then,  his  reputation  of  citizenship 
be  good  to  support  a  claim  to  land,  and  yet  be  inadequate 
to  one  against  an  underwriter?  Are  three  fourths  of  the 
ooramunity  to  be  cut  off  from  the  only  mode  by  which 
they  ever  bad,  or  can  have,  a  possibility  of  substan- 
tiating their  right  to  the  American  *name?  If  [*S77] 
more  proof  be  required  of  theiplaintiff's  citizenship, 
it  is  afforded,  and  that  by  the  case  itself. 

Before  it  is  attempted  to  evince  this,  I  shall  beg  leave  to 
lay  down  three  maxims. 

IsL  That  all  things  done  are  presumed  to  be  rightly 
done.  Oriffin  v.  Stanhope,  Cro.  Jaa  364 ;  Jiex  v.  Morria, 
2  Burr.  1189;  I  Wils.  275. 

2d.  That  situations  occupied  shall  be  supposed  to  be 
l^ly  filled.  Lord  Hdifax'B  Gaaa,  Bull.  N.  P.  298 ;  iora 
Pwitdc'B  Gate,  cited,  Oowp.  109. 

8d.  That  fraud  and  miseondact  shall  be  imputed  to  no 
man.  Chattk  v.  Pound,  Gilb.  L.  Ev.  103.  If  necessary,  I 
shall  first  substantiate,  and  then  apply  these  principles. 

Lewis,  Gb.  J.    The  principles  will  not,  I  &noy,  be  dii 
puted. 
Vol.  L  «0 
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Gaines.    In  order  to  apply  theni)  it  will  be  incombent  to 
advert  to  the  testimoDj  in  the  caaa 

It  is  in  evidenee  that  the  plaintiff  oommanded  an  Ameri 
oan  vessel  carrying  guns.  In  order  to  .capacitate  him  foi 
this  coQimaml,  he  must  have  been  antecedently  proved,  to 
the  satisfaction  of  the  officers  in  the  custom  house,  an 
American  citizen  ;  for  none  but  an  American  citizen  could 
occupy  such  a  station.  If  so,  then  we  are  fully twithin  two 
of  the  maxims ;  we  have  complied  with  their  letter  and  their 
spirit ;  it  is,  therefore^  to  be  presumed  that  what  has  been 
done  was  rightly  done^  and  that  the  situation  which  Peyton 
did  fill  was  legally  occupied*  The  inference,  consequently, 
becomes  clear  as  day  that  the  plaintiff  is  an  American  citi 
2sen.  If  we  hesitate  for  a  moment  in  pronouncing  him  so^ 
we  violate  every  one  of  those  three  maxims  which  have 
already  been  conceded.  Firsty  :we  must  presume  that  what 
was  done  was  not  rightly  done ;  *  secondly,  that  the  station 
filled  by  the  plaintiff  was  not  legally  occupied.  We  can^ 
not  even  stop  here ;  we  must  go  on,  and  not  only  presume 
fi^ud  and  misconduct,  but  take  for  granted  ipeijory  upon 
perjury  ;  all  the  penalties  of  the  register  act-  incurred,  and 
a  long  connected  system  of  fiilse  swearing,  as  if  by  vocation. 
These  are  the  mild. inferences  suggested  on  the  part  of  the 
defendants ;  they  are  such  as  your  honors  will  surely  never 
make ;  we  trost  we  are  peculiarly  justified  on  ask 
[*t$78]  4ffig  for  those  for  ''^wbic^  we  oontend,  because  when 
reputation  is  accompanied  with  facts,  it  is  "good 
evidence.  Per  Grose,  J.  in  Roe  v.  jRotrker^  6  D.  &  £.  S2. 
Here,  then,  was  reputation  accompanied  with  the  fact  of 
Peyton's  having  commanded  an  American  armed  vessel. 
Eis  citizenship  is,  therefore,  established — 

1st.  By  his  dotaicil  and  employ. 

2d.  By  the  evidence  of  White, 

8d.  By  reputation. 

4th.'  By  reputation  aoeompanied  with  facta. 

6th.  By  necessary  and  unavoidable  presumption. 

The  last  point  is  confined  U%  the  vessel,  and  resolves  itBell 
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into  the  abandonrhent  having  been  made  too  late,  and  aiVei 
aa  acquittal.  It  will  be  sufficient  on  thia,  to  remark,  that 
whenever  a  legal  right  becomes  onoe  vested,  and  is  exercised, 
sabseqaent  oocurreaces  do  not  affect  it.  On  the  capture, 
the  plaintiff  bad  a  right  to  abandon;  the  acquittal  of  the 
vessel,  as  it  does  not  appear  to  have  been  known  when  the 
abandonment  was:  made,  cannot  invalidate  the  right  The 
only  question^' then,'  is,  whether  it  was  in  due  season.  See 
ankj  63 ;  Mmr  v;  Unit  Ins.  Cb,,  note  (a) 

On  looking  at  the  dales  of  the  different  circumstances,  it 
will  be  found  that  there  was  an  intervention  of  only  29  days 
from  one  period  to  the  other.  This,  it  is  presumed,  cannot 
be  deemed  too  great  a  length  of  time,  considering  that  the 
news  of  the  capture  must  have  travelled  from  the  Bahama 
Islands  to  Oharleston,.  and  from  thence  to  New  York. 
Upon  every  ground,  therefore,  it  is  trusted  the  verdkts  that 
have  been  rendered  will  be  eonfirmed. 

Pendleton,  in^reply.  The  cases  of  Barhw  v.  Vou^  George 
V.  Peareef  and  Beoov.  Fox^  proceed  on  this  ground  ;  that  a 
person  who  is  a  witness  shall  not^  by  a  subsequent  act  of 
his  own,  deprive  others  of  the  benefit  of  his  te8timony.(a) 
Theprinctplesof  aditaissibility  are  nowhere  better  laid  down 
than  in  Ormchund  v.  Barker.{b)  There  is  no  instance  of  a 
person  not  a  citizen  by  birth  or  naturalization,  being  held 
an  American  citizen ;  and  as  to  the  inference  from  his 
employ,  he  may  qualify  himself  to  be  a  master  of  a 
vessel  by  his  own*  oath.  None  of  our  objections 
^have  been  answered.  In  particular,  that  against  p379] 
parol  evidence  of  the  register,  for,  if  congress 
ehooees  to  make  it  a  record,  this  court  cannot  denv  it  all 
the  privileges  of  one. 


-ffl^^Thsl  is  the  tnie  pdint'of  the  decisions. 

.^)  That  ease  goes  onlj.to  tbesdnussibilit-  of  deists,  not  believing  in  I'm 
OifMiin  religion.  The  proper  question  on  this  point  is,  "  Do  you  beheve  in 
God,  the  obligation  of  an  oath,  and  a  future  state  of  rewards  and  punisli* 
inents."   Bex  v.  Jhylor,  Ftikot  11.   8oe  also  Rex  r.  GUham,  1  Esp.  Rep  285. 
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Livingston,  J.,  delivered  the  opinion  of  the  court  These 
are  motions  fur  new  trials  on  the  part  of  the  defendants, 
and  among  the  objections  to  the  verdict  it  is  alleged  that 
Gtforge  White  who  was  examined  for  the  plaintiffs^  was  an 
incompetent  witness.  This  objection  appears  to  me  to  be 
well  taken[l]  He  was  a  creditor  of  the  plaintiff,  who  had 
given  him  an  order  on  his  agent,  Thomas  Napier,  for  the 
amount  of  his  debt,  to  be  paid  out  of  the  moneys  to  be  re* 
covered  on  the  policies  upon  which  those  suits  were  brought^ 
and  had  promised  him  the  debt  should  be  paid  out  of  the 
same.  This  order  was  not  accepted,  but  the  witness  said 
^  he  expected  to  be  paid  accordingly."  He  added,  that 
whether  the  plaintiff  recovered  or  not,  he  should  look  to 
him  for  payment,  as  his  right  did  not  depend  on  the  event 
of  the  suit.  Here  was  au  intere^  in  our  opinion,  suffi- 
ciently direct,  and  dependent  on  the  event  of  the  cause  in 
fiivor  of  the  witness,  to  render  him  incompetent  The  order 
he  had  obtained  amounted  to  an  assignment  of  this  property 
to  the  extent  of  his  demand  ;  and  the  agent,  after  its  exhi- 
bition to  him  would,  at  his  peril,  have  parted  with  it  to  the 
plaintiffs,  or  to  any  other  person.  It  is  not  a  satisfactory 
answer  to  this  difficulty  to  say,  that  White  still  retained 
his  remedy  against  the  plaintiff  if  this  fund  failed.  If  a 
bond  be  assigned,  with  a  covenant  on  the  part  of  the  obli- 
gee or  assignor  that  he  will  pay  its  amount  in  case  it  be  not 
recovered  from  the  obligor,  would  the  court  permit  the 
assignee  to  be  a  witness  in  a  suit  on  that  bond  ?  I  think  not ; 
and  yet  I  |.»erceive  no  great  difference  in  the  cases.  Nor 
will  it  answer  to  say  that  Napier  may  have  had  a  right  to 
appropriate  this  money  in  another  way.  This  might  have 
been  shown  on  his  examination ;  as  this  was  not  done,  we 
are  not  now  to  presume  it  contrary  to  the  expectations  of 
the  witness  himself,  which,  no  doubt,  arose  from  promises 
made  to  him  by  the  agent;  for  without  some  assor- 
[*880]    ance  of  the  kind,  he  would  have  abandoned  *every 

[1]  See  Code  of  Prooednre^  sec  898. 
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hope  from  that  quarter.  No  doubt  can  be  enter- 
tained of  Napier'a  being  the  plaintifT's  agent  to  recover  titia 
money.  The  bill  was  drawn  on  him  to  pay  out  of  thiii 
fund,  which  implies  an  authority  to  receive  it  He  had  tlie 
policies,  for  he  made  the  abandonment,  and  the  case  itself 
gives  him  that  appellation.  It  was  also  said  on  the  argu- 
ment that  it  was  not  certain  the  agent  would  ever  receive 
these  funds,  and  until  that  was  the  cose,  White  could  have 
no  claim  on  them.  For  this  very  reason  he  had  an  interest 
to  place  tbem  in  the  agent's  hands,  that  his  debt  might  be 
satisfied  out  of  tbem.  It  is  oei-talnly  dangerous  to  permit 
a  person  who  has  an  interest,  or  who,  on  good  grounds, 
thinks  he  has  an  interest,  in  a  particular  fund,  to  testify 
concerning  it.  In  case  of  the  insolvency  of  Peyton,  there 
can  be  but  little  doubt  that  he  might  have  compelled  the 
agent  in  a  court  of  equity,  to  pay  his  whole  demand  out  of 
this  money.     1  Vez.  8lt2. 

If  a  man  promise  a  witness  that  if  he  recovers  lands,  he 
■hall  have  a  lease  of  them,  this  excludes  bis  testimony.  2 
Keb.  676.  So,  if  a  person  be  promised  payment  out  of  the 
■um  in  controversy,  which  is  the  case  here,  he  ought  to  be 
excluded,  unless  he  will  releaae(a)  such  interest.     As  that 

(a)  The  priociplp  an  which  s  relrate  make*  n  wltnen  competent  ■■,  I1i«t  it 
leatroyi  liu  InlerMl  In  the  tolt,  or  liibilitj  to  tlie  |»rtie8  to  It  Wlien,  ther^ 
bra,  it  will  cat  hare  that  etTect,  the  irilneM  W)nlinuMi  inadmimibis ;  «  ■ 
bankrupt  under  a  «eoond  cominlaaion,  though  ho.  release  his  interest  in  tlia 
•Mate,  ddIsm  it  has  paid  IS*,  in  the  pound,  fur  he  liaa  an  interest  in  inorvaa- 
ng  hia  estate  to  that  nmount,  in  order  to  dlncharge  liis  Aiture  effects.  Xinael 
».  OnemeoOert,  Peake'a  Oaa.  3.  So  a  pewon  who  appears  from  the  teati- 
monj  in  th«  cnuse  to  bo  a  partner  with  the  delHndimt,  but  not  sued,  oannot, 
br  a  releaaa  from  the  defendant,  be  made  a  witness  for  him,  because,  thonfrii 
toch  releMe  would  dlsdiaiBS  hia  ronlribulory  liability  to  the  deleodnnt  a' 
law.  lie  would  still,  in  oase  at  the  defendant's  death  or  insolvency,  remain 
Hable  in  equity  to  the  plaintiCT.  Cktyne  v.  Koopt,  4  E^p.  Rep.  113.  Contra, 
Tmng  t.  Aunur,  I  Esp.  Rep.  103,  It  flillows  that  when  a  witnesi  is  liahla 
10  the  par^  lor  whom  called,  ho  cannot  testify  without  a  releaae  fh>m  auHi 
pst^;  aa  an  owner  of  a  hoose,  called  by  a  plaintilT  who  has  done  worlt  upiio 
It,  to  sbow  that  the  deTendant  is  liable,  in  vinne  or  a  uintract  for  a  certiiin 
Mm,  toBakvaUUienpalnaiidpaytheirorktnen:  (Mw*.  (Ptidigtit,  Vfatkt'* 
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was  not  done  here,  the  coart  is  of  opinion  anewtrial  oi^bt 
to  be  had)  with  costs  to  abide  the  event  of  ^^ti»e  suit 

LEWiSy  Ch.  J.  There  is  no  difTerence  amongst  ns^in  this 
cause,  but  on  the  point  on  wbiclt  the  cburt  have  set  aside 
the  verdict,  viz.  the  competency  of  Mr.  White^  the  witness 
produced  on  the  part  of  the  plaintiff*  I  do  >not  concur  in 
the  opinion  that  he  was  incompetent.  The  bill  drawn  in 
his  favor  on  Napier,  the  agent^  has  never  been  accepted, 
nor  has  the  fund  out  of  which  it  was  to  be  paid,  ever  come 
to  his  hands.  White,  then,  in  my  conception,  had  no  in« 
terest  in  this  fund.  The  doctrine  of  lien,  has  never,  that  I 
know  of,  been  extended  so  far  as  to  vest  an  interest  in  one 
man  in  a  fund  which  may  or  may  not  come  into  the  hands 
of  another.  Neither  of  the  cases  relied  on  go  to  such  ex- 
tent In  Bow  V.  Dawson^  Swinbum  was  in. possession  of 
the  fund,  and  Lord  Chancellor  Hardwicke  considered  the 

bill  of  Gibson  as  an  assigOfment  tathe^amount  of 
[*881]     *the  draft.     In  Po2£^  v.  (Gordon,  the  witness  was 

himself  the  agent  who  was  to  receive  the  fund,  by 

Cat.  98,)  or  a  barge-master  for  a  shipper,  in  an  action  Ibr  oocatnoning  the  loaa 
of  his  goods  by  sinking  the  barge ;  {SpiUy  ▼.  Bowm$,  ibid.  53,)  or  an  owner 
of  a  ship  to  prove  her  seaworthy  in  an  action  against  an  underwriter; 
Botheroe  v.  Elton^  ibid.  84,)  or  a  captain  of  a  vessel,'  to  prove  for  an  Qndel^ 
writer,  where  the  loss  wns  stated  to  be  by  haoratry.  thai  the  acta  done  wera 
by  the  consent  of  the  owners.  Bird  v.  Thompeon^  I  Bsp.  Rep.  339;  Observe^ 
thnt  a  release  by  one  joint  owner  will  extingniih  the  interest  of. all^  i&ildb* 
kis8  y.  MUckdL,  4  Esp.  Rep  86.  Where  there  is  no  liability,  a  release  ia 
snperfluous;  as  to  a  servant,  who  merely  delivers  out  gooda^  by  his  master 
when  called  to  prove  the  delivery.  Adanu  v.  Amr,  3-  Bsp.  Rep.  48.  A 
grnntor  with  warranty,  on  being  released  astohiaoovenantaby  hiagraateeai 
is  competent  to  prove  as  well  aa  disprove  fraud  in  his  deed.  Jaektonr,  FroH 
mid  Haff^  6  Johns.  Rep.  136.  A  late  case  has  .decided  that  a  husband  of  a 
deceased  wite  may  be  a  witness  for  her  administrator  on  executing  a  releaaa 
to  him  of  all  the  witness's  right,  Ao,  in  what  might  be  recovered  by  tho 
administrator  in  that  suit  Woods  v.  WIBiam%  9  Johss.  Rep;  193.  If  the 
doctnne  in  Oheyne  v.  Koopa  be  law,  there  wovld  seem  t». be  an  interest  ia 
die  witness  susceptible  of  release  only  by  the  .defendant;  the  oosts,  if  the 
suit  were  determined  against  the  plaintifl;  oot  of-  the  sateto  oC  tba  wift^  ts 
wiiich-  the  husband  was  entitled. 
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virtue  of  a  spwial  power  for  the  purpose,  and  refused  to  let 
it  go  into  the  hands  of  another,  which,  had  he  assented  to^ 
would,  we  are  to  infer,  have  established  his  competence.  In 
ourcase  the  power  was  in  ihe  bands  of  a  third  person  already; 
and,  therefore,  within  the  spirit  of  the  decision'  in  I^mxl  v. 
Oordon,  White  was  s  competent  w^^ucti^ 

No»  i-ui  ordered. 


The  Pbbsidsmt,  Disectobs  and  Cqmpant  of  the  Uyzoti 
'    Turnpike  BoAD  f^nafJENEiNS. 

Thb  Same  against  The  Save,  in  three  other  actioaa 

Ili«  praident  and  dimrtorB  oTa  conpanr,  when  legally  ehosen,  are  the  pm- 
per  peraona  to  execata  aeU  ordered  to  be  done  by  the  preeldent^  direcum 
uid  toBtpOKii,  lud  a  promiae  lo  paj  as  the  latter  may  order,  ia  broken  bj 
not  pejing,  according  to  the  order  oT  the  prmident  aad  direcLora.  Tlie 
intereat  acquired  by  subacribing  for  shanM  in  tlie  atock  of  on  ineorpuraled 
oompan/,  ii  h  good  conaideration  to  auppott  an  action  agnlnat  the  aabacri- 
ber.  The  proroiae  tirpey  in  inch  coae^aa  the  president,  diracton  and 
coirvpan]!  may  order,  it  not  auoh  ■  promrae  na  will  aupport  aa  action  lor  ■ 
promlasory  note.  Wliero  tliere  are  aome  iiood  counta  and  aome  bad,  aud 
«  general  verdict  on  tlie  wtiole,  ir  the  evldeoce  baa  been  on  the  good  oounta 
only,  tlie  verdict  muy  be  amended  from  tlie  Judge's  nolei,  after  notice  of 
iD^oo  in  arreM  of  Judgment 

By  an  Oct  of  the  3d  of  April,  1801,  (c  118,)  certain  per- 
sons were  iucorpomte'l,  for  the  purpose  of  improving  the 
road  from  New  Lebaiinou  to  Hudson,  untier  the  name  of 
**  The  President,  Directors  and  Company  of  the  Union 
Turnpike  Road," 

By  the  second  section  of  the  act,  it  is  ordered  "  that  Ro- 
bert Jenkins  ami  Elldha  Williams  b^  and  they  are  hereby 
appointed  commissionem,  to  do  and  pertbrm  the  several 
juties  hereafler  mentioned,  that  is  to  say,  they  shall,  on  or 
before  the  first  day  of  May  next,  procure  two  bookn,  and 
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in  each  of  them  enter  as  follows :  We^  wftose  names  are  here 
unto  svbscribed,  do^  for  ofirseb>e8  and  our  legal  representatives^ 
promise  to  pay  to  the  President^  Directors  and  Company  cf  iJie 
Union  Turnpike  Road,  twenty-five  dollars  for  every  share  of 
stock  in  tJte  said  company  set  opposite  to  our  respective  names, 
in  such  manner  and  proportion  as  shall  be  determined  by  the 
said  president^  directoi's  and  company  ;  and  every  subscriber 
shall,  at  the  time  of  subscribing,  pay  unto  either  of  the  said 
commissioners  the  sum  of  ten  dollars  for  each  share  so  sub- 
scribed ;  and  the  said  commissioners  shall,  as  soon  as  one 
thousand  shares  have  been  subscribed,  cause  an  advertise- 
ment to  be  inserted  in  the  public  newspaper  printed  in  Hud* 
son,  giving  at  least  ten  days'  notice  of  the  time  and  place 
the  said  subscribers  shall  meet  for  the  purpose  of  choosing 
five  directors,  who  shall  be  stockholders,  for  the 
[*382]  purpose  of  managing  the  concerns  of  the  said  com- 
pany  for  one  ye^r ;  and  the  day  of  choosing  the 
said  directors  shall  thereafter  be  the  anniversary  day  of 
choosing  directors ;  and  the  directors  elected  by  the  votes 
of  the  stockholders  shall  immediately  proceed  to  the  choice 
of  one  of  their  members  ^r  president;  and  the  said  presi' 
dent  and  directors  t^hall  and  may  meet  from  time  to  time,  at 
such  time  and  place  as  they  may,  by  their  by-laws  direct, 
and  shall  have  power  to  make  such  by-laws,  rules,  orders 
and  regulations,  not  inconsistent  with  the  constitution  of 
this  state  or  the  United  States,  as  shall  be  necessary  for  the 
well  ordering  of  the  affairs  of  the  said  corporation :  Provi- 
ded, that  at  the  election  of  the  directors,  every  person  shall 
have  a  number  of  votes  equal  to  the  number  of  shares 
owned  by  such  person,  if  such  number  shall  not  exceed 
fifty,  and  one  vote  for  every  three  shares  owned  by  such 
person,  exceeding  fifty." 

By  the  last  section  it  is  enacted,  "  That  it  shall  be  law- 
ful for  the  said  directors  to  call  for  and  demand  of  and 
from  the  stockholders  respectively,  all  such  sums  of  money 
by  them  subscribed,  or  to  be  subscribed,  at  such  times  and 
in  such  proportions  as  they  shall  see  fit,  under  p^  of  finr* 
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feiture  of  their  shares,  and  of  all  previous  payments  made 
thereon,  to  the  said  president,  directors  and  compani/V 

The  defendant  had  subscribed  for  280  shares,  but,  at  the 
period  of  writing  his  name  in  the  book,  as  directed  by  the 
first  section,  the  10  dollars  therein  ordained  to  be,  at  that 
time,  paid,  were  neither  so  paid,  nor  were  demanded.  Two 
orders  for  paying  in  5  dollars  on  each  share  subscribed, 
were  made,  with  which  the  defendant  refused  to  comply, 
and  for  their  amount  the  present  actions  were  brought. 

The  first  count  in  the  declaration  stated  the  passing  of 
the  act,  and  incorporating  the  company.  It  also  set  forth 
the  second  section,  omitting,  however,  that  part  requiring 
the  payment  of  the  10  dollars  on  each  share  at  the  time  of 
subscription  ;  it  went  on  averring  the  compliance  with  the 
requisites  of  that  section,  the  subscription  of  the  defendant, 
and  of  2,900  shares ;  it  stated  the  election  of  a 
p7'estdent  and  *directorSy  and  two  orders  mnae  by  them  L*883] 
for  payment  of  two  instalments  of  5  dollars  cash, 
on  each  share  subscribed,  notice,  and  by  reason  whereof,  &c. 

The  second  court  was  in  these  words :  "  And  whereas 
also  the  said  Thomas  Jenkins,  on  the  7th  day  of  April, 
1801,  at  the  city  of  Albany,  in  the  county  of  Albany,  made 
\\\s  certain  promissory  note  in  writing,  by  him,  in  his  own 
proper  hand-writing  subscribed,  the  date  whereof  is  on  the 
same  day  and  year  aforesaid ;  whereby  the  said  Thomas 
promised  for  himself  and  his  legal  representatives  to  pay  to 
the  President,  Directors  and  Company  of  the  Union  Turn- 
pike Road,  the  sum  of  25  dollars  for  every  share  of  stock 
set  opposite  to  his  name,  in  sxich  manner  and  proportion^  and 
at  such  time  and  place,  as  should  be  determined  by  the  said 
president,  direct^)rs  and  company ;  and  the  said  Thomas 
<liil  then  and  there  set  opposite  tb  his  name  "  fifty  shares," 
with  an  averment  of  their  determining  that  he  should  pay 
5  dollars  on  each  on  the  10th  of  September  then  next,  with 
notice   liability  and  assumption. 

The  third  count  was  in  the  same  form  on  a  promissory 
note,  for  230  shares. 

Vol.  I.  61 
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The  causes  were  tried  at  the  Albany  circuit,  in  Januarj 
last,  and  general  verdicts  found  for  the  plaintiffs. 

After  this  the  defendant  gave  notice  of  moving  in  arrest 
of  Judgment,  and  assigned  the  following  reasons: 

1st  That  the  first  counts  in  the  declarations  in  the  said 
causes,  being  founded  upon*  the  statute,  do  not  set  forth 
that  the  said  defendant  at  the  time  of  subscribing  the  said 
subscription,  paid  to  the  said  commissioners  the  10  dollars 
on  each  share  by  him  subscribed,  according  to  the  r^ola- 
tions  of  the  said  act^  and  that  it  appears  by  the  said  counts 
that  the  commissioners  therein  named  did  not,  as  soon  as 
1,000  shares  were  subscribed,  in  the  manner  directed  by 
the  said  act,  proceed  to  give  the  notice  by  the  said  act  xe^ 
quired,  for  the  purpose  of  choosing  directors,  and  that  no 
•rder  and  determination  of  the  president,  directors  and 
company,  in  the  said  declarations  mentioned,  is  stated  in  the 
said  first  counts,  for  the  payment  of  any  money, 
[*384j  upon  the  shares  of  stock  therein  mentioned  to  have 
been  subscribed ;  so  that  the  defendant  never  be- 
came liable  to  pay  any  such  money,  and  that  the  promises 
in  the  said  first  counts  stated,  are  void  for  want  of  consid- 
eration. 

2dly.  That  the  second  and  third  counts  in  the  declara* 
tions  in  the  said  causes,  are  founded  on  agreements  or  pro- 
mises in  writing  between  the  parties,  as  on  a  note  of  hand^ 
which  is  not  within  the  statute,  &c  and  that  the  said  counts 
do  not  set  forth  any  good  or  valid  consideration,  upon 
which  the  said  agreements  in  writing  were  made  and 
given. 

Immediately  after  service  of  notice  of  the  above  reasons 
in  arrest  of  judgment,  on  an  affidavit  stating  that  the  evi- 
dence offered  at  the  trial  was  under  the  first  counts  in  the 
declarations,  and  calculated  to  support  them  in  particular, 
(the  second  and  third  counts  not  being  read  to  the  jury,  nor 
referred  to  by  the  counsel,)  the  plaintiffs  gave  notice  of  a 
motion  to  amend  the  verdicts  in  the  several  suits  from  the 
judge's  notes,  so  as  to  make  them  apply  only  to  the  finl 
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soQDts  in  the  several  declarations,  and  to  enter  verdicts  on 
the  second  and  third  counts  for  the  defendant,  and  to  amend 
the  postea  and  rules  for  judgment  entered  thereon  in  con- 
formity tcf  such  order  as  the  court  might  make.  Both  mo- 
tions (that  for  arresting  the  judgment  and  that  for  amend* 
ing  the  verdict)  were  brought  on  together. 

Champlin,  for  the  defendant  The  first  objection  is,  that 
the  ten  dollars,  ordered  by  the  act  to  be  paid,  was  not  so 
done.  The  contract,  then,  on  which  the  action  is  founded, 
is  not  according  to  the  order  of  the  statute.  In  the  next 
place,  the  orders  stated  by  the  declaration  to  have  been 
made  for  payment  of  the  sums  demanded,  are  not  in  pur- 
suance of  the  law.  By  that,  the  order  is  to  be  by  the  presi- 
dent, directors  and  company  ;  the  declaration  sets  forth  one 
by  the  president  and  directors  only.  This  is  fatal,  for  as 
the  plaintiffs  have  a  particular  authority,  they  ought  to 
show  a  strict  literal  compliance  with  the  law  by  which  they 
are  authorized.  If  they  have  a  right  to  omit  the  company 
in  their  orders,  they  may  the  directors,  and  so  the  presi- 
dent alone  may  govern  the  affairs  of  the  corporation.  The 
two  last  counts  are  plainly  bad  ;  they  are  on  pro- 
missory ♦notes,  under  the  statute,  where  those  notes  [*386] 
appear  to  depend  on  a  contingency.  The  declara- 
tions, therefore,  on  them,  cannot  be  maintained.  Carlos  v, 
FanoourU  5  D.  &  E.  482.  For  a  note  on  a  contingency  is 
not  a  note  within  the  statute.  Not  that  such  a  note  cannot 
be  declared  on,  but  then  it  must  be  as  special  agreement, 
and  the  consideration  set  out  As  to  the  notice  to  amend, 
it  is  before  the  court;  they,  perhaps,  will  not  be  disposed 
to  allow  it  We  object,  however,  that  the  application  is  too 
late,  because  a  term  has  intervened,  and  the  evidence  which 
wafl  given  in  one  count  would  equally  apply  to  all.  Yet 
if  we  are  wrong  in  this,  if  the  court  should  give  leave  to 
amend,  they  will  not  do  it  without  ordering,  at  the  same 
time)  a  new  trial.    TomUnson  v.  Blacksmith^  7  D.  &  E.  132  (a) 

(a)  In  thftt  csM  the  amendment  was  by  altering  the  verdict  from  a  sicall 
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Williams  and  W.  W,  Van  Ness,  contra. .  The  application 
on  the  part  of  the  plaintiffs  is  to  amend  the  verdict  from  the 
notes  of  the  judge,  so  as  to  apply  the  evidence  to  the  first 
count  only,  and  to  enter  verdicts  for  the  defendant  on  the 
second  and  third.  It  is  evident  that  the  testimony  could 
have  gone  only  to  the  first,  for  the  two  last  are  stated  simply 
as  contracts^  though  the  form  be  somewhat  like  that  on  a 
note  of  hand.  They  were  engagements  to  an  organized 
company ;  and  it  was  only  in  relation  to  t/iai  company  that 
they  were  taken ;  they  must,  therefore,  comport  with  the 
defendant's  liability  to  that  company,  under  the  first  count 
When  a  general  verdict  is  given,  it  is  almost  of  course  to 
amend,  ifthat  verdict  does  not  correspond  with  the  judge's 
notes.  3  D.  &  E.  669.(a)  So  in  Ecktowes  v.  Hapkins,{b)  it 
was  ruled  that  if  the  evidence  be  only  on  a  good  or  consis- 
tent count,  and  there  be  others  bad  in  point  of  law,  a  general 
verdict  given  on  the  whole  declaration  shall  be  amended 
according  to  tlie  judge's  notes.  Even  in  a  criminal  case  it 
has  been  done,  and  the  criminal  executed  according  to  the 
amendment.     Orant  v.  Astk^  Doug  722. 

In  slander,  it  is  true,  where  some  counts  are  for  words 
not  actionable,  and  others  for  words  actionable,  on  a  general 
verdict,  judgment  will  be  arrested,  but  even  then 
[*886]  the  *court  will  order  a  venire  de  novo  {Beedle  v,  Hop- 
kins, antej  347,)  to  assess  damages  on  the  good  count. 
An  application  like  the  present  is  never  too  late.  In  1  D. 
&  E.(c)  it  is  said  an  amendment  will  be  ordered  even  after 

to  a  larger  Hum ;  which  amendment  was  moved  for,  on  the  &ce  of  the  decLv 
ration.  The  court  said,  in  fact,  we  cannot  load  the  defendant  with  mora 
than  the  juiy  of  his  country  has  determined,  without  sending  iiim  back  to 
another  jury. 

(a)  Petrie  v.  ffxnnay.  There  n  ^re  two  issues  in  that  case;  the  verdict 
was  on  one,  and  no  notice  taken  o^  the  other;  the  amendment  was  allowed 
after  error  brought,  and  tliis  assigned  as  a  cause,  on  payment  of  costs. 

{b)  Doug.  377.    See  also  WiOiams  v.  Breedtm,  1  Bos  A  Pull.  329. 

(e)  Oreen  v.  Rewie^  783,  per  Buller,  J.  But  that  case  does  not  apply  to 
amendments  of  verdicts.  It  relates  to  amending  mistakes  by  the  act  of  the 
olerk,  where  tliere  is  something  to  amend  by.  As  if  he  enter  agmiiHt  at 
executor  judgment  de  bonit  propriis^  instead  o(de  bonis  tutaioria. 
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error  brought,(a)  and  the  record  sent  back  from  the  exche- 
quer chamber.  The  same  principle  is  found  in  Taylor  v. 
Whitehead,  Doug.  746.(i)  If  we  are  successful  on  the  point 
of  amendment,  all  objections  taken  to  the  second  and  third 
counts  are  at  an  end.  But  even  should  these  be  objected 
to,  we  contend  they  are  good.  The  instrument  declared 
on  is  an  engagement  in  writing  by  which  the  defendant 
promised  to  pay.  The  being  a  note  in  writing  is  enough, 
and  purports  a  consideration,  though  none  be  stated.  2  Bl. 
Comm.  446.     PUIans  v.  Van  Mierop^  8  Burr.  1670.(c) 


(a)  In  DufTUNuly.  Cfarpenter,  2  Johns.  Rep.  184,  the  court  allowed  an  amend- 
ment bj  suggesting  the  death  of  one  of  the  defendants  below,  after  error 
brought,  and  the  death  of  such  defendant,  before  the  entry  of  interlocutory 
judgment^  assigned  for  error.  See  Richards  v.  Brown,  Doug.  114.  HixmiUon 
Y.  Holoomb  and  oihers,  1  Johns.  Cases,  29. 

(5)  The  decision  referred  to  is  very  different  A  verdict  had  been  found 
(or  the  defendant,  a  motion  for  a  new  trial  on  account  of  the  verdict's  being 
•gainst  evidence  had  been  denied,  after  which  the  plaintiff  obtained  a  rule 
lo  show  cause  why  he  should  not  be  allowed  to  enter  up  judgment  on  that 
VBoe,  because,  notwithstanding  tlie  finding  of  the  jury,  the  point  of  law  was 
in  fiivor  of  the  plaintiff  The  court  said  this  being  a  motion  in  the  nature 
of  one  for  an  arrest  of  judgment,  was  never  too  late  before  judgment 
entered  up. 

(e)  The  two  books  cited  will  certainly  warrant  the  position  of  the  learned 
oouDsel,  but  the  parts  referred  to  are  not  law.  In  S?iarington  v.  StrotUm, 
(Plowd.  358,)  it  is  said,  "By  the  law  of  this  land  there  are  two  ways  of 
making  contracts  or  agreements  for  lands  and  chattels ;  the  one  is  by  words, 
which  is  the  inferior  method;  the  other  is  by  writing,  whicli  is  the  superior. 
And  because  words  are  oftentimes  spoken  by  men  unadvisedly  and  without,- 
doliberation,  the  law  has  provided  that  a  contract  by  words  siiall  not  bind 
without  consideration.  But  where  the  agreement  is  by  deed  tiiere  is  more 
tinae  for  deliberation ;  for  which  reason  they  are  received  as  a  lien  final  to 
the  psiTty,  and  are  adjudged  to  bind  the  party  without  examining  upon  what 
cause  or  oonsiderntion  they  were  made."  The  reader  will  observe  that  when 
Plowden  speaks  of  contracts  by  writing,  he  means  by  deed  under  seal. 
This  is  more  explicitly  declared  in  the  case  otRann  v.  Hughes.  Baron  Skyu- 
Der  there  says,  "  All  contracts  are,  by  the  law  of  England,  distinguished  Into 
sfjToeroents  by  spioialtt,  and  agreements  by  Pjlrol:  nor  is  there  any  such 
third  class  as  some  of  the  counsel  have  endeavored  to  maintain,  as  contracts 
ID  writing.  If  tiiey  are  merely  written,  and  not  specultt,  they  are  parol, 
and  a  oonsidenition  must  bo  proved."  In  PiUans  v.  Van  Afierop,  Wilmot,  J., 
%r>fii'Ml,  iliat  if  u  «tip*ilalioii,  which  was  only  by  words,  was,  according  U 
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Kent,  J.  That  doctrine  has  been  completely  overrulet' 
in  a  case  where  Skynner,  Baron,  delivered,  in  the  houw 
of  lords,  the  unaaiinouB  opinion  of  the  twelve  judges.  Ami 
V.  Hughes,  7  D.  &  E.  850. 

["•SST]         *Ycm  Ness.     A  written  contract,  withont  con 
aideratton,  may  be  declared  on  as  it  is. 

Lewis,  Ch.  J.  This  court  has  decided  that  a  contract 
merely  in  writing,  does  not  anpersede  the  neoeeai^  of  a  con- 
Bi  deration. 

WiRiams.  That  the  contract  was  not  conanmmated  by 
payment  of  the  10  dollars  required  by  the  act,  is  also  urged 
as  a  reason  why  the  action  cannot  be  maintained,  but  surely 
the  commissioners  might  have  dispensed  with  this.  As  to 
the  objection  that  the  promise  was  given  to  pay  such  sum 
as  the  president,  directors  and  company  should  order ;  and 
that  the  order  was  only  by  the  president  and  directors,  it 
can  hardly  be  thought  the  defendant  ever  hoped  to  rely 

the  dvil  law,  binding  without  ooniidention,  a  fortiori,  so  must  be  bd  t.^n» 
m«nt  in  writing.  But  the  oiTil  Uw  Itsdr  will  not  wunnt  diia  raMonin^ 
TIte  obligator]'  force  of  a  alipulation  arose  flom  the  words  being  ipoken  in  a 
precise  form,  berora  n  public  oiBcer;  fbr  if  that  fbrai  whs  not  sdherad  io,  Uit 
Mipulalioa  was  void;  therefore,  if  to  the  queetion  pROKima  tira  parlj  stipu- 
lating iiad  answered  sroin>E4  the  atipulatioD  was  a  nullitj.  I  am.  thecefbre, 
disposed  to  think  that  the  stipulation  was  taken  in  the  manner  oToor  recofc- 
nizances,  and,  when  acknowledged,  became  a  species  of  record.  I  am  pecu. 
Uarlj  induced  to  thie  opinion  Irom  tbe  manner  in  wliioh  Vaej  are  now  eo- 
tered  among  the  acts  of  the  court,  in  those  of  the  Englisli  tribuosls  whiob 
lollow  the  ciril  code;  and  also  from  oonaidering,  that  the  rednctioti  <^^  ooo- 
tmct  into  writing  did  not,  even  bj  the  rules  of  the  Roman  jurispradenct^ 
preclude  Ovm  entering  into  the  contldentlon  on  whidi  it  was  made.  Bf 
that  ^atem  the  tMigaiia  tttemrurn,  arising  fh>m  tin  cootrscta  a:  Utrit,  wu 
inTnriablj  conl«stable  in  the  three  fbllowjiig  oases:  lit  When  the  consids- 
ration  was  not  expressed;  id.  Even  then  within  two  }'ean;  Sd.  In  all  -sioi 
of  loans  of  moner,  by  the  txeepHo  ik  itBtn  wiaurata  pecimia,  which  threw  tb« 
MiHi  at  proving  a  consideration  upon  the  plaintllT.  The  Oodac,  too,  is  erpraai 
that  no  tana  ot  words  or  writing,  but  assent  alone,  brmed  the  contract.  OoA 
lib.  1,  tit.  B.  1,  IT. 
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upon  it.  The  pi*esident  and  directors  are  the  agenU  of  the 
oompany,  duly  chosen  by  them  to  physically  and  legally 
express  iheir  will.  The  order  made  by  the  president  and 
directors,  is  an  order  made  by  the  company.  This  follows 
necessarily,  for  the  president  and  directors  are,  by  the  words 
of  the  law,  to  manage  the  concerns  of  the  company,  to  act; 
when  they  were  chosen,  the  powers  of  the  company  to  act 
were  transferred  to  them,  and  this  being  under  the  letter 
of  the  statute,  they  were  the  only  persons  to  make  the  order. 
Had  it  been  complied  with,  the  defendant  would  never 
again  have  been  called  upon  for  any  thing  paid  under  it. 


Hdrison,  in  reply.  In  support  of  the  notice  in  arrest  of 
judgment,  nothing  can  be  more  clear  than  that  where  entire 
damages  are  given,  and  one  count  is  bad,  the  judgment 
must  be  arrested.  But  in  this  declaration  there  is  not  one 
good  count,  and  this  is  apparent  on  the  face  of  the  record 
without  any  aid  cUiunde.  On  the  first  count  the  objection 
as  to  the  order  is  certainly  fatal.  The  act  operating  like  a 
charter,  specifies  a  particular  m.anner  in  which 
*the  orders  or  the  subscribers  are  to  be  made ;  the  [*388 1 
by  laws  of  the  company  are  not  to  oppose  the  laws 
of  this  state,  or  the  laws  of  the  union  ;  and  yet,  supposing 
the  company  to  have  authorized  the  president  and  directors 
to  make  orders  on  the  stockholders,  that  very  authority 
can  be  supported  only  by  allowing  a  violation  of  the  law 
itself  by  which  the  company  is  incorporated.  If  one  branch 
of  those  by  whom  a  specific  act  is  ordered  to  be  done,  can 
be  dispensed  with,  another  may,  and  there  is  no  saying  how 
far  this  principle  is  to  be  carried ;  no  power  can  be  exercised 
under  the  statute  but  what  is  created  by  it,  and  executed 
in  the  manner  it  prescribes.  On  the  point  of  consideration, 
the  authority  from  5  D.  &  E.  is  decisive ;  no  consideration 
appenrs  by  the  declaration.  The  amendment  asked  must 
be  denied,  because  it  is  evident  whatever  went  to  support 
the  first  coiint,  must  have  been  applicable  to  the  second 
and  third  counts,  which  were  on  the  same  note  as  that  men- 
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led  ill  the  first:  if  so,  Eddowea  v,  Hopkina,  relied  on  by 
plaiatiUs,  abows  the  ameudment  cannot  be  granted. 

Iadcliff,  J.  delivered  the  opinion  of  the  court.    Ip  this 

3  there  i^  a  motion  ?n  arrest  of  Judgment,  founded  oa 

eciioiis  made  to  all  the  counts  in  the  declaration. 

I'he  count«  are  three  in  number,  and  the  objections  which 

ily  to  alt  are, 

St.  That  the  promise  or  contract  set  forth  in  the  declara- 

I  is  void  for  want  of  consideration,  and  connected  with 

1  is  anuther  objection,  which  was  distinctly  urged,  that 

first  instalment  of  10  dollars  not  being  paid,  the  contract 

)  incomplete,  and  not  obligatory  on  the  company,  and 

refore  also  void. 

Id.  That  the  commissioners  appointed  by  the  act  did  not, 

loon  as  1,000  shares  were  subscribed,  give  the  notice 

uired  by  the  act  to  choose  directors. 

id.  That  no  order  or  determination  of  the  president,  di- 

tors  and  company,  requiring  the  payment  of  the  instal- 

at  in  question,  is  stated  in  the  declanition  to  have  been 

made. 
89]         *4[h.  To  the  second  and  third  counts  there  is  a 

further  objection,  that  the  plaiittifiW  have  deolared 
the  promise  or  subscription  in  writing,  as  upon  a  pro- 
isory  note  within  the  statute. 

Vs  to  the  first,  the  form  of  the  subscription  which  con- 
iH  the  promise,  is  prescribed  by  the  act  in  the  following 
ns :  "  We,  whose  names  are  hereunto  subscribed,  do  for 
■selves  and  our  legal  re presentji lives,  promise  to  pay  to 
president,  directors  and  company  of  thcUnion  Turn- 
e  Road,  the  sum  of  25  dollars  for  every  share  or  stock 
laid  company,  set  opposite  to  our  respective  names,  in 
b  manner  and  proportion,  and  at  such  time  and  place, 
ihall  be  determined  by  the  said  president,  directors  and 
ipany,"  The  declaration  states  the  plaintiff's  subacrip' 
t  in  ihese  terms,  but  does  not  aver  that  the  10  dollan 


.'.; 


NEW  YORK,  NOVEMBER,  1803. 


Union  Tunipike  Company  v.  Jenkiiia. 


889 


ou  each  share  were  paid,  and  which  ihe  act  required  the 
derendant  to  pay  at  the  time  of  subscriptiou. 

We  cannot  discover  any  ground  on  which  this  promise 
ought  to  be  considered  as  void.  The  subscription  was  taken 
by  commissioners  who  were  authorized  to  receive  it,  and 
in  the  form  prescribed  by  the  act  That  form  contains  an 
absolute  promise  to  pay  the  money  to  the  president,  direc- 
tors and  company.  On  the  one  side,  the  interest  of  the 
company  in  selling  the  shares,  and  the  public  advantage  to 
be  derived  from  the  success  of  the  institution  ;  and  on  the 
other,  the  expected  profits  to  accrue  from  the  stock,  were 
sufficient  considerations  to  uphold  the  promise.  By  force 
of  the  act  itself,  also,  it  must  be  considered  as  good.  The 
legislature  also  must  have  intended  that  it  should  be  obli* 
gatbry,  for  else  the  formal  manner  in  which  it  was  pres- 
cribed to  be  taken  would  be  senseless  at)d  nugatory.  We 
cannot  imagine  that  a  contract  in  terms  so  express  and 
complete  should  be  designed  to  mean  nothing. 

The  last  section  of  the  act  by  which  the  company  was 
created,  cannot,  in  my  opinion  destroy  its  effect.  It  is 
thereby  further  enacted,  that  the  directors  may  call  for  and 
demand  the  sums  so  subscribed,  at  such  times  and  in  such 
proportions  as  they  shall  see  fit,  under  the  pain  of  the  for- 
feiture of  the  shares  and  all  previous  payments. 
This  provision  was  *designed  as  an  additional  se-  [*390] 
curity  for  the  proportion  of  the  shares  which  should 
remain  unpaid,  and  to  enable  the  company,  by  a  decisive 
measure,  to  compel  the  prompt  payments  which  the  objects 
of  the  institution  required.  They  had  an  election  to  adopt 
this  expedient,  and  exact  the  forfeiture,  or  to  enforce  pay- 
ment in  the  ordinary  course  by  a  suit  on  the  original  con- 
tract. Not  having  insisted  on  the  forfeiture,  they,  of  course, 
have  a  right  to  maintain  this  action.  ^ 

The  objection  which  is  founded  on  the  idea  that  the  con- 
tract was  not  obligatory  on  the  company,  and,  therefore, 
not  mutual  in  its  operations,  we  also  think  is  not  well  taken* 
The  subscription  was  for  the  full  sum  originally  due  fol 
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each  share.  The  10  dollars  on  each  share  were  due  imme 
diately,  and  the  engagement  with  respect  to  that  sum  wtu 
like  a  note  or  obligation  payable  on  demand.  The  contract 
was  ooDiplete,  and  the  defendant  had  a  right  to  tender  the 
payment  of  the  10  dollars,  and  demand  its  performance  ou 
the  part  of  the  company,  who  had  an  equal  right  to  enforce 
it  against  bim.  Neither  party  could  revoke  it  without 
mutual  consent,  or  a  default  on  the  adverse  sida  We, 
therefore,  consider  the  contract  as  reciprocally  binding,  and 
founded  on  a  valid  consideration. 

The  second  objection  is,  that  the  commissioners  appointed 
by  the  atl  did  not,  as  soon  as  1,000  shares  were  aubaoribed, 
give  notice  to  the  stockholders  to  choose  directors.  This 
was.  we  think,  properly  relinquished  by  one  of  the  defend- 
ant's counsel.  It  does  not  appear  when  the  precise  number 
of  1,000  shares  was  subscribed.  The  defendant  subscribed 
his  shares  on  the  17th  of  April,  1801,  and  it  is  averred, 
that  on  the  2 1st  of  the  same  month  upwards  of  1,000  sbare^ 
to  wit,  1,990  were  subscribed,  and  that  the  commissioners 
on  that  day,  gave  notice  to  choose  directors.  The  particu> 
lar  time  of  giving  this  notice,  after  1,000  shares  were  sub- 
scribed, could  not  be  material.  The  act  in  this  respect  wai 
merely  directory  to  the  commissioners,  and  if  they  did  not 
strictly  execute  their  trust,  it  could  not  affect  the  exis- 
tence  of   the    company,    nor  any   contracts   made   with 

them.fl] 
[*891]  *The  third  objection  is,  that  no  order  or  deter- 
mination of  the  president,  directors  and  company, 
requiring  the  payment  of  this  instalment,  is  averrred.  It 
is  averred  that  the  president  and  directurs  only  made  the  or- 
der. The  promise  was  made  to  the  president,  directors  and 
company,  according  to  the  form  prescribed  by  the  act,  and 
it  is  therefore,  grgued  that  this  order  ought  to  have  beeo 
made  by  tiie  company,  as  well  as  by  the  president  and  di- 
rectors.    This  ci'iiicism  ought  not  to  prevail  against  the 

[1]  See  Fire  Ikpartmrnt  r.  Kip,  10  Wen.  aR6;  Ucttirian  v.  TKto«  Jm 
Cb.  4  Denii^  391, 
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only  practicable  construction  that  can  be  given  to  the  mods 
of  executing  the  powers  of  this  corporation.  It  is  obvious 
that  the  company  in  their  collective  capacity,  can  never  act. 
The  president  and  directors  are  their  representatives,  and 
tbey  »IoDe  are  authorized  to  manage  the  concerns  of  the 
company.  The  act  invests  them  with  this  power,  and  it  is 
dlus  set  forth  in  the  declaration.  They  alone  could  require 
the  payment  in  question,  and  the  order  was  properly  made 
by  them. 

4tb.  The  last  objection  applies  to  the  2d  and  Sd  counts 
only,  in  which  the  plaintiff  have  declared  on  the  defend- 
ant's subscription  as  upon  a  note  of>hand,  without  setting  . 
forth  the  act  or  any  consideration  to  support  the  defendant's 
promise.  It  is  not  expressly  declared  upon  as  a  note  within 
the  statute  concerning  promissory  notes,  but  the  counts  can 
be  supported  on  that  idea  alone,  for  they  do  not  state  any 
consideration  independent  of  the  making  of  the  note.  The 
shares  of  stock  to  which  the  defendant  would  be  entitled, 
are  not  set  forth  as  the  consideration  of  the  promise,  but 
merely  as  descriptive  of  its  extent,  and  as  designating  the 
amount  he  undertook  to  pay.  These  counts,  therefore,  can- 
not be  maintained  unless  the  note  be  considered  to  come 
within  the  statute,  which  we  think  it  does  not  Although 
by  the  note  the  defendant  promised  to  pay  25  dollars  for 
each  share,  it  depended  on  the  future  operations  of  the 
company,  which  was  not  yet  organized,  whether  the  whole 
or  any  purl  of  that  sum  would  finally  be  demanded  or  be- 
come due.  The  payment  was,  therefore,  uncertain  and 
eontingent,(a)  and  such  a  note  has  frequently 
*been  held  not  to  come  within  the  statute,  and  can  [*392] 
be  declared  upon  only  as  special  agreement 

fa)  The  piyrDeDtofk  bill  or  note  muil  be  sbiolute,  and  at  all  erenU,  \ait- 
peadeot  of  any  uncertalaty  or  contingency.  See  Kingtion  T.  Lonf,  R&jm.  S ; 
Appleby  v.  Bidv^i,  8  Mod.  3611 ;  Itoberti  v.  Peake.  1  Burr.  933 ;  Bcardalty 
V.  BaMtrin,  2  Stm.  I IS1 ;  Paanoa  v.  OarreU.  Comb.  337  ;  BaydocJc  v.  Lj/Hrh, 
I  Ld  Rajm.  \b  3.  Tlic  djatancs  of  time  nt  whicli  the  ps.TmeDt  ia  to  be 
MMle  Is  imtDaleHnt,  If  on  an  event  wkich  muat  neceBsarilj  iiappen;  as  ail 
wmIu  alter  the  deatli  of  the  de&ndaat'a  htlier;  (Cbobc  v.  ColAan,  2  Stn 
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These  counts  being,  therefore,  defective,  and  the  verdict 
general,  the  judgment  ought  to  be  arre8ted,(a)  iinleas  the 
verdict  be  amended  by  applying  it  to  the  first  count  in  the 
dtdaration.  An  application  for  that  purpose  was  made  by 
consent,  concurrently  with  the  motion  in  arrest  of  judgment 
And  if  the  judge,  before  whom  the  cause  was  tried,  will 
certify  that  the  evidence  applied  solely  to  that  count,  or, 
as  we  apprehend  the  correct  rule  to  be,  that  all  the  evi- 
dence given  would  properly  apply  to  that  count  as  well  as 
to  the  others,  we  think  the  amendment  ought  to  be  al- 
Iowed.(2»)  The  practice  of  amending  in  such  cases  is  well 
,  established,  and  is  consistent  with  reason  and  justice  to  the 
parties.(c)  The  result  of  our  opinion,  therefore,  is,  that  the 
judgment  be  arretted,  unless  such  amendment  be  made, 
and  in  that  case  that  the  motion  be  denied. 

Lewis,  Ch.  J.  These  are  actions  of  assumpsit  brought 
by  the  president,  direcU^rs,  and  company  of  the  Union 
Turnpike  Boad  against  the  defendant  Thomas  Jenkins,  on 
two  several  subscriptions  amounting  to  two  hundred  and 
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1217 ;)  t^id  tsvents  of  a  public  nature  for  which  the  faith  of  government  if 
pledged,  are  deemed  moral  certainties,  and  not  contingent;  as  the  pajing 
off  a  ship  of  war.  Andrews  v.  I^ankUn^  1  Stnk  24 ;  Evans  v.  Uhdenvood^  1 
WilH.  262. 

See  also  WonUn  v.  Dodge,  4  Denio,  159 ;  KeteheU  v.  Burris,  24  Wend.  456; 
Dutchess  Cotton  Manufacturing  Go.  v.  Davis,  14  J.  R.  238 ;  Goshen  'ISimpik€ 
Co.  V.  UaUn,  9  J.  R.  217. 

(a;  Bayard  v.  Malcolm^  2  Johns.  Rep.  550,  and,  quasre,  what  the  law  if 
now? 

(6)  See  Elliott  v.  Skyjtp,  Cro.  Car.  338 ;  WOUams  v.  Jones,  Baraee,  6 : 
key  V.  Smith,  iliid.  449;  Newcombe  v.  Orem,  2  Stnk  1197;  Doe  v. 
3  D.  &  B.  7  19;  Bats  v.  Bois.  1  Lev.  134;  BoUFs  Case,  Salk.  53;  HaUoway  ▼. 
Bennett,  3  D  .fc  E.  448 ;  Bolde  v.  Walter,  I  Roll  Rep.  82 ;  Petrie  v.  Hcmna^ 
3  D.  A  B.  659. 

See  al80  Ridcet  v.  Snyder,  9  Wend.  416. 

(c)  See  Holt  v.  Srholefidd,  6  D.  &  B.  695,  where  Lawrence,  J.,  says,  if  tbt 
•vidence  apply  to  the  bad  hs  well  as  the  good  counts,  the  amendment  frooi 
the  jud}re*s  notes  ennnot  be  made,  becauae  (per  BuJler,  J.,  in  Eddaiwes  r. 
HopHwt,  Doiipr-  -^77)  '*it  in  impossible  for  the  judge  to  say  on  which  of  thf 
founts  tlie  jury  had  found  the  Jamoges,  or  how  they  had  apporti')ned  them. ' 
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eighty  sluares  in  the  capital  stock  of  said  conjpany,  for  cer- 
tain payments  called  for,  pursuant  to  the  act  of  incorpora- 
tion, by  the  said  president  and  directors. 

The  declaration  contains  three  counts.  The  Ist  sets  forth 
the  act  of  incorporation,  the  formation  of  the  company  pur- 
suant thereto,  the  subscription  of  the  defendant,  the  call 
for  certain  payments  of  seven  dollars  on  each  share,  and 
his  refusal  to  pay,  whereby  he  became  liable,  &c. 

The  two  remaining  counts  are  on  the  several  subscrip- 
tions of  the  defendant,  as  on  his  promissory  notes. 

A  verdict  was  found  generally  for  the  plaintiflfs,  and  the 
cause  is  now  before  us,  on  a  motion  in  arrest  of  judgment, 
on  the  part  of  the  defendant,  and  a  motion,  on  the  part  of 
the  plaintiffs,  to  amend  the  verdict  by  the  notes  of  tht 
judge  who  tried  the  cause,  so  as  to  confine  it  to  the  first 
count  in  their  declaration,  on  an  affidavit  that  no  evidence 
was  offered  on  the  other  counts. 

*The  principal  ground  of  the  motion  in  arrest  of  [*393] 
judgment,  is  the  alleged  want  of  a  consideration 
to  support  the  promise  without  which,  it  is  insisted,  the  ac- 
tion is  not  sustainable.  Oh  the  record  no  consideration  is 
stated ;  no  loss  or  gain  to  either  party ;  and,  testing  the  con- 
duct of  the  commissioners  by  the  provisions  of  the  act  none 
is  to  be  found,  in  my  opinion,  in  the  contract  itself.  The 
act  requires  that  to  constitute  a  stockholder,  he  shall  sub- 
scribe an  engagment  in  the  words  following :  "  We,  whose 
names  are  hereunto  subscribed,  do,  for  ourselves  and  our 
legal  representatives,  promise  to  pay  to  the  president,  di- 
rectors, and  company  of  the  union  turnpike  road,  the  sum 
of  twenty -five  dollars  for  every  share  of  stock  in  the  said 
company,  set  opposite  to  our  respective  names,  in  such  man' 
nor  and  propfjrtion,  and  at  such  time  and  place^  as  shall  be  de- 
iermined  by  the  said  president^  directors,  and  company, ^^  It 
also  farther  requires,  that  every  subscriber  s'aall,  at  the 
time  of  subscribing,  pay  unto  either  of  the  commissioners 
the  sum  of  ten  dollars,  for  each  share  so  subscribed.    T!i« 
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s'.  bsoription  and  payment  are  both  essential  to  the  cod* 
summacion  of  the  contract.  Theae  were  cotemporaneoua 
acts. 

Th«  declaratioQ  states  the  subscriptioa  by  the  defendant 
merely,  without  averring  any  payment  or  demand  of  the 
l«n  dollars  on  each  share ;  and  it  was  admitted,  on  the  ar- 
gument, that,  in  tact,  they  were  neither  demanded  nor 
ptid. 

I  cannot  see,  then,  any  consideration  for  this  promise ;  and 
t\x<)  legislature  appear  to  have  been  apprised  of  the  incon- 
venience that  might  arise  from  this  source,  and  have  pro- 
vided for  it,  in  some  measure,  by  the  last  clause  in  the  sta- 
tute, which  gives  a  power  to  the  directors  "  Ut  call  for,  and 
demand,  of  and  from  the  stockholders  respectively,  all 
such  sums  of  money  by  them  subscribed,  ur  to  be  aubecribed 
at  such  times,  and  in  such  proportions,  as  they  shall  see  fit, 
under  pain  of  forfeiture  of  their  shares,  and  of  all  previons 
payments  made  thereon." 

Suppose  the  speculation  bad  been  an  advantageous  one, 
and  before  the  first  call  of  the  president  and  directors,  the 
stock  had  risen  consi(lerably  in  value,  could  not 
[•394]  the  directors,  *with  propriety,  have  refused  to  con- 
sider Mr.  Jenkins  as  a  stockholder,  on  aoconst 
of  his  not  having  made  the  payment  required  by  the  act 
on  his  subscribing?  I  think  they  could.  NoposHive  benefit, 
then,  arising  from  the  future  emoluments  of  the  company 
transactions,  can  be  considered  as  a  consideration  for  the 
promise,  and  if  it  could  none  such  is  stated  on  the  record. 

Notwithstanding  the  motion  to  amend,  it  was  insisted 
the  suit  was  maintainable  on  the  2d  and  Sd  counts.  I  think 
not  For  a  promise  to  pay  on  a  contingency,  which  may, 
or  may  not  happen,  cannot  be  declared  on  as  a  note  of 
hand.     The  instrument  must  be  payable  at  all  events. 

The  propriety  of  amending  I  need  not  consider,  as  I  am 
of  opinion,  no  suit  can  be  maintained  on  the  first  count  foi 
■rant  of  a  oonsideratioiL 
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The  People  r.  Freer. 

I  am  of  Opinion  judgment  ought  to  be  arreated.(a) 
Motion  to  arrest  the  judgment  denied;  that  for  amend- 
ment  granted.(A) 


The  People  against  Freer. 

If  •  defenddil  hai  been  preveDted  hy  >dvera«  winda,  from  showing  otnii 
■gainst  a  rule  fur  aa  inKniDadoa,  aod  the  ianie  has  been  mnde  abtolate  fa 
want  of  caoM  abowu,  ibe  court  will  aet  it  aaide  of  niune,  on  an  immedl 


A  Rule  bad,  in  the  last  t£rm,  been  granted  ^^iost  the 
defendant  to  show  cause,  on  the  first  daj  of  the  present 
term,  wby  an  information  should  not  be  filed  against  him, 
and  no  cause  having  been  shown  on  the  day  appointed,  the 
rule  was  made  absolute. 

Soffman  now  stated  to  the  court,  that  the  defendant  had 
been  prevented  by  adverse  winds,  which  detained  himself 
ix)UDsel  and  papers,  until  after  the  rising  of  the  court  on 
the  firet  day  of  the  term,(c)  and  prayed  that  the  rule  might 
be  enlarged. 

/"w  Curiam.  It  is  ot  course ;  take  your  moljon,  but 
show  cause  on  the  first  non -enumerated  day. 

Motion  granted. 

(a)  Alter  pronouncing  Ihe  judKment  of  the  conrt.  Kadcliff,  J.  olieerved, 
that  he  thooght  the  regular  pmciii-e  was  to  obtnio  the  cerlitlcnte  of  tlie  Judge 
belbre  vhom  tlie  cause  was  tried,  that  tlie  eridence  applied  only  to  tba 
oooQt  on  which  It  was  meant  to  enter  judgment.  Kent,  J.,  wbo  tried  die 
etnae^  aaid,  the  nDdavit  or  tlie  plaJatia''a  attorney  wsa  correi:!,  and  there- 
lire  lie  deemed  it  sulTlcient  (br  the  amendment.    In  tliia  the  bet  ch  concurred. 

(b)  Judgment  revened,  {I  Cainea'  Cases  in  Brror,  S0,)  on  the  ground  taken 
hj  Lewia.  Ch.  J.,  aa  Vi  the  flist  count. 

(e)  See  rA<  People  t.  Van  fTyct,  1  Cainea'  Bap.  3M. 
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Brandter  v.  MarslialL 

BRAyDTGR,  ex  (km.  Fitch  and  others,  against  Uabshalt.. 

ira  MDant  eoCera  under  a  lease,  lioldlng  over  after  it*  expiration,  ia  not  «rl 
dence  oT  wlveiw  posseBaion.    So,  if  tbe  tentant'g  aon  oome  iu  under  bim 

Ejecttmest  for  lands  in  West  Chester,  tried  in  Jun?, 
1801,  before  the  Chief  Jiiatiee.     The  case   stated  that  the 

plaintiif  produced  and  proved: 
[*395]  "1st,  A  paper  signed  Joseph  Marshall,  the  futher 
of  the  defendant,  dated  6th  September,  1758,  by 
which  he  acknowledged  that  he  had,  about  aix  years  before 
that  period,  taken  possession  of  the  land  in  question,  un- 
der Thomas  Fitch  and  John  Raymond,  and  that  be  then 
held  the  same  under  them  as  his  landlords. 

2dly.  The  counterpart  of  a  lease  executed  by  the  said 
Joseph  Maraliall,  by  which  the  said  Thomas  Fitch,  and 
John  Elaymond  demised  to  him  the  premises,  for  three  yeara 
then  nexi  ensuing,  at  a  reserved  annual  rentof  one  shilling, 
of  any  payments  of  which  no  testimony  was  given ;  but  it 
was  given  in  evider.ce,  that  some  time  subsequent  to  tho 
lease,  two  suits  for  forcible  entry  and  deiainer  were  brought 
ngitinst  the  said  Joseph  Marshall,  relative  to  the  land  in 
question,  and  that,  on  these  occasions,  Joseph  Marshall  ap- 
plied to  Thomas  Fitch,  who  defended  him  therein  ;  that  h« 
was  turned  out  of  possession  in  one  of  those  suits,  but  af- 
terwards restored;  that  Joseph  Marshall  died  intestate  in 
1774,  and  letters  of  admiuistration  were  granted  to  his  son 
Joseph  ;  that  Joseph  Marshall,  the  father,  died  in  a  boose 
on  tbe  premises,  Iti  which  he  resided  with  several  of  hia 
sons,  who  were  of  age,  and  had,  for  si)me  years  past,  worlt- 
ed  the  farm;  but  whether  on  tbeir  own  account  or  that  nf 
their  father,  did  not  appear. 

It  was  further  proved,  by  two  witnesses,  that  they  werv 
present  at  a  sale  by  auction  of  the  effects  of  the  intestate, 
when  they  were  told  by  the  administrator  and  auctioneer, 
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that  the  defendant  had  piirchasec?  the  possession  of  the  land 
in  question. 

One  of  the  witnesses,  who  was  a  neighbor  of  the  defend- 
ant, deposed,  that,  according  to  his  supposition,  the  defend- 
ant held  the  lands  ever  since  by  virtue  of  the  purchase: 
and  another  proved  that  he  was  the  youngest  son  of  thein« 
testate,  and  not  his  heir  at  law.  It  was  also  in  evidence, 
that  the  defendant  had  in  his  possession  the  lease  granted 
to  his  father;  that  Thomas  Fitch  died  in  1775,  and  some 
of  the  lessors  of  the  plain tiflf  are  his  heirs.  On  the  part  of 
the  defendant  it  was  established,  that  he  had  been  in  the 
actual  and  peaceable  possession  of  the  premises  from  the 
death  of  bis  father  to  the  present  time,  holding 
*and  claiming  them  as  his  own,  and  that  no  rent  [^396] 
bad  ever  been  paid  by,  or  demanded  from,  him. 

The  judge,  on  this  evidence,  charged  the  jury,  that  if 
they  beleive  the  defendant  hold  the  land  under  his  father's 
title,  they  ought  to  find  for  the  plaintiff;  on  which  direc- 
tion the  jury  brought  in  their  verdict  accordingly. 

On  these  facta  a  motion  was  made  for  a  new  trial 


Hoffman,  for  the  defendant.  We  contend  that  cti  the 
circumstances,  as  presented  by  the  case,  the  judge  ought  to 
have  directed  for  the  defendant,  and  not  for  the  plaintiff. 
The  facts,  indeed,  are  but  limited ;  some  principles,  how- 
ever, are  involved,  which  it  is  of  the  utmost  importance  to 
have  decided.  For,  admitting  that  the  defendant  claimed 
under  his  father,  still,  wc  insist,  the  plaintiff,  as  appears 
from  the  case  itself,  is  not  entitled  to  recover.  There  is 
no  evidence  of  title  whatsoever  from  the  expiration  ot  <he 
leaae  in  1768.  That,  then,  being  only  for  the  years,  ex- 
pired in  1761.  Afler  1761,  the  lease  is  no  evidence  of  a 
possessory  right  in  the  plaintiff  to  have  the  premises,  un- 
less subsequent  acts  of  the  defendant  can  be  shown  equiva- 
lent to  an  acknowledgment  that  his  title  was  under  the 
lease.  Without  resorting  to  authorities,  principles  of  law 
will  bear  out  the  position.     The  lessor's  right  commenced 
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in  1761.  It  was  incumbent  on  him  then  to  have  entered, 
or  have  exacted  some  acknowledgment,  which  rendered  the 
entry  unnecessary.  He  was  out  of  possession  for  40  years 
without  receipt  of  rent  or  profits ;  if  his  right  did  then  ac- 
crue, and  was  not  pursued,  the  defendant  remaining  in 
quiet  possession,(a)  the  court  will  not  intend  he  held  under 
the  present  plainti^  For  the  holding  was  tortious,  against 
their  right  If  this  be  not  so,  where  is  the  doctrine  of  the 
opposite  side  to  carry  us  ?  If  it  be  acceded  to,  any  one  «i- 
tering  under  a  lease,  is  it  for  ever  to  be  supposed  to  hold 
under  it;  200  years'  quiet  possession  might  be  shown,  and 
yet  no  title  acquired.  To  evince  that  when  the  lease  deter- 
mines, the  plaintiff  should  have  entered,  Runn.  on  Eject 
60,  is  fully  in  point  "  Nor  is  a  common  person  affected 
by  the  statute  of  limitations,  where  the  possession  is  in  the 
hands  of  his  tenant,  who  has  paid  him  rent  within 
[*397]  the  *time  of  limitation ;  for  the  possession  of  a  les- 
see for  years  is  the  possession  of  his  lessor,  and 
payment  of  rent  is  an  acknowledgment  of  the  possession. 
So  that  during  the  continuance  of  the  lease,  and  payment 
of  rent,  the  lessor  is  in  no  sort  of  default,  for  he  cannot  en* 
ter  and  take  the  dchuil  possession  till  the  lease  be  expired ; 
but  ihen^  it  seems,  he  should,  because  his  right  of  entry 
then  first  accrues."  The  court  will  find  the  same  principle 
recognized  in  England  v.  Shde  4  D.  &;  E.  682.  It  was 
there  ruled,  that  a  man  entering  under  a  lease  cannot, 
pending  the  term,  contradict  his  lessor's  title,  but  after  the 
time  has  expired,  he  may  prove  his  landlord  not  entitled, 
by  producing  the  lease;  in  which  case,  the  landlord  must 
show  a  better  title.  The  lease,  therefore,  given  in  evidence, 
only  shows  a  right  of  possession  against  us  till  1761,  and 


(a)  Where  the  copyholder  for  life,  remninder  in  fee  tc  another,  surrenders  the 
whole  estate,  (bj  which  he  lets  in  the  remainder,)  at  1  takes  a  new  estate  to 
himself  and  othern,  it  seems  a  holding  over  b^  him,  for  more  than  20  year^ 
would  be  a  bar  in  ejectment  by  the  remauider-man  Doe  v.  Read^  8  E2ast 
363.  But  observe,  that  iu  8uch  a  case,  the  copyholder  takes  onder  the  lord 
atid  paramcunt  the  rEmainderman. 
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no  longer.  Even  for  that  time,  no  rent  was  paid,  and  it  is 
to  be  observed,  that  the  reservation  was  merely  nominal. 
Bat  the  fact  really  is,  that  none  ever  taas  paid.  Tt  is  next 
to  be  observed,  that  the  jury  were  not  warranted  in  finding 
the  son  took  under  his  father.  There  is  no  evidence  of 
this  fact  The  defendant  might  have  taken  as  a  stranger, 
and  then  this  lease  would  have  been  totally  out  of  the 
question,  because  he  would  have  come  in  as  a  third  person, 
and  not  affected  by  it  Ho  was  also  the  youngest,  and  not 
the  eldest  son.  The  testimony  that  he  did  derive  title  un* 
der  his  father,  is  hearsay  throughout,  and,  therefore,  the 
judge  ought  to  have  charged  that  it  was  not  entitled  to 
any  credit  The  auctioneer,  and  some  one  else,  told  the 
witnesses  that  the  defendant  had  purchased  the  possession ; 
but  this  was  not  done  in  his  presence,  nor  is  any  acknow- 
ledgment of  the  fact  substantiated :  the  declaration  wa^ 
made  by  a  third  person,  and  never  assented  to.  This, 
surely  then,  cannot  be  evidence.  On  the  contrary,  the  tes- 
timony in  behalf  of  the  defendant  demands  a  presumption 
that  he  helpl  adyeraely,  and  so  the  judge  ought  to  have 
charged :  it  ought  to  have  been  laid  down  to  the  jury,  that 
there  was  sufficient  for  them  to  presume  an  adverse  holding. 
The  principle  of  this  doctrine  has  been  recognized  in  this 
courts  in  Van  Dyck  v.  Van  Beuren  A  Vosburg^  ante, 
89.  That  *was  a  cjise  of  tenancy  in  common,  and  [*398] 
yet  there  the  court  said,  afler  40  years'  possession 
by  one  tenant  in  common,  the  juiy  ought  to  have  been  di- 
rected to  presume  an  ouster.  If,  then,  this  be  law  between 
tenants  in  common,  a  fortiori  between  others.  It  is  impos* 
sible  here  to  presume  otherwise,  for  could  it  be  so,  the 
doctrine  would  extend  ad  injiintwn,  and  a  lease  once  shown, 
would  be  an  argument  for  holding  under  it  for  ever.  The 
iaconvenience  this  would  lead  to,  ought  to  be  an  argument 
against  it  The  plaintiff,  therefore,  should  have  shown,  as 
bis  lease  had  expired  40  years  ago,  a  title  paramount ;  for 
it  is  possible  neither  pai*ty  have  a  right 
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Bdrwm,  contra.  Itbaa  ever  been  n  prinltiplo  of  law, 
tbkt  where  a  person  cnitera  under  n  titJc  Trom  aaotber,  the 
person  ho  entering  never  oan  dispute  the  ri^lit  of  tbeK>rigi< 
Dal  holder.  So  where  the  relation  of  landlord  and  tenaol 
has,  Hubsiated  between  the  parties,  though  there  shoolcl  be 
a  holding  over,  the  tenant,  in  an  action  against  him^  cannot 
contradiot  the  title  of  the  le8sor.(<i)  If  this  b<s  a  mistake,  it 
is  so  in  the  very  foundations  of  the  lawi  For  the  gBQemt 
prineipleit  thus  stated,  and  to  show  that  a  lessee  cannot  dis- 
pute the  title  under  which  he  baa  entered,  the  court  will 
find  an  authority  in  2  Block.  Rep.  12o9.(i)  These  positions 
are  not  altogether  denied  by  the  counsel  for  the  defendant, 
bat  they  are  qwdified  by  saying,  when  the  lease  expires, 
if  the  party  cetitled'  to  the  possession  does  not  enter,  the 
relation  of  landlord  and  tenant  is  at  an  end.  Snrely,  how- 
ever, if  the  lessee,  on  the  expiration  of  his  term,  ooutinues 
to  possess,  by  the  tacit  consent  of  his  landlord,  he  i»  tenant 
at  will,  or  at  least  from  year  to  year  aoconntable  for  tbv 

(a)  BecaDK  the  tenancf  is  held  to  Bubaist,  tha  holding  over  anountin^  to 
•  tacit  agreement  U»t  the  origbial  rontnct  bIiiII  continue,  Beavan  v.  iMoAoy, 
1  H.  Bbok.  8,  mibjea^  hswvrei^  to  be  determmed  on  regular  notice;  iKfM  v.' 
Oorty,  1  D.  &  B.  lea.  Tbonbm,  tliaugli  tlie  rent  be  wiUil>«td  fer  more  Uiaa 
SO  jmm,  Bat  t.  Rmm,  2  Bon.  k  Pull.  G12,  nr  tlie  paneasiou  by,  or  undt* 
llie  tenant  endure  for  100  yaara,  it  is  not  a  dimeigin,  nor  an  adverse  holdiufc 
i.poD  whloh  the  Btntate  of  limitationB  will  rua;  Bull  S.  P.  104,  because  il 
it  in  BubaerTieDc<r  to,  Bntl«onbUtent  with,  tlie  title  of  the  landlord.  <  Ou  tha 
same  priudple*roo*i{)Cof  the  rent*  and  praflta,  fur  more  tbaoiM^yew^  o. 
■n  MtMe  the  legal  title  of  whicli  ia  in  trustees,  ibr  the  puipose.  of  sale,  cannot 
be  Bet  ap  against  ihe  trustees,  or  those  diuming  under  them,  if  such  receipt 
be  consistent  with,  and  secured  bj,  the  deed  of  trust;  Keme  r,  Stmrdcm,  » 
Bast,  tiS,  nor  an  outstanding  title  In  a  third  person,  hf  a  patty 'wko  baa 
anterttt Mder tlM  iMnroflhe  plsialiff:  Jaalwm  v.  ^fawor^.S  Jdms.  lt«pii 
s4t  ner,  •ftec  an  iioknowls<^iDent  of  tensuc;  tij  a.  defendant  pan  be  <Usputa 
his  laodiord'e  title;. JoeibtoaT.  Votburgh,  7  Johns.  Rep.  18G,  consequentlj,  a« 
admiraion  b;  a  defendant,  thflt  he  went  into  poiaeesion  under  one  of  tlie 
losaors  oFlhe  pbiintiO;  tssaOldent'toontltle  toarccoverj.  Jodatm-*.  SttHm^ 
3  Jobat.  Rap.  m.:  <  Whetfaer  ttnre  be  a  iteoaBuy.  or  ne^  lis  ttmauwt  fcea 
bra  jurj..  Jatkiatt.  Vmtmrgh,  utinp.  Qit,  Jonen,  if  it  b*. «  daduotion 'ftos* 
acta  done. 

{b)  Dae  T.  Zoumnce.  In  tliia  o>iBe  the  lessee  who  waa  t&e  lebndaiH,  haM 
paid  rent  to  the  Icm-t  of  the  plalaUC 
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value  of  the?  rent,  when  the  owner  may  think  proper  to* 
demahd  it.     But  he  may  lose  his  right  to  the  rent,  by  neg* 
lecting  to  apply  for  it  within  six  years.    On  examining  the 
doctrine  in  Runnington,  it  will  be  found  to  apply  merely 
to  leases  taken  by  third  persons.     Where  the  lessee  parta 
with  the  fend,  if  he  pays  rent,  still  the  statute  does  not  run. 
This  is  not  the  ease  of  lessor  and  lessee,  but  of  an  assignee 
of  a  lessee.    The  decision  in'4  D.  &'  E.  will  be  seen 
to  have  settled  only  that  *where  a  person  enters     [*399] 
II nd^  a  landlord,  it  shall  be  competent  in  him  to 
show  that  the  title  of  the  landlord  has  terminated,  and  that 
the  landlord  himself  held  by  a  lease  which  has  expired.(a) 
[f  this  had  be^n  so,  then  it  might  have  been  shown  that 
Pitch  himself  held  only  as  lessee.     But  till  shown  it  cannot 
be  presumed,  for  in  all  cases  the  presumption  of  law  is,' 
that  the  party  nnder  whom  the  holding  is,  has  a  fee.     See 
SuJcea  V.  Bbrry^  2  Salk.  241.     Therefore,  unless  it  be  shown 
to  the  contrary,  it  must  be  talcen  that  Fitch  had  the  fee, 
and  the  party  continuing  in  p<»sse8sion  held  under  that  fee. 
Should  this  be  the  law,  it  is  iisked,  what  becomes  of  the 
statute  of  limitatiods?    This  brings  it  to  the  question, 
whether  the  statute  applies  when  the  possession  is  not  ad- 
verse?   The  whole  of  the  facts  stated  by  the  case,  show  no 
more  than  a  holding  by  sufferance,  and,  under  such  cir* 
cunnstances  the  statute  does  not  apply.     For  though  100 
years  may  have  elapsed  without  payment  of  rent,  or  any 
acknowledgment,  it  is  immaterial  if  the  first  entry  was  by 
the  landlords  consent,  as  no  tenancy  by  sufferance  is  adverse, 
and  in  adverse  cases  only  does  the  statute  of  limitations 
rtti^     In  JBwAdp  V.  Mtvards-  Built  N.  P.  103, 104,  the  court 
will  find  the  whole  of  these  positions  laid  down.     As  to 
the  r«^rvation  of  the  rent  being  nominal,  the  value  is  im- 
onaterial;  a  pepper  corn  would  be  suflScient  to  create  the 
relation  between  landlord  and  tenant    If  this  be  light,  the 
relation  did  subsist,  provided  the  son  entered  under  the 
fiither,  as  holding  by  his  title.     Thia  is  a  question  of  fact, 

(a)  The  caae  ia  ezacUy  ia 
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and,  as  in  all  other  cases,  the  jury  were  at  liberty  to  infei 
either  for  or  against  What^  then,  are  the  circumstancea 
here  ?  l^he  father  enters  into  possession  under  the  lessora 
of  the  plaintiff)  lives  in  the  house,  cultivates  the  land  witb 
his  sons,  who,  in  his  old  age,  do  so  likewise,  and  on  his 
death,  continue  in  the  same  course.  On  this  is  a  disseisia 
to  be  supposed  7  Is  it  not  more  reasonable  to  imagine  tho 
sons  preserved  the  tenure,  and  held  as  their  father  had 
done  ?  It  is  said,  however,  that  this  could  not  be,  because 
in  such  a  case  the  eldest  son  would  have  taken.  True,  had 
there  been  a  disseisin,  because  then  a  fee  would 
[^400]  have  been  acquired.  But  as  the  *tit]e  to  the  pre- 
mises was  a  chattel  interest,  it  passed  to  the  per-. 
sonal  representative,  and,  therefore,  it  was  properly  left  to 
the  jury  to  determine,  whether,  on  the  facta  of  the  sale  by 
the  administrator,  the  defendant  did  not  enter  under  his 
father's  title.  To  say  that  the  court  and  jury  ought  not  to 
presume  on  facts,  when  they  all  lead  to  one  pointy  would 
be  an  outrage  to  common  sense;  it  might,  perhaps,  be 
thought^  that  if  it  was  so,  notice  to  quit  was  necessary.  But 
when  the  defendant  disclaimed  to  hold  under  the  plaintiff, 
notice  was  unnecessary,  and,  therefore,  an  ejectment  was 
brought.  Admitting  the  case  of  Van  Dyck  v.  Van  Beuren 
<t  Vosburg  to  be  as  stated  it  only  shows,  there  was,  from 
the  circumstances,  enough  to  suppose  an  ouster  ;  but  here, 
the  reverse  is  the  fact,  and,  therefore,  we  contend  the  charge 
and  verdict  were  equally  right,  and  a  new  trial  must  be 
refused. 


Hoffman,  in  reply.  That  a  jury  may  infer  from  circum- 
stances is  not  disputed  ;  but  then  there  must  l^e  legal  evi- 
dence of  those  circumstances  before  the  court.  That  which 
was  given  was  inconclusive ;  it  rested  on  hearsay,  and 
ought  not  to  have  had  any  weight  with  the  court.  The 
sale  of  the  premises  was  merely  hearsay,  and  it  is  to  be 
observed,  that  the  vendue  was  of  personal  estate,  as  if  land 
was  totally  out  of  the  question :  the  lease  so  much  relied 
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on,  expired  in  1761.  Had  we  then  disavowed  holding  un- 
der the  lessor  of  the  plaintiff,  the  statute  would  have  run. 
Cun  there  be  a  stronger  disavowa',  than  taking  to  ourselves 
the  rente  and  profits  for  forty  years  ?  After  thirty  years 
the  law  will  intend  an  adverse  possession.  It  is  not  rea- 
sonable that  a  proprietor  should  permit  a  person  to  go  on 
for  forty  years  improving,  and  then  set  up  an  old  dormant 
lease,  after  laying  by  so  long.  The  jury  ought  to  have 
been  directed  to  presume  an  adverse  holding,  for  the  instant 
we  are  called  upon,  we  assert  our  own  right,  and  deny  that 
of  the  lessor.  On  the  grounds  contended  for  by  the  plain 
tiff,  had  the  lease  been  dated  on  the  day  of  first  taking 
possession  of  this  country  by  the  British,  it  would  have 
been  equally  efficacious.  The  interests  of  the  community 
require  a  different  doctrine ;  if  for  no  other  reason, 
the  plaintiff  ought  to  *show  a  title  beyond  the  [*401] 
lease.  Improvements  have  been  made,  and  this, 
connected  with  a  forty  years'  exclusive  enjoyment  of  rents 
and  profits,  ought  to  have  induced  from  the  judge  a  charge 
to  the  jury,  that  an  adverse  possession  was  a  presumption 
of  law,  and  on  which  they  ought  to  find. 


IiiyiN66TON,  J.  delivered  the  opinion  of  the  couit.  This 
is  a  motion  for  a  new  trial  for  misdirection  of  the  judge,  and 
because  of  the  verdict  being  against  evidence. 

The  chief  justice  charged  the  jury,  that  if  they  believe<l 
the  defendant  held  under  his  father,  they  should  find  for 
the  plaintiff,  which  they  did  accordingly. 

This  direction  and  finding  of  the  jury  were  both  correct. 

When  a  person  enters  under  another,  and  transfers  the 
possession,  his  grantee  is  supposed  to  hold  under  the  same 
title.  Although  the  lease  be  expired,  he  will  be  regarded 
as  holding  by  consent  of  the  original  landlord,  and  as  his 
tenant  at  will ;  unless  he  can  show  that  since  the  expiration 
of  it)  he  has  acquired  a  new  title,  either  from,  or  paramount 
to  that  of  the  party  under  whom  possession  wiis 
*taken.     Joseph  Marshall,  the  father,  it  is  aJmit-     [*402] 
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tCK],  held  under  Fitch.  He,  therefore,  under  this  rule, 
would  not,  on  his  mere  possession,  be  permitted  to  prevuii 
against  the  title  of  one,  acknowledged  by  himself  [i]  The 
presumption  that  he  continued  to  hold  under  Fitch  is  a 
reasonable  one,  nor  would  it  work  any  hardship  to  him,  as 
it  would  not  preclude  him  from  showing  a  better  title,  when 
he  had  continued  in  so  long  after  the  lease  bad  expired. 
The  possession,  therefore,  in  1774,  when  Joseph  Marshall 
died,  must  be  considered  as  that  of  Fitch.  The  next  ques- 
tion relates  to  the  proof  of  the  present  defendant  holding 
under  his  father.  The  testimony  was  sufficient  to  go  to  a 
jury  and  we  think  they  have  drawn  the  proper  conclusion. 

The  defendant  is  not  only  his  son,  but  the  contempora- 
oeous  declarations  of  the  vendue  master  and  administrator, 
although  not  in  the  hearing  of  the  defendant,  were  properly 
admitted,  and  unless  the  defendant  produced  some  other  title, 
would  satisfy  any  reasonable  mind  that  such  was  the  case. 

There  can  then,  be  no  adverse  possession ;  for  until  1774, 
Joseph  Marshall  did  not  set  up,  for  aught  that  appears,  any 
title  adverse  to  that  of  Fitch,  and  since  that  time  twenty 
years,  deducting  the  period  of  the  British  war,  have  not 
3lapsed.  The  rule,  therefore,  for  a  new  trial  must  be  dis- 
charged, with  costs,  and  the  plainti££i  have  judgment 

New  trial  refused. 


Nash  against  Tupper. 

Otk  foreigpn  contractB,  our  statute  of  limitatioDS  is  a  good  plML 

This  was  an  action  on  two  promissory  notes,  made  in 
the  state  of  Connecticut,  and  dated  28th  November.  1791. 

[1]  See  FaUtng  v.  Schenck,  3  Hill,  344;  Brant  v.  Ogden,  1  J.  R.  156,  Jack- 
fon  V.  Parker^  3  J.  C.  124 ;  JacJ:son  v.  Sharp,  9  J.  R.  163 ;  Jackson  ▼.  Waten^ 
12  J.  R.  365 ;  Jacks&n  v.  TJurmas,  16  J.  R.  293;  Jackson  v.  Camp,  1  Cow. 
S05 ;  jJckson  v.  Sciatsam.  3  J.  U.  499 ;  Jackson  v.  Reyncids^  and  note  [1] 
^ObU  44  4. 
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The  plaintiff  declared  in  the  common  manner,  aditiug'  a 
toont  for  money  had  and  received. 

The  defendant  pleaded  non  assumpsit  and  actio  non  txeere- 
vit  infra  sex  annos. 

The  plaintiff  replied  specially,  as  follows :  **  And  the  said 
William,  by  his  attorneys  aforesaid,  says,  that  he,  by  any- 
thing by  the  said  Samuel  above  secondly  in  pleading  alleged, 
ought  not  to  be  barred  from  having  and  maintaining  his 
action  thereof  against  the  said  Samuel ;  because 
*he  says,  that  the  two  several  promissory  notes,  [*403] 
mentioned  in  the  two  first  counts  of  his,  the  said 
William's  declaration,  were  made  and  given  by  the  said 
Samuel  to  the  said  William,  and  that  the  cause  of  action  in 
the  two  first  counts  of  the  same  declaration  mentioned,  arose 
within  the  limits  and  jurisdiction  of  the  state  of  Connecticut, 
and  was  contracted  with  reference  to  the  laws  and  customs 
of  the  state,  to  wit,^t  Whitestowd,  in  the  county  of  Oneida; 
and  the  said  William  says,  that  by  an  act  of  the  legislature 
of  the  state  of  Connecticut^  entitled.  An  act  for  the  limita- 
tions of  prosecutions  in  divers  cases  civil  and  criminal, 
amongst  other  things  it  is  enacted.  That  no  suit,  process,  or 
action  shall  be  brought  on  any  bond,  bill,  or  note  under 
hand,  given  for  the  payment  of  any  sum  or  sums  of  money, 
not  having  any  other  condition,  contract  or  promise  therein, 
but  within  the  space  of  seventeen  years  then  next,  after  an 
action  on  the  same  shall  acrue.  And  the  said  William 
avers,  that  by  the  law  of  the  said  state  of  Connecticut  above 
recited,  the  said  William,  at  the  time  of  exhibiting  his  said 
bill  against  the  said  Samuel,  to  wit,  on  the  nineteenth  day 
of  January,  in  the  year  of  our  lord  one  thousand  eight 
hundred  and  two,  had  a  good  and  sufficient  cause  of  action 
against  the  said  Sumuel,  as  contained  in  the  two  first  counts 
of  this  said  declaration,  and  this  he  is  ready  to  verify ; 
wherefore  he  prays  judgment  if  he  ought  to  be  barred  from 
having  and  maintaining  his  said  action  thereof  against  the 
aaid  Samuel;  and  the  said  William  here  freely  in  court 
confesses,  that  he  will  not  further  prosecute  his  action  against 
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the  said  Samuel^  of,  and  upon  the  third  count  in  his  declara- 
tion aforesaid,  but  doth  absolutely  disavow  and  refuse  to 
further  prosecute  of  and  upon  the  said  third  count  of  hif 
said  declaration  against  the  said  Samuel." 

General  demurrer  tncfe,  on  which  it  came  before  the  court 

[*404]  ErnoU^  for  the  defendant  *From  the  facts  con- 
tained in  the  replication,  it  will  be  seen  that  the 
present  question  really  is,  how  far  the  laws  of  Connecticut 
shall  control  the  operation  of  those  of  our  own  state.  The 
contract  is  set  forth  not  only  to  have  been  made  in  Connec- 
ticut but  to  have  been  there  made  with  a  reference  to  the 
statutes  there  in  force,  and,  therefore,  that  the  seventeen 
years'  limitation  of  the  right  to  sue  formed  a  part  of  the 
contract  There  can  be  no  hesitation  in  allowing  that  the 
lex  loci  Bhall  regulate,  when  we  are  to  decide  on  the  vali- 
dity of  a  contract  Our  statute  of  limitations  is,  '*  All  ac- 
tions upon  the  case,"  &c  shall  be  commenced  within  six 
years  after  the  cause  of  action  accrues,  excepting  in  those 
cases  contained  in  the  proviso ;  and,  to  be  entitled  to  the 
benefit  of  this,  the  plaintiflF  must  show  that  he  comes  with- 
in it  He  should  have  gone  further;  in  addition  to  the  con* 
tract  being  made  in  Connecticut  he  ought  to  have  shown 
that  the  defendant  continued  to  reside  there  till  within  the 
last  six  years.  By  the  English  statutes,  the  absence  of  the 
plaintiff  takes  the  case  out  of  it ;  with  us,  it  is  only  that  of 
the  defendant  ;(a)  and,  therefore,  a  suit  may  be  brought 
here  when  it  could  not  there.  This  greater  strictness  in 
denying  the  effect  of  the  proviso  to  absent  plaintiflEs,  will 
make  this  court  less  inclined  than  even  the  English  to  ex- 
tend the  saving  of  the  statute.  If  therefore,  the  statute 
would  be  a  bar  in  England,  a  fortiori^  in  the  state  of  New 
York.  In  Robinson  v.  Bland^  Black.  241,  it  is  acknowledged 
that  the  statute  of  limitations  may  be  pleaded  to  a  foreign 
contract     The  words  of  Blackstone,  J.  in  that  case,  are, 

(a)  Ruggles  v.  Kttler^  3  Johns.  Rep.  264.    S.  P.  A  nd  thongh  the  defeiid«nf 
never  has  been  within  the  state,  the  saving  oonti'^U'^  till  he  it. 
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^The  statute  of  limitations  has  been  frequently  allowed  to 
operate  on  transactions'  abroad."  And,  in  the  same  book, 
p.  257,  Mr.  Wedderbumej  in  his  reply,  admits  this ;  but  ob- 
serves, that  it  runs  only  when  both  parties  are  in  England 
It  does  not  affect  the  validity  of  the  contract,  but  only  the 
mode  of  recovering  on  it,  that  is,  it  goes  only  to  the  remedy 
and  not  to  the  right. 

Thiis  case,  therefore,  is  inapplicable  to  the  *rules  [*405] 
laid  down  respecting  the  lex  loci.  The  general  one, 
as  given  by  Lord  Mansfield,  ibid.  258,  is,  that  the  law  of  the 
place  where  the  action  is  brought,  is  to  be  considered  in  ex- 
pounding and  enforcing  the  contract.  To  the  same  effect  is 
Duplein  v.DeBoven^  2  Yem.  540.  In  2  E^aimes,  353,  Sd  edit, 
it  is,  on  this  subject,  said,  "  Several  questions  arise  from 
the  different  perscriptions  established  in  different  countries. 
In  our  decisions  upon  this  head,  the  case  is  commonly  sta- 
ted as  if  the  question  were,  whether  a  foreign  prescription, 
or  that  of  our  own  country,  ought  to  be  the  criterion. 
This  should  never  be  made  a  question  ;  for  our  own  pre* 
acription  must  be  the  rule  in  every  ease  that  falls  under  it, 
and  not  the  perscription  of  any  other  country."  Admitting, 
therefore,  fully  the  lex  loci  in  expounding  contracts,  this  is 
not  a  case  of  exposition,  and  does  not,  therefore,  come  with* 
in  those  authorities.  Lodge  v.  Phdps^  2  Gaines'  Gas.  in  Err. 
321.  S.  G.  1  Johns,  Gas.  139,  is  a  case  in  our  favor.  There 
the  endorsee  of  a  Gonnecticut  note  was  allowed  to  proceed 
in  his  own  name  against  the  endorser.  This  goes  to  show 
that  in  all  cases  where  the  question  turns  on  the  form  of 
action,  the  law  of  the  country  where  the  defendant  is  found, 
and  not  that  where  the  contract  was  made,  ought  to  pre- 
vail. Therefore,  as  it  is  not  shown  that  Tupper  was  out  of 
the  state  till  within  six  years,  the  suit  cannot  be  main- 
tained. 


Oold^  contra.  By  the  pleadings  in  the  case,  the  truth  o« 
which  stand  confessed  by  the  demurrer,  the  court  will  find 
(hat  the  defendant  entered  into  the  contract  with  a  refer 
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Slice  to  the  laws  of  Connecticut  alone.  It  most  have  been 
intended,  then,  that  the  rules  of  those  laws  shouM  be  ex- 
:^tuBtvely  resorted  to,  as  the  measure  of  justice  between  tba 
parties.  Bj  the  code,  ordained  as  the  law  of  Oonnectieat, 
obligations  by  specialty,  and  simple  tM^ntract  demands,  an 
placed  on  the  same  footing.  When,  therefore,  in  that  state, 
a  note  of  hand  is  taken,  the  creditor  takes,  and  the  debtor 
give=,  the  same  security  as  would  be  created  here  by  a  spe- 
cialty, or  sealed  obligation.  As  they  are  thus  equal  in  their 
nature,  the  statute  of  limitations  couples  them  together, 

and  one  uniform  rule  applies  to  both.  If,  then,  the 
[*408]      creditor  *regardB  the  continnance  in  his  debtor 

of  the  duty  to  pay  on  every  specialty  wbifdi  is 
taken,  both  parties  imagine,  and  agree,  that  there  is,  for  se- 
venteen years,  a  continual  obligation  to  satisfy  the  demand 
whenever  called  on.  When  the  debtor  executed  these 
notes,  he  consented  to  be  bound  for  paymuit  of  their  seve- 
ral amounts,  and  so  to  continue  for  seventeen  yeara;  dur- 
ing  that  period,  it  is  a  further  part  of  his  agreement,  that 
no  presumption  of  payment  shall  be  made.  It  is  od  thia 
presumption  of  payment  that  every  statute  of  limitations  is 
fimnded.  Therefore,  a  promise  to  pay,  as  it  rebuts  the  pre- 
sumption, and  shows  the  debt  has  not  been  pud,  is  allow- 
ed on  all  hands  to  take  the  oase  out  of  the  8tatuiQ.(a)    No- 

(a)  B;  the  old  cases,  a  promiat  lit  pay  wai  deemed  neetmnj  to  take  »  debt 
beyond  tlia  period  of  limiutioii,  out  of  the  elTect  ortheatatute;  a  mere  aek- 
noiolaigiiual  of  the  (U>t  wua  not  held  luiEcieat,  Atidnaiit  v.  Avion  tt  !&., 
Proc  ill  CiiB,  386.  Dcane  v  CVane,  6  Mod.  309.  Diekaan  v.  Tlum>f»i>n,  i 
eiiow.  126.  Bland  v.  Haadiig,  2  Vent  163,  brfng  U  WM  then  aaki,  0DI7 
evideace  ora  pnMiiiBe.  HeyUag  v.  Mutimgt,  G  Uod.  4W.  This,  boweretv 
U  now  overruled.  From  n  reriew  of  the  later  dediiuna,  Uie  tolbwiog  role 
may,  perlinpa,  be  tnid  down  as  iJieir  result  ''An;  wordi^  tliou|fli  epokea 
after  actioo  broi:glit,  wliicli  bIiow  that  the  debt  bns  oot  been  lull/  and  bo»a 
fide  paid,  is  such  hii  avknoivledgment  of  iu  being  due,  ai  will  rebut  Uw 
proauinplive  liar  iiriaing  froin  tlie  aUtute  of  limiladona."  Tea  T.  fburali^. 
Bull.  N.  P.  3  Burr.  1099,  a  now  oT  the  same  caae.  IHwniaa  r.  Aatot, 
(towp.  5^-1.  Ll-iijd  V.  Maaad,  2  D.  &  B.  160.  BaOie  T.  Lard  AiAifiite,  1 
Eiip  R^p.  •CiJ,  r<leys  V,  Brotm.  i  Esp.  Rep.  46.  LatBreaa  1.  WorraU, 
Fi-Hkf'n  l'^  9:t.     Biya.  v.  /fors^nuin,   i  Eap.  Bep.  81.    a  0.  4  Kaa^  KM 
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tfaiDg,  then,  can  be  more  fairly  inferred,  than  that  the  debtor 
has  coDsented  that  these  securities  should  create  an  obit- 
gatioa  for  seventeen  years,  and  that,  during  such  time,  the 


Skiby  ▼.  ChampUnf  4  Johns.  Rep.  461,  though  in  an  affidavit  for  leave  to 
plead  the  statute  to  the  action.  Bucker  v.  Hannay,  4  East  604.  The  pro- 
mise to  pay  is  a  conclusion  of  law,  for  whicli  the  debt  so  acknowledged  to 
be  unpaid  is  a  sufficient  consideration.  On  this  grdund  it  has  been  ruled, 
tliai  altboo^  the  debtor,  in  the  same  breath  in  which  he  has  oonfeased  the 
debt  to  be  due,  add  that  he  is  discharged  by  tlie  statute,  Clarke  v.  Bradshnu 
d:  Goglan^  3  Esp.  Rep.  155,  or  state  a  pnrt  to  be  paid,  Bryan  ▼.  Horseman, 
mbi  mnp.y  the  statute  does  not  apply;  because,  against  conclusions  of  the  law, 
ftere  can  be  no  opposition.  But  as  the  promise  of  payment  is  a  mere  con- 
ohnton  by  implication  of  law,  though  it  cannot  be  contradicted,  it  may  be 
((■alifiod  in  any  manner  not  inconsistent  with  the  legal  inference.  Tberefbre, 
notwithstanding  such  payment  would,  by  intendment  of  law,  be  due  imme- 
diately and  absolutely,  as,  expreasum  farU  cessnre  tcKitum,  the  debtor  may 
annex  a  condition  to  his  promise,  and  charge  tiie  plaintiff  with  it,  Heyb'ng  y. 
BiutingBf  1  Salic.  29,  or  bind  himself  only  when  able.  Davies  ▼.  Smith,  4 
Ktp.  Rep.  36.  CMe  v.  Saacby.  3  Esp.  Rep.  159.  It  seems,  that  .any  mode 
of  payment  different  from  that  appointed  by  the  law,  as  in  goods,  would  be 
conditional;  Bush  v.  Barnard,  8  Johns.  Rep.  407  In  which  case  i)te  onw  oi 
proving'the  condition  performed,  and  of  tendering  himself  ready  to  receive, 
wllcre  the  payment  is  otherwise  than  in  money,  lies  on  the  plaintiff;  though 
ttistfiKnigli  fer  him^  as  to  -abilityto  pay;  to  show  it  from  tlie  defendant's 
oatenrible  eiroofnataiMes,  and  appearance  in  t)>e  work).  When  the  debt  is 
denied,  at  by  saying,  "I  have  no  recollection  of  the  debt,  and  rely  on  tlie 
■tatute,^  Bryan  v.  J9br9«man,  impra,  or  "  I  liave  paid  the  bill  and  taken  p 
receipt,  and  wiU  send  a  copy/'  though  none  be  sent,  Birk  v.  Guy,  4  Esp. 
Bep^  •1S4,  -the  statute  ia  a  bar.  So,  where  the  defendant  refers  his  crcditoi 
to  anothec  for  hia  determmaiieix  and  ability.  BickneU  v.  Keppd,  1  N.  R.  20. 
The  acknowledgment,  to  take  a  case  ont  of  the  statute,  need  not  be  by  the 
paity  himself;  if  by  an  agent,  .or  servant,  usiiall?  employed  in  the  tranaactioQ 
of  tha>  defendants  affairs,  it  it  sufficient  Pakthorp  v.  I^tmiafi^  2  Esp.  Rep. 
§1 1,  ^  Where  the  iislerett  is  Joint,  the  act  of  one  is  the  act'  of  all ;  there- 
forttr  an  adniowledg^ment  by  one  of  several  makers  of  a  joint  and.  several 
promiaaory  note,  is  obligatory  on  all.  Whikxmib  r.  T^iMa^,  Dong.  652.  So, 
after  the  dissolotioii  of  ft  partnership,  an  aeknowledgment  by  a  partner  of  an 
aaconnt  made  out  by  bim,  will  set  up  the  debt  against  the  operation  of  the 
statiito«  Smiik  v.  Imdhw^^  6  Johns.  Rep.  267.  Any  act  admittrag  the  debt, 
is  M|«tviale«t  to  an  ackoQwledgmeBt.  A  credit  given,  or  item  charged,  by  a 
dstondant^  -within  siK>  year^  willj  where  there,  are  mutual  accounts  between 
hiss  ^and  thai  plaintlfl^  take  'the  whole  of  the  demand  against  himself  out  oi 
thrtiitetvtfltf*  4kmng  .'9.  akmJdinif^  6  U  k  £.169.  CkffntfeB  v.  DoOiver.  2 
Man.  JUip,  S/f.  I  Ao  »>nartnninhi;»,aooaupt  made  out  hy  a  partner,  after  a 
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188,  in  which  the  court  determiDed  that  a  man  cannot  be 
held  to  bail  in  England,  upon  a  contract  to  pay  money, 
made  in  France,  if,  hj  the  laws  of  that  country,  bis  person 
is  not  there  liable  to  be  restrained  for  the  debt  And  in 
order  to  prove  that  such  waa  the  case  then  in  dispute, 
Fothier  on  Obligations,  and  on  affidavit  of  a  counsellor  of 
Paris,  were  received  as  evidence.  Here  the  remedy  alone 
was  the  point  in  question ;  as  the  laws  of  the  community 
where  the  debt  urose  gave  no  lien  un  the  body,  it  waa  dis- 
allowed in  a  case  where,  by  the  English  code,  the  defend- 
&iit  was  immediately  liable  in  his  person,  and  might  be  held 
to  special  bail.  The  English  bench,  against  the  course  of 
their  own  court,  and  against  the  laws  of  their  own  land, 

adopted  those  of  Prance,  in  determining  the  extent 
[*408]     *to  which  a  debtor  had  pliidged  himself  by  hia  en- 

gagmenL  Chief  Justice  Eyre,  in  giving  his  opi- 
nion, fully  adopU  the  doctrine  of  the  lex  loci,  and  observes, 
whatever  would  oinstitute  a  defence  to  the  action  in  France, 
would  in  Wtflimiiiisler-Hall.  The  reverse  of  thb  must  be 
equally  true ;  what  is  no  defence  in  Paris,  will  be  none  in 
London.  This  however,  is  now  denit^,  and  while  the  lex 
hciwntractwi  is  admitted  to  create  the  contract,  yet  it  is  at- 
tempted to  inter^>ose  the  lex/ori  to  protect  the  debtcH',  under 
the  idea  of  the  laws  of  the  jurisdiction  affL-cting  the  remedy 
but  not  the  contract  It  is,  with  due  submission,  imagined, 
that  the  defence  set  up  by  the  opposite  party  attached  on 
the  contract,  and  made  a  pirt  of  it.  It  is  of  the  utmost 
importance,  that  a  creditor  should  know  how  long  he  may 
repose  on  his  security,  without  its  being  presumed  that  it 
has  been  paid.  In  this  state,  by  taking  a  bond,  he  would 
have  intended  to  protect  himself  against  this  presumption 

on.  a  oonlr*ct  made  in  hU  own  cxmntij,  by  th*  laws  of  which  hU  pcraoo  wm 
pri«il''ged  from  arreaL  But  where  the  Uwh  oF  ■  furei^  counuj  had  aiM- 
peniL-U  M  l^gbt  oT  proceeding  on  certain  contracta,  snlecedentlj  madt\  it 
wu  held  bj  the  circuit  court  Ix  Pennsflvnuia  disUict,  tlut  a  luit  could  not 
be  maintained  upon  it  during  uch  aoiqwnnon,  and  tba  defendaob  thor^bn^ 
ttKhargad  on  common  bniL     Qu^raap  t.  Apw^  4  Pdl.  413. 
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for  twenty  years.    To  create  an  equal  bar  to  presumptioni 
such  as  an  obligation  would  have  inferred,  must  have  been 
in  the  contemplation  of  the  parties  in  Connecticut;  because 
the  law  gives  the  security  taken  the  same  advantages.     If 
the  maker  and  payee  had,  in  Connecticut,  been  asked  to 
expound  their  own  contract,  they  would  have  said,  it  is  to 
last  and  continue,  firm  and  good,  against  all  presumption, 
for  seventeen  years.     This,  then,  attaches  itself  to.  and  is 
an  integral  part  of,  the  original  contract,  and,  therefore, 
repels  the  bar  growing  out  of  a  foreign  jurisdiction,  onr 
statute  of  limitations  pleaded  in  bar.     If  thie  act  did  not 
operate  on  the  contract,  but  merely  suspended  the  remedy, 
it  would  be  matter  of  abatement,  not  bar;  because  bar  goes 
to  the  right,  not  to  the  remedy ;  and  the  statute  presumes 
payment  made:  therefore,  the  judgment  is  in  chief,  and 
exhaust  the  debt,  which  becomes,  as  it  were,  dead.     If  the 
defendant  meant  to  avail  himself  of  our  limitation  act,  he 
should  have  stated  that  the  notes  were  made  with  a  refer 
ence  to  our  laws,  or  at  least,  should  have  gone  on  to  set 
forth  his  own  residence  for  six  years  last  past.     The  court 
will  refer  to  the  pleadings,  and  see  that  they  show  the  lex 
loci  contractus  to  have  attached  on  the  contract; 
and  if  the  *re8idence  of  the  defendant  would  af-     [*409] 
feet  the  qu^tion,  that  circumstance  should  have 
been  specially  set  forth  to  exonerate  him  from  the  operation 
of  the  laws  of  Connecticut.     In  theca.se  of  Phelps,  the  court 
guarded  against  the  conclusion  that  might  be  drawn  against 
fcr  hci  contractus  ;  and  the  courts  of  Connecticut  have  al- 
lowed the  endorsee  of  a  New  York  note  to  prosecute  in  his 
own    name,   giving   thereby  a  remedy  according  to  the 
lex   loci,   which    would   have  been    devised  by   the    lex 
fori.     Let  us,  for  one  monent,  advert  to  the  Consequences 
of  refusing  to  adopt  the  principles  for  which  we  contend 
'^rhe  laws  of  many  states  place  simple  contract  debts  on 
very  different  footings:  one  fifth  of  the  money  lent  out 
may  be  advanced  on  securities  like  those  on  which  the  pre- 
■ent  action  is  grounded.    These,  after  six  years,  are  hers 
ToL.  I.  «6 
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presumed  to  be  paid;  suppose  th&maker  of  anoteiKernovct 
to  Conuoctiout,itwiUliein  vain  that  he  will  say,  bytfaelawi* 
of  New  Y'ork  the  debt  is  barred  ;  the  creditor  will  proceed 
and  recover,  when,  in  the  oountrj  where  the  whole  trans' 
action  tuck  place,  he  could  never  get  a  shilling.  If  this 
rule  is  to  prevail,  a  creditor  has  oulj  to  watch  his  passing 
debtor,  arrest  him  in  transitu,  and  attain  payment  long  af- 
ter every  hope  was,  by  law,  and  the  implied  basis  of  the 
coutraet,  totally  gone.  The  court,  therefore,  will  be  cau- 
tious in  making  a  decision,  which,  by  rejecting  the  laws  ol 
a  foreign  state,  in  expounding  the  tenna  of  a  contract  made 
there,  becomes  a  necessary  precedent  to  that  states  ia  r^u' 
latiug  the  justice  it  is  to  measure  out  to-  the  people  of  New 
York,  which  will,  out  of  the  limits  of  New  Tork,  create  a 
seventeen,  instead  of  asix  years'  limitatioa  One  contract 
may,  by  this  means,  haveadozendifferent  interpretations: 
a  debt  is  contracted  in  New  Hampshire ;  the  debtor  comes 
here,  and  a  six  yearH*  quiescence  discharges  htm ;  he  goes 
to  Connecticut,  and  the  debt  revives;  aocordingas  the  lim- 
itation  is  long  or  short,  he  by  his  own  act,  settles  tiie  period 
of  his  creditor's  demand.  :  It  ia  impossible  to  deny  him  this 
power,  :f  the  intention  of  the  parties  to  the  contract,  and 
their  resulting  duties,  arising  from  a  roference  to  the  laws 
of  the  country  where  that  contract  was  made,  are  to  be  de* 

parted  from  :  for,  instead  of  plaiang  the  agreement 
[*liO]     *on  those  resulting  dutiei>,  and  the  basis  oontem- 

plated  by  the  parties,  it  leaves  Aat,  and  the  duties 
to  which  they  bind  themselves,  to  the  sport  and  oontro]  of 
the  moat  contingent  and  capricious  eventa ;  to  the  debtor's 
locomotive  will;  to  the  laws  of  any  and  every  state  or 
kingdom  in  which  lie  may  from  time  to  time  eieot,  from 
among  all  the  nations  of  the  earth,  to  take  up  his  residence. 
Instead  of  one  plain  and  uniform  rule  of  construction,  what 
an  endless  and  perplexed  confusion  is  suggested  ?  A  sug- 
gestion which  iixes  nothing,  but  unsettles  every  thing; 
which  renders  every  judgment  insecure,  aodall  suits  every 
thing  hut  6nal.     Such  nust  be  the  consequence,  thoo^  ii 
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may  be  atter^gpted  to  show  the  oontnKfy  bjr  refined  distmo- 
tions  between  the  r^inedyund  the  eon^m^t'' 

There  is  another^  point  of  view  in  which  thii  case  inay 

be  presented. '  Amodg  the -niitioti^  of  Europe,  a  'principle 

of  comity  has  intvodneed  a  ^respect  for  eaeh  other's  lawd 

and  oonstitutidns;  <  Between  «the  individaal  stat^  Which 

oompose  the  fintm^xtis^siibmicted,  whethek*  there  ia  not  a 

/kr  mbte  cogent  reason  to- respect;  even  a.^  a  bond  to  pre^ 

serve  the  federal  goMrnoient.    There  is  a  part  of  the  cbn^ 

Btitation  by  whicbit  is  ci^ated,  that  ordains, '  ^  No  state 

shall  pass  any  law  impairing 'the  obligation*  iof' contracts.'' 

Does  hot  tbis'itopose  on  the  "court  in  additionit  obligation 

to  respect  the  laws,  of  S'Shlter  state,  in  the  exposition  of  a 

eontract  made  t^sre^  inore  than  what  iriaes'from  the  mere 

oomity  of  nations?    If  the  cc^urt  *Will  apply  a  principle 

drawn  from  the  la^  of  >  their  own  state,  contrary  to  those 

of  Connectteut,  arndnotcontleYnplated  by  the  potties  to  the 

contract  when  it^wasnukde,  do  they  not  impair  the  force  of 

obligations?    Besides^  under^  this-  ednstr^ction^ibll  faith 

^nnot  be  given  to  thef  judical  olaiihs  of  the  citizenia  of  dif- 

ferent^stales.   vTnis  is  metittoned  merriyasa  featitre  in  the 

constitution,  to  shbw  with' hoVi^  much  circumspection  the 

0ourt*6nght  to  prdceed*  *'  Supplose  the  case  had  arisen  in  a 

eotirt'of  the  United  States,  tlhat' a  Connecticut  creditor,  on 

tf  contract  made'tbere,  <had  stied^  a  New  York  debtor,  can 

it  be  supposed  that  there -would  feave  been  the  hesitation 

of  a  mowetii  in  adapting  the  b»  fKnf'odMlmchitf, '  the 

Jaws  of  Conneetiottt'?  *'It'is^subnrtitted  Whether  an'    [*411] 

act  of  tbiseta!te,^whtch'  Hhotild  abrtdgethe  period 

given  by  a  foreign  oontract  to  a  ereditor,  within  which  he 

should  not  bciobliged  to  demmnd  his  <debt ;-  which  should 

deny  him  the  Tight  to  have  recourse  to  his  ooh tract  for  any 

part  of  the  time  which  wa^.  arllowed  by  the  *Uws  of  the 

state  where  it  was>  made^  it  's  submitted,  I*  sAy,  whether 

Bucb  an  act  would  not,  under  the  constitution,  in  the  ex« 

tensive  sense  efthe  terms^im^i^rtheobKgatioB  bfthe'coU' 

tract. 
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EmoU,  in  reply.     An  objection  has  been  raise^l  againal 
the  force  of  our  plea  of  the  statute  of  ] imitations,  from  a 
clause,  or  part  of  a  clause  in  the  constitution  of  the  general 
government;  that  no  act  shall  be  passed   to  impair  the 
obligations  of  contracts.    From  the  use  made  of  this  passage^ 
it  will  follow  that  all  statutes  of  limitation  must  invariably 
remain  as  they  now  are,  and  that  no  state  can  ever  lengthen 
or  shorten  the  peiiod ;  because  that  would  be  to  impair  the 
rights  of  others,  in  existing  obligations.     The  meaning  of 
the  words  are,  that  no  state  shall  pass  laws  tending  to  im- 
pair the  validity  of  contracts  made  in  other  states.     The 
argument  on  the  part  of  the  plaintiff  seems  to  suppose,  that 
if  the  statute  be  allowed,  the  debt  cannot  be  recovered. 
Not  so ;  the  contract  remains  as  it  was ;  all  that  is  said  b}' 
us  is,  that  when  attempted  to  bo  enforced  against  our  laws, 
they  interpose ;  but  if  it  be  carried  back  to  ConnecticuW 
then  our  statute,  or  a  judgment  under  it^  is  of  no  avail. 
The  security  was  taken,  subject  to  any  variations  the  state 
in  which  it  was  given  might  make ;  and  also  to  such  alt  any 
other  might  adopt,  where  it  should  be  put  in  suit.     A  fter 
the  defendant  has  resided  six  years  in  this  ptate,  the  statute 
attaches  wherever  the  contract  was  made.     For  the  words 
of  the  act  are  direct  and  positive.     **  No  action  shall  be 
commenced,''  &a  without  reference  to  the  citizens  of  thif 
or  any  other  state.     Under  the  letter  and  spirit  of  the  aot| 
the  suit  ought  to  be  brought  within  six  years,  or  the  plain- 
tiff should  show  himself  within  the  proviso.     K  the  legia- 
lature  choose  to  pass  a  law,  the  court  cannot  say  they  havd 

no  right  to  do  so ;  and  it  is  to  be  observed,  that  this 
[*412]     statute  is  only  a  continuance  of  a  *former  act. 

Allowing  the  defence,  does  not  deny  the  contract; 
on  the  contrary  it  admits  but  avoids.  We  say,  you  havQ 
l>r9ught  your  suit  here,  and  all  that  you  can  claim  is  tho 
beneQt.  of  those  laws  to  which  you  choose  to  resort. 


Lewis,  ,C)^.  J.,  delivered  the  opinion  of  the  court     Thii 
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IB  an  action  of  assumpsit  on  two  promissory  notes  made  bj 
the  defendant  to  the  plaintiff. 

The  question  arising  on  the  pleadings  is,  shall  the  lex  lotn 
ymtractua  govern,  or  shall  it  not  ? 

It  is  a  well  settled  rule,  that  contracts,  with  a  few  excep- 
tions, are  to  be  construed  according  to  the  laws  of  that 
country,  in  reference  to  which  they  are  made.  But  it  is 
equally  well  settled,  that  the  remedy  on  them  must  be 
prosecuted  according  to  the  laws  of  that  country  in  which 
the  remedy  is  sought.  In  the  case  of  Duplein  y  De  Boven^ 
the  cause  of  action  arose  in  France ;  it  was  on*a  judgment 
obtained  in  that  country.  The  defendant  pleaded  the  statute 
of  limitations,  and  held  a  good  bar  to  the  action. 

In  Lodge  v.  Pheips^  decided  in  October  term,  1799,  it  was 
held  that  though  promissory  notes,  made  in  Connecticut, 
were  not  there  negotiable,  they  might  be  negotiated  here, 
and  a  suit  maintained  on  them  in  the  name  of  the  endorsee. 
For  that  the  principle  of  the  lex  2t>a  shall  not  affect  the  form 
of  action,  but  shall  have  reference  only  to  the  nature  and 
construction  of  the  contract,  and  its  legal  effect ;  not  to  the 
mode  of  enforcing  it. 

In  a  much  earlier  case,  viz.  that  of  Page  and  Cable,  de- 
cided in  this  court,  in  April  term,  1796,  the  precise  ques- 
tion now  before  us  came  under  consideration.  It  was  an 
action  of  assumpsit^  on  a  promissory  note  made  in  Connec- 
ticut, by  George  Cable,  to  Jonathan  Cable  the  defendant, 
and  by  him  endorsed  to  David  Page,  the  plaintiff. 
♦The  whole  transaction  took  place  in  Connecticut.  [*413] 
The  plaintiff  declared,  first,  under  our  statute,  as  en- 
dorsee ;  secondly,  on  the  endorsement  as  a  special  agreement; 
setting  forth  the  contract  as  originating  in  Connecticut,  and 
the  defendant  as  guarantying  the  payment  by  George  Cable, 
tod  on  his  default  engaging  to  pay  for  him. 

The  defendant  pleaded  the  statute  of  limitations  of  this 
state,  and  the  plaintiff  demurred,  alleging  for  cause,  that  no 
lach  statute  existed  in  Connecticut^  where  the  cause  of  ac)ioQ 
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f  The  oourt'said^  that t^hedefendftotibfiYing. elected  to 
prosecute  his  suit  in  this  state,iheimu8tpui»ie  his  remedy 
agreeable  totour  laws^  laad  thatour  ocxurtBiOOuld  imi  dispense 
with  an  adbereace  to  the  leqiiiaitesKiftiiiiet. place,  and  man* 
ner  >  of  commeneing  and  pnveeuting  a  iuit|  because  the 
cause  of  action  arose ;  in :  anolher  state.  ,  Thej  conceived, 
that  such  adherence  .by  no  means  impaired  Jkfae  obligation 
of  the  coniracty  and  they  gavejudgment  fiMr.the  defendant. 
The;  correctness  of  those  <kcisionsiI  ftel  no^disposition  to 
controvert,  but  conceiTingithe  lair  on  the  point  .as  settled, 
we  are  of  opinion  judgment,  mual  be.£>r  the  defendant,  and 
with  this  opinion  the  Scoiehand  DiHch  Jaws  accord,  as  will 
appear  from  Erskine's  Institiittes^.  voL :  B,  5B1^  582 ; :  Kaime's 
Equity,  vol  2,  858';  Bkberi  Pr»Ieotioiiee,^vol.>2).  book  1, 
tit.  3 ;  De  Conflictu  Legum,  sec  7.[1] 


LrviKaaT0N,i Jj  (JiTootheriquestioniocoimi lon 
than  whether  we'arB;bound  totetkhrot  tbeltmkatbn  enacted 
by  a  statute,  of  ouxi  town  I statOi  on^aUow  llie :  plaintiff  the 
same  time  as  heLWOuki  havie  had  bttfor^  a<&ribunal  in  Con* 

necticut  ? 
[1*^414]  fin  the  exposition;  of  foreign  oontraots,  oourta 
take  notice  of  the  laws  of  the  stale  in  which  they 
are  made,  or  jauanifest  injustice  would  ensue.;  This  is  a 
dictate  of  common  sense,  and  is  become  a  prinoiple  of  general 
law.  In  suits  on  contracts  made  abroad,,  the  parties  in  their 
pleadings  must  observe  the  forms  o£the country  where  the 
action  is  depending;  but  in  deciding,  on  the  merits,  the 
lex  loci  will  be  the  rule.i:  lihiaidistiacfiion'  iafonnd  dn  the 
Roman  and  Freitch  law,  and  Emerigon  speaks  of.it  as 
adopted  by  all  elementary  writers. 

"Pour  tout  ce  qui  concerne  Tordve  judiciare,  (or  form 
of  action,")  says  that  author,  Mon  doitsuivre  Tusage  du 
lieu-  ou  I'on  plaide,  mais  pour  ee  qui  est  de  la  decision  du 

ll]  See  Ser^amin  v.  DeCfrooi,  1  Denio,  157 ;  BandaU  ▼.  Wilkms,  4  Denk^ 
ft77 ;  Ibwler  7.  Bunt,  10  J.  R.  464f  Lmccin  v.  Battels,  6  Wend.  478 ; 
T.  KeOer,  3  J.  R.  263. 
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fon,  (oT'tbe^  merrits,)  on  doit  suivre,  en  regie  generate,  lea 
loix  da  lieo  ou  le  oontrat  a  etc  passe  ex  consuetudine  ejus 
regioma  in  ^gtia  negoHum  gestumy 

Anotheraathor  on  the  same  subject,  holds  nearly  the 
same  language.  In  hie  qua  respidunt  litis  decisumem^  mt- 
WMnda  est  itinneueiudo  >  bd  contractus.  At  in  his  qu(B  respiciuni 
hits  ordinationem^  aUenditur  consuetude  heivhi  causa  agitur, 

Emerigon  also  mentions  an  instance  of  a  suit  b<*tween 
two  Ehigliahmen  in  France  in  which  the  plaintiff  insisted  on 
preying  by  witnesses  a  parol  contract  for  a  loan  exceeding 
one  hundred  livres.  The  defendant  pleaded  an  ordinance 
resembling  in  some  respects  our  "  Act  for  the  prevention 
of  frauds^"  which  required  contracts  of  that  amount  to  be 
in  writing,  and  no  other  proof  was  to  be  received  of  it  but 
Ae  instrument  itself  The  parliament  of  Paris,  however 
determined,  thaX  /Ihis  being  a  valid  contract  in  £ngl<'nd, 
when  it  was  made,  the  ordinance  did  not  apply,  Lud  the 
plaintiff  recovered.  ^'11  fut  juge,  (says  the  a^i^nor  who 
ro{>orts;thi8 decision,)- par  le  parlement  de  Paris,  qae  I'crdon- 
nance  n'avoit  point  lieu,  d'autant  qu'  elle  va  ud  litis  deci* 
m&nem^^'  at  to  the  gist  of  the  action.  Traits  de^.  A  csurancesj 
e.  4,  s.  8. 

On  a  point  of  general  law,  where  w.  Love  no  rule  to  the 
contrary,  I  cannot  well  err  ?n  conOrnr.ir.g  to  one  which  we 
find  adopted  by  a  foreign  tr.'o'^r.a',  heretofore 
among  *tbe  niost  distinguished  ir  J^r.rope,  for  the  [*41o] 
purity  and  wisdom  of  its  aec'inoPB ;  a  necessary 
consequence  of  the  great  iparn'.ng,  integrity,  and  independ- 
ence of -its  judges.  Bi'ii  -he  «ime  rule,  I  conceive,  prevails 
here.  A  note  bearing  y.  jeurly  interest  of  more  than  7  per 
cent,  if'  made  abro/ul  ^ad  lawful  there,  may  be  recovered 
here,  notwithstandiof^  our  statute  against  usury.  -I  see  no 
reason  why  the  jf,raid  respect  should  not  be  paid  to  the 
limitation  acts  of  ar.other  state.  Our  statute  against  usury 
IS  quite  as  inij>v5rative  in  avoiding  the  se^^urity,  as  that 
which  prescrir/'s  the  time  after  which  a  i».iit  shall  not  be 
brought;  yet  courts  have  invented.  f'V  scinctioned.  several 
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exceptions,  not  within  its  provisions,  to  prevent  a  fiuluie 
of  justice.  Thus,  an  acknowledgment  of  tbe  debt  bai 
defeated  its  operation,  or  arrei<ted  its  course.  Why,  then, 
not  regard  an  exception  created  by  the  parties  themselves, 
which  must  be  presumed  to  be  the  case  whenever  they 
contract,  with  a  view  to  a  different  limitation  7  No  violence 
is  dune  to  our  law,  by  permitting  tbeni  to  establish  for 
themselves,  a  rule  difierent  from  that  which  would  take 
place  in  case  of  their  silence.  If  the  defendant  bad  agreed 
in  writing  not  to  avail  himself  of  the  statute  of  llmitatioiu 
of  this  state,  if  the  suit  were  commenced  in  seventeen  years, 
a  doubt  can  hardly  be  entertained  of  our  giving  effect  to 
such  an  agreement.  I  perceive  but  little  if  any  difference 
between  u  written  ooDtract  of  this  kind,  and  a  case  in  which 
tbe  defendant  must  be  presumed  to  have  had  in  hia  eye, 
tbe  laws  of  his  own  state,  and,  therefore.,  have  vtrtoally 
agreed  to  pay  these  notes,  if  sued  witiiin  that  period.  To 
leave  bia  state,  therefore,  prior  to  that  time,  and  then  set 
up  a  defence  in  violation  of  his  own  engagement^  aad  the 
understanding  of  the  plaintiff,  is  an  injustice  which  ought 
not  to  be  suffered,  if.  without  a  breach  of  duty,  we  can  pre- 
vent it  It  may  be  said  that  if  a  party  becomes  a  euito* 
with  us,  he  must  be  bound  by  our  laws.  This  is  true,  aa 
it  respects  the  form  of  action,  or  mode  of  obtaiotng  the 
remedy.  Courts  will,  and  ought  to  adhere  to  their  own 
forms,  but  in   deciding  on  the  merits  of  the  demand,  oi 

defence,  they  do  not  derogate  from  their  dignity. 
[*416]     by  enforcing  the  laws  of  the  state  where  *the  con> 

tract  originated.  The  present  de&nce  is  a  per- 
petual bar  to  tbe  action,  and,  therefore,  involves  in  it  tbe 
merits,  and  not  a  mere  question  of  form.(o)     If  ao,  the  laws 

(«)  Wilh  deferenc  i  to  (lie  baodi  by  wliom  tliB  decuteo  in  tbli  oaaa  wm 
)>mnounced,  tlirre  does  arani  grsat  force  in  tbe  reMoniDK  o(  the  leaned 
)uilgo  wbo  diweiited  from  them.  If  the  axpositioa  of  »  peiBonal  oontnct  It 
U  be  gorerncd  liy  the  liiw  ur  tlie  country  where  mado,  onlen  entered  into 
with  I  view  li>  lliat  oTiitiutlier  Htiite:  if,  na  we  hare  determined,  in  TkatttiMUit 
w  Kekhaiii.  e  Juliiia.  Rep.  189,  iliu  fiine  ofpttfmml  'm.  by  Jndpnrat  of  lai« 
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sf  CoDQecticut  should  be  our  guide,  and  nut  those  of  our 
9wn  atate.  Injbro  consdentia,  the  plaintiff's  case  is  aclear 
ane.  The  defendant,  by  his  demurrer,  admits,  that  if  he 
bad  act  come  to  thia  state,  the  pluntiff  might  and  ought 
to  have  recovered.  It  would  be  matter  of  regret,  if  we 
were  compelled  to  listen  to  as  unjust  a  defence,  considering 
the  real  understanding  of  those  parties,  as  was  ever  obtruded 
upon  a  court  of  justice.  It  would  not  be  easy  to  assign  a 
reason  why  an  obligation  incurred  in  one  state  should  be 
cancelled  by  either  of  the  parties  flying  to  another.  We 
are  not,  in  my  opinion,  under  the  necessity  of  establishing 
a  principle  or  practice  which  may  so  easily  be  abused,  and 
must  always  be  followed  by  great  injustiue.  So  long  as  we 
are  at  liberty  to  expound  contracts  lege  loci,  it  is  our  duty 
to  discouotenaQce  a  defence,  which  in  such  country  would 
not  be  allowed.  When  the  defendant  left  Connecticut,  the 
plaintiff  hadagood  cause  of  action  against  him,  which  ought 
not  to  be  defeated  by  his  own  act,  in  coming  among  us. 
I  think,  therefore,  that  as  this  defence  has  noihing  to  do 

a  part  of  the  origiiMl  cootract,  trti;  la  not  the  Urm  ofpmer^Hm.  a»  deolaTed 
bj  the  law,  eqnallj  a  pait  of  Uie  originAl  contract?  If  it  be  m,  ia  it  not  of 
tho  cwence  of  tbe  contract,  accdMiog  to  the  expoaitlon  which  the  law  would 
giTB  in  Connecticut,  ttiat  a  prescription  of  Jen  tlian  14  yeara  aliall  not  be  aet 
up  aguoat  a  pronii*80i7  noleT  When  we  make  mx  yeurg  a  bar,  is  it  not  to 
exponod  tbs  contract  according  to  our  law,  and  not  according  to  that  of  the 
country  where  the  iiiBtnimeDt  wai  madet  To  a  tbreign  bond  we  cannot 
plrad  DOT  itatate  of  uaury ;  becsnee  we  do  not  admit  of  a  defenoe  oo  tlie 
aurilt,  which  the  law  of  the  country  where  tlie  deed  wiis  executed  would 
not  allow.  The  hx  /ori  knows  not  of  any  bar  to  tlio  i-ight,  which  does  not 
exist  bj  the  Itx  loci  amtmctut.  On  this  very  principle  we  liave  diaullowed, 
ill  the  caae  cited  above,  a  plea  of  inGinoy  to  a  note,  becauae  not  shown  to  be 
a  good  defence  where  tlie  note  was  made.  Where  is  the  difference  between 
a  bar  from  infancy,  a  bar  under  the  statute  of  uaury,  oud  a  bar  under  the 
tutate  of  limifttionsT  Do  they  not  all  f{o  to  the  action,  and  not  to  the  fijnn 
of  the  Action  T  The  doctrine  of  the  bz  fiiri  would  apply,  if  on  promiaaory 
iMl«s  the  acUoQ  of  covenmit  were  used  in  Connecticut,  and  the  same  tarn 
were  attempted  in  a  suit  in  our  courtB.  A  late  dedsion  has,  however,  fblly 
adopted  tbe  law  of  the  case  in  the  teiL  It  lias  been  ruled  that  tbe  ilatuN 
of  hmitatiooB  is  a  good  plea  in  bar  (o  an  actiou  on  a  judgment  in  another 
«Ut«.  AiAMI  V.  Cbwdry,  B  John*.  Hep.  133.  See  alao  Suggki  r.  Sedtr,  I 
In.ina.  Bep.  363. 
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with  the  form  of  action  bat  strikea  at  the  plaintifF'ii  right 
to  recover  nt  al],.weshouldiapply  to  thisoasethelimitatioD 
■ot  of  Connectiout,  aod  that  fts  seventeen  years  have.DOl 
run  aioce  these  ootea  were  made,  the  plaintiff  should  have 
judgment. 

I'JadgmflDt  for  the  defendant. 


The  People  of  the  State  of  New  Yobe  against  Bttowit 
and  others. 

IntriMloii  for  a  forfeiture  of  landi  gruited  in  fee,  will  not  tie  befbre  oMce 
found.  Intrusion  must  Im  on  the  actual  powassion  or  the  peoplo.  Tin 
people  can  acquire  seisin  or  poaseMlon  or  laudii,  for  brnach  of  coadiHoc  bj 
BiaKer  of  reoord  only. 

This  was  an  information  filed,  at  the  direotion  of  the  le- 
gislature, by  the  late  attorney-geneiml,  against  the  defend- 
aats,  £>r  on  intruaioo  on  certain  lands  lying  in  the  oounty 
of  Otsego. 

The  defendants  claimed  under  letters  patent,  of  the  ftth 
ofSeptember,  1770,  for  9,200  acres,  granted  by  his  majesty, 
George  the  Third,  of  Great  Britain,  France  and  Ireland, 
king,  &0.  at  a  quitreutof  two  shillings  and  sixpence,  sterl- 
ing, fur  every  hundred  acres.  After  the  usual 
[*417J  reservations  *of  miiiee  and  white  pine  trees,  for 
masts,  tlie  grant  contained  the  following  proviso: 
"  Provided  further,  and  upon  condition  also,  nevertheless 
and  we  do  hereby  for  us,  our  heirs  and  succesaors,  dinct 
and  appcint,  that  this  our  present  grant  shall  be  registered, 
and  entered  on  record,  within  six  months  from  the  dale 
hereof,  in  our  secretary's  office,  in  our  city  of  New  York, 
ht'Our  said  province,  in  one  of  the  books  of  patents  there 
remaining ;  and  thnt  a  docket  thereof  shall  be  also  entered 
in  our  auditor's  ofGue,  there,  for  our  said  province,  ami  that 
in  default  thereof,  this  our  present  grant  shall  be  void  and 
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of  ocHie  pJeot,  BQy  thing  before  ia  these  presenta  contained 
to  the«ODtniry  thereof,  in  aaj  wise,  nothwilhstaQding." 

It  was  admitted  that  no  docket  of  the  said  letters  patent 
had  been  entered  in  the  office  of  the  auditor,  pursuant  tt 
the  said  proviso  ;  but  the  foUoiring  entrj,  m^e  since  the 
jear  1797,  was  found  in  a  memorandum  book  of  patents  iu 
the  ofRcR  of  the  oomptroller  of  this  state,  to  wit :  "  1558, 
patent  granted  to  Leonard  Id8penard(a)  and  others,  fur 
9,200  acres  of  land  iu  Albany  oonntj,  dated  the  6th  of  Sep- 
tember, 1770,  at  two  shilliugs  and  sixpeooe,  sterling,  for 
eveiy  hundred  acres.** 

About  the  same  time  when  the  above  memorandum  was 
made,  Saouiel  Joaea,  Bai{.  comptroller  of  this  state,  pursu- 
ant to  tbe  laws  relative  to  quitrents,  caused  the  aforesaiii 
tract  of  land  to-be  advertised  for  payment  of  the  tjuitrenta 
dne.{b) 

It  was  further  admitted,  that  on  the  3d  of  April,  1799, 
the  sum  of  3  dollars  and  81  cents  was  paid  into  the  trea 
gory  of  this  state,  by  Q«orge  Stanton,  oue  of  the  original 
patentees,  in  pursuance  of  (he  act  for  tbe  colltjctiou  of  quib- 
zenta,  as  tbe  arrears  and  oommatation  then  due  on  lota 
No.  41,  and  42,  aad,  that,  on  the  28th  of  October  following, 
8  dollars  and  82  cents  were  in  like  manner  paid,  on  60 
acres  of  the  grant,  by  one  Jesae  Clark,  who  bad  purobaaed 
under  the  patent,  from  which  the  defendant  Brown  derived 
his  title ;  but  neither  the  lots  41,  and  42,  nor  the  60  acres 
on  which  the  said  3  dollars  and  82  cents  were  paid,  consti- 
tuted any  part  of  the  lands  in  hia  tenure, 

*0n  these  facta,  the  question  was,  whether  the     [*418] 
defendants  were  or  were  not  guilty  of  the  intrusion 
complained  of. 

5pCTiosr,  (Attorney-GteneraL)  It  is  admitted  that  there 
was  no  docket  entered  in  the  auditor's  office,  according  to 

(•)  Tb*  oune  oTtlie  flnt  puentet. 

Ifii  Under  lh«  Sch  lecUsa  of  the  "Act  (ioiiosTiiiii{  qutt-reat^"  pMwd  ttii 
o(  April,  1801. 
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the  proviso  in  the  letters  patent.  The  information  ii 
grounded  on  this  principle,  that  the  forms  required  hy  the 
ijraiit  created  a  condition,  proviso,  or  limitatioQ,  which  waa 
•/)  make  it  void  on  the  not  doing  a  certain  act  by  the  pa- 
entees.  If  therefore,  this  act  has  not  been  performed,  the 
instrument  is  s  nullity,  and  the  people  have  a  right  to  con- 
iider  all  persons  now  on  the  land  as  intruders.  It  may, 
perb.ips,  be  urged  in  behalf  of  the  defendant,  that  the  aot 
uoDcernitig  quitrente  has  done  away  the  forfeiture ;  especi- 
ally aa  the  officers  of  goverament  have  received  the  quitrents 
due,  and,  therefore,  considered  the  patent  as  in  exist^noe, 
and  good.  That,  however,  will  depend  on  whether  the  not 
docketing  the  patent  within  the  time  limited,  did  not  cause 
the  estate  of  the  patentees  to  instantly  cease ;  or  whether, 
even  allowiog  the  contrary,  the  payment  could  purge  the 
forfeiture  for  more  than  those  very  lands  for  which  made, 
and  which  do  not  include  those  for  which  the  intrusion  ia 
brought  There  can  be  no  doubt  that  every  grantor,  whe- 
ther a  state  or  an  individual,  may  annex  to  his  grant  what- 
ever conditions  he  pleases,  provided  they  are  not  repugnant 
to  principles  of  law.  Here,  the  condition  is,  that  the  grant 
shall  "be  void  and  of  none  effect"  Therefore,  the  acceptance 
of  rent  could  not  restore  what  was  gone.  Sir  Moyln  FimA^a 
Que,  Cro.  Eliz.  321,  shows  the  soundness  of  this  position. 
This,  it  may  be  said,  was  the  case  of  a  demise  for  years,  A 
distinction,  therefore,  may  be  attempted  between  that  and 
the  present,  which  is  of  a  fee.  In  fact,  however,  the  diver- 
sity does  not  exist.  This  the  court  will  see  in  17  Vin.  81, 
pi.  1.  n.(a)  It  is  nor,  that  in  one  case  the  estate  is  void, 
and  in  the  other  voidable;  but  whether  the  determination 

(a)  Tlie  deouion  alluded  to  ia  Sicplieiu  t.  Potter,  Cro.  Car.  100,  3d  R«a, 
bnt  thiit  msrel;  determined  tiiat  a  laise  tbr  Jtttn,  rewrring  rent  pajftUe  U 
the  exdiequor.  ia  void  on  non-payment  witliout  office  found ;  wheiea^  ITtb* 
rent  be  pHyabls  to  the  ivceiver-gcnersl,  Don-paTTDent,  without  offloa  Iboa^ 
doea  not  vaciite.  Tlie  reason  is  obvioua,  ac  the  crown  can  grant  oiily  hy 
recorj.  it  ciin  b<-  inrurmcd  onlf  by  r»cordi  the  noD-pxyment  to  the  kmIto 
i«n  niHiliT  inpnii;  wlien  found  by  office^  it 'j  of  record,  and  so  la  non-pay 
ment  at  tl:e  (;:ccl>t'quer.     Si-e,  liowever,  thir  dn^bted,  3  Boll.  Abr.  31^  (H 
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be  by  the  same  means  tu  create  the  interest.  The  proviw 
here  was  a  limitation  which  ended  the  estate  on  noo-per- 
formaoce ;  because,  ae  it  waa  created  by  matter  of 
record,  so  it  waa  to  be  destroyed  *by  matter  of  re-  [*419] 
oord.  It  ia  generatl;  true,  that  where  a  freehold  is 
to  be  defeated,  entry  in  necessary  ;  but  it  is  not  bo  where 
an  act  that  ought  to  appear  of  record  ia  not  done.  It  ia 
laid  down  that  if  an  estate  granted  by  the  crown  determine 
by  a  condition  broken,  the  king  shall  be  seised  without 
office  found,  where  the  breach  is  apparent  upon  record. 
7  Cora.  Dig.  53.  (D.  TO-Xa)  It  is  the  revesting  the  estate 
wbieli  we  contend  for  here.  This  makes  the  difference  be- 
tween  the  present  question  and  that  of  Van  Schaick,  in 
1796,  in  which  it  was  decided,  by  the  court  of  errors,  that 
a  Dew  grant  could  not  be  made  till  after  office  found ;  not 
that  an  information  would  not  lie  befora  There  can  be  no 
doubt  of  the  words  used  in  the  grant  creating  a  condition, 
operating  as  a  limitation  orqualification  of  the  estate.  Litt. 
■ec  329.  For  this  purpose,  the  word  "  provided"  was  cer- 
tainly the  most  fit.  On  breach  of  it,  the  estate  must  be 
judged  in  the  grantor,  or,  as  here,  the  people.  Litt.  sec. 
350.(6.)  So  here,  as  the  non-performance  was  of  record, 
the  rightto  proceed  by  intrusion  nccrued  before  office  found, 
the  estate  of  the  patentee  being  totally  devested. 
■  The  next  consideration  is,  whether  any  thing  has  been 
done  to  waive  the  forfeiture.  This  may  be  laid  down  as  an 
established  position ;  what  is  void  cannot  be  confirmed, 
what  is  voidable  may.  As,  then,  the  interest  of  the  paten- 
tees was  absolutely  annulled,  the  receipt  of  the  quitrentc 
could  not  revive  it  JetiHrtB  v.  Okurch,  Cowp.  482 ;  Doe  v. 
Batcher,  Doug.  60.  Even  in  avoidable  cases,  the  mere  ac- 
ceptance of  rent,  unaccompanied  with  any  other  circum- 

(«)  Tha  OMM  then  tefbmd  to  an  oTIoawii. 

(t)  Tot  ouetrf'BUalefiir  flrejMn,  villi  coadition  to  have  fee  on  p«FTn| 
of  Ibrtr  ■■x'^  >t  tbo  end  oT  t«ro  jmn,  and  lirarj  of  nelsin  atnordlnjt  to  th( 
deed.  Baretted  bj  implicatioii,  becaun  grantor  oould  not  enl«r  upon  thi 
MiMoh,  aa,  bj  hla  own  gnDt,  tbo  pmntM  had  .hr«e  -jtim  in  tbe  land. 
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Stances,  will  not  work  a  oonfirmatioa.  See  GheetJs  Oaae, 
Cr.  Eliz.  S;  Boe  V.  Harriaon,  2  D.  &  E.  426.  No  reonpt 
can  revive  or  coafirm,  unless  takaa  with  a  knowledge 
of  the  forfeiture,  and  an  latent  to  waivo  it.  The  act  con- 
iteroiDg  quitrenta  does  not  recognise  any  loss  of  title  in  the 
defendant,  or  others  holding  under  the  same  patent.  No 
payment,  therefore,  to  an  officer  acting  by  authority  of  a 
general  law,  with  a  power  merely  to  extinguish  qTiiUents, 
could  revest  All  that  he  oould  do  was  to  bar  the  rightof 
the  people  on  them  when  due,  and  not  by  taking  them,  if' 
not  due,  to  give  away  the  land  of  the  stats. 

[•420]  *Emoti.  and  Fan  Vediten.  oontra.  Though  from 
the  length  of  time  the  defendant,  and  those  undei 
whom  he  claims  have  been  in  possession,  the  case  is  a  hard 
one,  still  we  are  ready  to  exculpate  both  the  present  and  lata 
attorney  general  from  all  imputation  of  rigour.  They  have 
acted  only  in  obedience  to  resolutions  of  the  legislature. 
The  case  divides  itself  into  two  questions;  1st.  Whether 
the  grant  be  void,  or  voidable  ?  2d.  Whether,  if  ao,  the 
present  form  of  proceeding  is  the  appropriate  remedy  ? 
Whether  void  or  voidable,  will  depend  on  a  number  of 
subordinate  inquiries.  We  did  not,  it  must  be  confessed, 
expect  that  the  proviso  would  be  urged  as  a  limitation, 
which  always  goes  on  a  certain  express  time  of  determina- 
tion ;  it  is  a  condition, (a)  and  nothing  more;  in  which 
case,  as  the  estate  might  continne  over,  it  was  voidable, 
and  not  void.  But  the  words  in  question  created  neither 
the  one  nor  the  other ;  they  were  merely  directory  on  the 
officers  of  government,  and  did  not  oblige  us  to  do  any 
thing:  they  are  separated  from  the  conditions  by  which  the 
grantees  were  bound  by  specific  acts.  The  words  are,  "  we 
direct  and  appoint.  The  clause  itself  is  rare,  thiti  being 
the  only  grant  we  can  find  in  which  it  is  contained.  The 
■jfficers  of  government  ought,  the  clause  being  directory, 
to  have  given  notice  to  the  patentees  to  come  in  and  docket ; 
(a1  Aa  toooudit^inA]  limiUtioDi,  ne  harai'iOatti  Baa.  S^  6tb«d.     -  >-.. 
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for,  to  tbe  patentees  themeelvea,  the  act  was  nagatory,  aa 
they  had  complete  evidence  of  the  right  by  ^e  grant  itael£ 
But,  considering  the  clause  as  a  condition,  then,  we  coa' 
tend,  it  is  repagnanl  to  the  grant,  and  void.  It  was  iW  an 
act  to  he  done  by  the  officers  of  the  crown, (a)  for  the  bene- 
fit of  the  crown  alone.  It  is  the  same  as  if  the  grantor  bad 
conveyed,  on  condition  that  be  should  himself  lodge  the 
consideration -money,  within  20  days,  in  the  United  States 
bank,  or  the  conveyance  be  void.  The  result  would  be, 
to  put  the  whole  grant  in  the  powerof  the  crown ;  or,  what 
is  the  same  Uiing,  within  that  of  itfl  officers.  But,  should 
the  condition  in  the  proviso  be  deemed  a  valid  one,  and 
obligatory  on  us,  wesay  ithas  been  performed;  for  if  the  in- 
tent be  complied  with,  it  is  sufficient  That  the 
leaning  of  the  court  is  *against  forfeitures,  we  cite  [*421] 
Bull.  N.  P.  96,  and  that  the  intent,  and  not  the  let- 
ter of  the  words  ought  to  regulate.  Shep.  Touch.  189.(6) 
L  Atk.  375.(c)  Daley  v.  Ded/oeusre,  2  Atk,  261,  and  the 
laees  cited  in  n.  1,  p.  2A4.  What,  then,  was  the  intent  to 
be  answered  by  this  docket?  Uerely  to  inform  the  court  of 
the  existence  of  the  grant,  and  the  vidue  of  the  reserved 
rent,  that  no  interfering  patents  might  issue,  and  the  amount 
of  its  revenue  be  known.  The  entry,  therefore,  in  the 
comptroller's  office,  taken  from  the  old  minutes  there,  was 
fully  adequate  to  every  purpose.  For  though  two  nets  are 
mentioned  in  the  proviso  to  be  done,  it  does  not  follow 
that  both  are  necesuary  to  be  performed.   JJong  v.  Di:n>m.{d) 

(a)  Where  ■  benefit  »  to  aucnie  to  a  third  penon.  on  the  perfbnDing^  m 
•ct  by  anuther,  that  oircuni«Iiiii<«  will  not  eicuBe  t)ie  out;  iFnot  perforined, 
perhaps  im  action  would  lie.     See  Exparle  OarrvOur,  3  Rmt,  17. 

(6)  That  is,  if  the  act  d^ne  hf  in  law  tantamount  to  tlia  condition  oipremed, 
■•  if  to  enfeoff;  «id  a  leaie  Rnd  relnwe  be  executed.  So  in  the  cue  put 
Utt.  we.  3S3,  on  the  doctrine  of  ettpm. 

(^  fiomy  V.  Atttn.  The  condition  than  «u  manjing  with  coiiMvt 
The  otiier  authoriij  Ironi  Alhjna,  relatai  also  to  conditiooi  in  rfHtrnint  ot 
itiarTiii((e. 

(d)  That  tlao  wa*  «  decision  or  •  caae  iniraatraiDt  of  marriage,  fn  iriiich 
tlie  cobdition*  wei«  held  to.  b«riD  the  dl4uDollT<t  peribnnance^  tberefb(%  ot 
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4  Burr.  2052.  In  tbe  present  case,  however,  after  a 
lapse  of  80  years,  in  a  country  circumstanced  as  tbis  was 
daring  a  revolutionary  war,  and  when  the  very  record  may 
be  supposed  to  have  been  taken  away  by  the  officers  of  the 
crown,  to  presume  a  docket  regularly  entered  is  no  more 
than  what  the  law  will  warrant  Bane's  Case,  12  Rep.  6. 
Should  it,  nevertheless,  he  held,  that  the  forfeiture  was 
incurred,  we  still  contend  that  it  has  been  waived.  The  ai^ 
gument  urged  against  this  position,  that  there  ia  a  distinc- 
tion between  the  acts  of  individuals  and  those  of  officers  of 
government,  is  contrary  to  the  implication  arising  from  the 
case  of  Sir  Mwyle  Finch,  relied  on  by  Mr.  Attorney.  For 
the  people  are  bound  by  the  act  of  their  agent,  in  tbe  aame 
manner  as  any  common  person.  What  then,  are  those 
acts  ?  First,  the  permitting  30  years  to  elapse  in  silcncse ; 
next,  the  comptroller  has  made  a  record,  or  docket^  by  en- 
tering the  memorandum  stated  in  the  case  to  have  been 
written  in  1797,  which  fully  seta  forth  the  dates,  parties, 
and  rents;  this,  too,  is  an  act  of  n  public  officer.  Secondly, 
by  advertising  these  very  lands  for  the  quitrents  due,  un- 
der the  authority  of  the  act  mentioned  in  tbe  case ;  for  tbe 
language  of  the  advertisement  is,  we  claim  not  the  lands, 
but  the  quitreiit  dtt^.  Thirdly,  the  comptroller  has  re- 
oeived  from  one  of  the  patentees,  and  from  a  person  hold- 
ing under  tbe  grant  to  them,  quiterents  for  some  of  these 
lands,  and  though  they  have  been  paid  but  upon  portions 

of  the  tract,  yet  they  will  accrue  to  the  beneGt  of 
[*422]     the  whole  grant     Ooodrig/il   v.   *Damda,  Cowp. 

803.(a)  I^nnant'a  Owe,  3  Rep.  64,  b.(i)  OnenU 
case,  Cro.  Eliz.  8.(c)    3  Salk.  3.(d) 

(■)  The  point  tliere  wat.  that  Mospbinoe  of  rent,  titer  oondition  broki^ 
with  notice  of  the  breach,  is  ■  wiirer  trfthe  forfeitare. 

m  Whic1iorcbereK>]utionstherem>deiial]uded  to,  I  know  not;  poMttil; 
Ihe  tl'ird,  but  that  goet  on  the  dlniDctioc  betireen  tmi  and  voidnble  leMn! 

(c)  Detennined  tliat  receipt  of  rent  dae,  does  not  prevent  r^^titr;,  bat  il 
aooompMoied  with  a  receipt  rallii^  the  levee  his  brmer,  or  tenant,  it  doeK. 

(d)  That  WM  AD  aoceptance  oTrant  (h)n  tbt  ixecutor  ofiin  unigDee  of  a  tcMe^ 
knowing  him  to  be  the  executor;  belda  naiTer  oftbe  (urftlture  &r  uiignlB|t 
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Independent,  however,  of  what  has  been  before  ndvanced 
we  contend,  that  &n  information  for  an  intrusion  cannot  b« 
rapported  before  oflke  found.  Thia  is  absolutely  necessary 
to  entitle  the  peo{>le  to  proceed.  In  the  case  of  commov 
persons,  if  it  be  intended  to  destmy  an  estate  for  a  conili- 
tion  broken,  it  is  indispensable  that  an  entry  should  Cist 
be  made.  Shep.  Touch.  163.  Whenever  an  entry  is  re- 
quired of  an  individual,  an  office  must  be  found  ibr  the 
king.  Sir  Qtorge  Reyneta  Case,  9  Rep.  9«,  b.  IB  Vin. 
Abr.  tW,  pi.  24  Ibid.  83,  pi.  19,  20.  Even  where  the  whol« 
eatate  has  become  void,  by  the  nou-performance  of  the  con- 
dttioD,  still  Ml  office  most  be  found  before  the  tenant  can 
be  held  an  intruder.  Sir  Moyle  FincKa  Case,  2  Leon.  143. 
Pctyn^a  Gate,  ibid.  206  The  proviso  on  which  the  Attor- 
ney-General relies,  being  a  condition,  and  the  estate  under 
the  patent  taking  effi^t  immediately,  it  is  plain  that  the 
grant  was  voidable  only,  and  not  absoluceiy  void.  This 
being  80,  and  nothing  done  to  avoid  the  grant,  arid  put  the 
people  into  possession,  intrusion,  cannot  lie,  f<>r  it  is  essen- 
tial to  intrusion  that  it  be  on  the  actual  possession  of  the 
crown.  8  Bl.  Com.  261;  Moor,  S75.(a)  Therefore,  in  all 
cases  of  forfeiture,  &c.  intrusion  will  not  lie  till  office  found, 
this  being  the  legal  substitute  for  entry  by  a  private  per- 
son, and  the  only  means  for  the  crown  to  regain  the  pos- 
session, for  the  injury  to  which  the  intrusion  is  brought. 
Moor,  296,  2fl7.  That  this  is  only  to  be  done  by  office 
(bund,  Paralow  v.  Corn,  Cro,  Eliz.  855,  is  an  authority  fuHy 
in  point  Besides,  the  title  crenttd  by  the  patent  was  mat- 
ter of  record,  and,  of  oonrse,must  be  avoided  by  that  which 
is  of  equal  solemnity.  Plowd.  229,  and  the  cases  there 
cited.  The  only  method,  then,  to  have  been  pur8ue<1,  was 
by  an  office  finding  the  forfeiture,  and  intrusion  upon  that. 
This  will  appwir  still  more  evident,  if  we  consider  the  ef- 
fifct  of  the  different  proceedings.     On  the  inquest  of  office^ 

(a)  The  wordiin  Unor  are,  "An  mlbrmntirin  Tor  iLBnmn  ia  not  •  real,  bol 
pmoDml  remedf,  and  rMemblea,  fn  all  poicla,  a  treapasa  agalnat  a  aut^aM, 
B*  ft  mippo*"  li"  qaecn  in  pomewioii.'' 
Vou  I.  fii 
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performancu  of  the  oondition,  or  refusal  by  the  officer, 
which  is  taDtamouut,  10  Rep.  67,  b.  2d  Bes.  might  have 
beeD  shown,  but  this  could  not  be  dooe  under  an  informa- 
tion  for  iatrusion,  which  merely  states  the  poesession  of 

the  crown,  and  the  defendant's  intrusive  ectry 
[*423]     Case  of  Alton  Woods,   *1  Rep.  28.     Plowd.  479. 

The  necessity,  therefore,  of  these  measures  must 
appear,  that  the  parties  might  have  uotice  of  the  grounds  of 
the  claim  against  them.  This  cannot  be  done  by  the  informa- 
tion now  brought,  which  isnot  like  a  writ  of  escheat  that  aets 
forth  the  whole  clum  on  the  part  of  the  crown.  K  what 
liaa  been  laid  down  already  for  us  be  true,  that  the  dock- 
etting  was  a  duty  to  be  performed  by  the  officer,  then  it  is, 
for  the  honor  of  the  crown,  as  the  old  books  say,  to  be 
prcctumed  that  it  has  been  done.  Caae  of  the  Churchwar 
dent  <f  St.  Savumr  Souihwark,  10  Rep.  66.  For  it  can 
never  be  imagined  that  the  crown  would  make  a  grant  de> 
pendent  for  its  validity  on  acts  to  be  performed  by  itself, 
and  omit  those  acts.  Let  it  be  observed,  too,  that  no  form 
vf  docketing  is  prescribed  by  the  grant ;  and,  as  the  revo- 
lutionary war  has  intervened,  it  may  well  be  intended  that 
the  entry  made  in  the  comptroller's  office,  in  1797,  was  by 
way  of  docket,  which  could  be  no  more  than  a  memoran- 
dum fur  the  guidance  of  the  officers  of  the  crown.  If,  how- 
ever, the  proviso  be  a  voidable  condition,  then  the  doctrine 
of  waiver  will  apply.  For  government  can  never  be  sup- 
^losed  to  do  BO  great  a  wrong  aa  to  permit  men  to  make 
improvements,  then  offer  to  receive  a  commutation  in  dis- 
charge of  quitrenta  due,  on  those  very  lands  which  they 
claim  as  forfeited,  receive  the  amount,  and  then  attempt  to 
defeat  their  gmnt.  Because,  having  dispensed  with  the 
condition  in  part,  by  a  partial  receipt  of  quitrents,  the  con- 
dition is  dispensed  with  in  the  whole.  Dumper  v.  Sinu, 
Cro.  Eliz  816.  This  .species  of  construction  is  dne  to  the 
liberality  and  honor  which  we  are  to  suppose  constantly 
actuate  the  proceedings  of  government,  and  is  a  principle 
universally   acknowledged,     liewley^s   Oaae,   9  Bep.    131 
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Maign^a  Oaa\fi  Rep.  6;  10  Rep.  67.  In  ft  more  peculiar  man- 
Der  ia  thin  to  be  adhered  to  after  a  lapse  of  60  years,  when  the 
rights  of  third  persons,  bonajide  purcbaaera,  and  othera,  are 
implicated.  In  Van  Schaicl^t  Oaae,  it  was  settled,  thai 
where  a  forfeiture  was  ftpparent,  bj  matter  of  record,  then 
a  tein  foam  sfaotild  go ;  when  it  arose  on  matter  tn  ^wts. 
an  ofl&oe  most  be  found.     The  information,  therefore,  must 

Spenser,  in  reply.  The  words  of  the  proviso  are  sufficient 
to  uhow  the  docketing  was  not  directory  to  the 
officers  of  *the  crown.  The  grant  was  to  be  valid  [*424] 
on  doing  several  acts,  some  in  pais,  some, of  record. 
If  not  performed  in  a  certain  time,  the  letters  patent  were 
to  be  void.  The  words  "  direct  and  appoint,"  are  declara- 
tory to  Ae  patentee!,  that  the  estate  granted  should  be  subject 
to  the  condition  of  their  registering  and  docketing.  This 
must  always  be  at  the  request  of  the  parties,  who  must  do 
an  act  towards  it :  nay,  they,  according  to  the  oolonial  sys- 
tem, bad  to  pay  for  its  being  done,  and,  therefore,  it  was 
clearly  a  duty  in  them ;  for  it  is  coupled  .with  a  stipulation, 
t^t  if  it  be  not  performed,  the  letters  patent  shall  be  void. 
This  makes  the  proviso  a  limitation  ;  and  when  so,  it  is  not 
necessary  that  an  office  should  be  found,  because  the  crown 
would  be  immediately  reseized.  Poph.  68.  Whether, 
however,  it  be  considered  as  a  limitation,  or  a  condition,  is 
immaterial  for  no  office  was  necessary.  It  is  required  only 
to  make  the  forfeitore  known  by  matter  of  record.  Here 
the  docket  was  a  matter  of  record  ;  therefore,  whether  the 
grant  was  docketed,  or  not,  would  appear  by  inspection  of 
the  records.  The  forfeiture,  then,  being  thus  by  mutter  of 
record,  needed  not  to  be  found  by  office.  The  authorities 
cited  by  the  other  side  are  in  conformity  to  this  position. 
2  Boll.  Abr.  216;  Cro.  Oir.  100;  Stevens  v.  Potter.  On 
the  not  docketing  ai:cording  to  the  terms  of  the  provi.io,  the 
estate  of  the  patentees  was  gone,  and,  this  being  by  mutter 
of  record,  the  people  were  rcseised.     No  act  therefore,  of 
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their  officer  in  takii^  rente  not  due,  couliJ  revive  an  interart 
absolutely  avoided  and  null.  The  caaea  from  Cowper  and 
Douglas,  when  looked  into,  will  show  tliia,  though  they  are 
quoted  as  authorities  against  the  people.  .  Tlie  principle 
thej  settle  is,  that  no  acceptance  will  waive  a  forfeiture, 
without  knowledge  of  all  the  oircumatances  by  which  tfaat 
forfeiture  was  worked.  The  people  had  acquired  a  fee  on 
breach  of  the  condition.  The  quitrenta,  therefore,  were 
merged,  and  a  tortious  taking  by  their  officer  of  what  was 
not  due,  not  knowing  it  not  to  be  due,  can  never  waive 
their  righta 

Van  Veehtea.     We  say,  by  the  act  he  was  constituted 
judge  whether  quitrents  were  due  or  not. 

i^iencer.  We  say  he  was  not ;  that  he  was  a  mere  re- 
ceiver, delegated  to  receive  alone.  The  act  of  the 
[*425]  officer  *^n  making  the  entry  in  1797,  was  allowing 
his  acts  to  enure  to  the  advantage  of  the  deiendant, 
yet  it  was  not  in  time.  In  arguing  from  the  presumption 
the  SO  years'  lapse  has  afforded,  the  oounael  seem  to  forget 
that  there  is  a  law(a)  by  wbioh  the  limitation  of  suits  .by 
the  people  for  land,  is  settled  at  40  year&  It  is  an  absurdity 
to  settle  a  limitation  at  40  years,  and  presume  against  it  at 
SO.  Nor  can  anything  be  presumed  from  the  revolation, 
because  the  court  know  all  the  papers  in  the  various  officef 
were  preserved.  In  one  of  the  cases  referred  to,  the  pro- 
•umplion  arose  from  this ;  that  as  the  debds  were  delivered 
in  to  be  cancelled,  (10  lU-p.  67,  2d.  Bes.)  the  officer  should 
be  presumed  to  have  cancdled  them  ;  but  were  the  deeds 
here  delivered  to  be  docketed  ?  On  every  ground,  there- 
fore, we  oonsider  the  people  entitled ;  especially  as  the  want 
of  docketing  is  proved  by  the  reeords,  and  an  office  .found 
would  be  only  surplusage 

'  (a)  Act  for  UmltMiiMi  of  omiiu'  proMcuHoo^  hMI  dT  MtlaM  at  knr.  I 
ftav.  Uma.  HO. 
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Lewis,  Ch.  J.  delivered  l^e  opinion  of  the  coart 
*To  decide  the  qveation  in  this  case  it  is  ueoeemry  [*4S8] 
to  iDquiro  whether  an  information  of  iritruAiou  lies 
und^  the  circumBtanced  detailed.  To  sustain  a  prosecation 
of  this  description  it  ia  necessary  that  the  crown  formerly, 
and  the  government  now,  should  be  in  the  actual  seisin  or 
possession  of  the  subject  intruded  on.  I  shall  lay  down  a 
few  geaeral  principles  or  maxims,  which  I  conceive  incon- 
trovertible, and  which  may  be  gathered  from  the  two  prin- 
cipal cases,  relied  on,  that  of  Sir  Moyle  Finch,  and  of  Sir 
George  Beynel,  as  well  as  from  the  decision  of  the  court 
fur  the  correction  of  errors,  in  the  case  of  The  Devisees  of 
Fan  &A«ot  v.  King,  Cro.  Eliz.  220;  2  Lev.  184;  9  BepL 
95,0. 

1st  That  the  state  can  acquire  seisin  or  possession  of 
lands,  for  breach  of  condition,  by  matter  of  record  only. 

2d.  That  generally,  where  entry  is  necessary  in  the  ca«e 
of  a  cfHomoD  person,  an  c^oe  ia  necessary  to  entitle  the 
itate.' 

3d.  Whelre  entry  and  action  are  necessary  to  a  common 
peiwn  an  office  and  «ciL  fa.  are  necessary  to  the  state.  9 
Bep.  96,  b. 

It  ia  true,  there  am  cases  where  the  crown  may  be  in 
possession  by  seizure  without  office,  but  they  are  not  casea 
of  this  description ;  they  are  confined  to  the  forfeitures  of 
the  temporality  of  alien  ecclesiastics,  where  the  certainty 
of  the  matter  appears  in  the  exchequer. 

There  is  an  important  and  striking  distinction  between 
the  case  of  Sir  Moyle  Finch  and  the  one  now  before  us. 
ITie  forfeiture  there 'was  of  a.  term  ;  here,  if  any,  of  fee; 
now  a  fee  shall  ne^v  be  void  absolutely,  for  condition 
broken  ;  hut  voidable  by  entry  only,  though  it  is  otherwise 
of  a  term.  But  even  in  Fiiu^t  Case,  as  reported  by  Leonard, 
who  states  it  much  more>  at  large  than  Coke,  both  Popham 
and  Coke,  who  argued  for  the  plaintiff,  and  Manwood,  Ch, 
B.  in  giving  jndgmeatfor  the  plainti^  admitted  that,  al- 
thuugh  the  lease  was  void  without  office,  it  was  void  ii 
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interest  and  property  only,  but  not  \n  pooananion.  Adc' 
that  though  the  queen  without  office,  and  aoomnwa  peraon 
without  entry,  might  grant  it  over,  yet  the  former  ooaM 
Dot  withoQt  office  prosecute  for  an  intnisioD,  nor  the  latter 
without  entry  for  a  trespass. 

These  opinions^  we  think,  decide  the  question ;  and  tha.', 
judgment  must  be  accordingly  for  the  defendants. 

Judgment  for  tite  defondanti. 


[*427]    "A  Ten  Etok  and  C.  EiacKBrDOEr  affaintt  G 
and  B.  TiBBm. 

Od  an  aadgnoieDt  <^  n  bond  p*;«til«  hy  letUlmenta,  with  a  coTOnant  ftoia 
the  iiaignor.  that  "  If  the  obligor  ahould  beooms  tnaolTeo^  or  not  be  able 
to  pty,  to.,  >Dd  if  the  KMlgnee^  Ac.,  abould  uaa  all  due  dUlgenoe  and  taha 
all  legal  meaanrei,  Ao,  immedbtelj  alter  the  seTaial  aama  ofnwDej  ehall 
reapoctivelj  become  dae,"  the  iMignor  is  lliible  for  the  whole  aauKint,  on 
the  insolTeDcj  of  the  obligor,  on  tbe  lint  initalment  beoooiing  dw),  and 
tbe  Mtlgtiee  ii  not  obliged  to  wait  till  the  luat  is  par^K  If  tbe  Bnt 
instalment  be  not  demanded,  it  will,  unleaa  the  oontraty  be  ahowD  bj  tha 
defendnat,  be  pnuumed  to  have  been  paid. 

An  BBsigument  of  propertf  under  the  nbscondlng  deblon*  aot,  U  eridenoe  ol 
inaolvencj'  in  the  debtor;  and  the  assignee  of  his  bond  ia  not  pnoladed 
from  hie  action  a^net  the  assignor,  because  lie  has  not  prored  the  amount 
under  the  debtor's  estate. 

This  was  an  action  of  covenant,  and  oame  before  tbe 
court  on  demurrer. 

The  declaration  stated  a  bond,  from  one  Jonathan  Ken* 
nington  to  the  defendants,  in  the  penal  sum  of  eight  thou- 
sand dollars,  conditioned  for  the  payment  of  four  thousand 
dollars,  by  instalments  of  one  thousand  dollars  each,  with 
interest,  on  the  first  days  of  May,  1798,  1799,  1800,  and 
1801 ;  an  assignment  of  this  bond  for  "  value  received,"  by 
an  endorsement  under  the  hands  and  seals  of  tbe  defend- 
ants, covenanting  with  the  plaintiSs,  "That  in  case  the 
•aid  Jonathan,  the  obligor  in  the  said  bond,  should  beooina 
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iiisolveDt,  or  not  be  able  to  pay  and  satisfy  the  said  bond, 
and  if  the  said  Abraham  and  Conradt,  their  heirs,  execaton 
and  adniinistriitors  should  use  nil  due  diligence,  and  take 
nil  legal  measures  by  proaecutton  at  law  to  recover  the 
same,  and  that  imnudiately  after  the  said  snieral  suma  of  money 
thould  respedivdy  become  due,  and  should  not  be  able  by  such 
iiieans  to  compel  the  payment  tbereor,  then  and  in  that  case, 
the  said  Greorge  and  Benjamin  did  covenant  to  pay  to  the 
said  Abraham  and  Conradt,  the  amount  of  the  said  bond, 
with  interest,  or  such  part  thereof  as  should  then  remain 
due  from  the  said  Jonathaa  Kennington."  The  plaintiff 
then  averred  the  second  instalment  of  1,000  dollars,  due  on 
the  first  of  May,  1799,  to  have  become  payable,  before  which 
time,  to  wit,  on  the  26th  of  December,  1798,  the  said  Jona 
than  Bennington  absconded,  and  still  continued  absent^ 
from  the  state  of  New  York ;  and  that  afterwards,  to  wit, 
on  the  28th  of  February,  1799„they  sued  out  an  attachment 
against  him,  under  the  "Act  for  relief  i^nst  absconding 
and  absent  debtors ;"  under  which  his  estate  and  effects 
were  seized  and  sold,  but  did  not  produce  more  than  10«. 
in  the  pound,  so,  "  on  the  said  1st  day  of  May,  1799,  and 
long  befure,  the  said  Jonathan  was  insolvent,  and  not  able 
to  pay  and  satisfy  the  said  bond,"  That  they,  after- 
wards, on  the  Ist  of  May,  *1799,  caused  a  writ  of  [*428] 
capita  ad  respondendum  to  be  issued  against  him, 
which  was  returned  not  found  ;  whereon  they,  on  the  lOin 
of  August,  1799,  caused  an  aiiaa  capias  ad  respondendum  to 
be  sued  out,  which  was  also  returned  not  found,  and  thnt 
they  had  not  been  able,  by  the  means  aforepaid,  to  compel 
payment  of  the  sevi^ral  sums  of  1,000  dollars,  due  on  the 
Ist  of  May,  1799,  nor  of  the  sum  of  1,000  dollars  due  on 
the  Ist  of  May  1800;  by  reason  whereof  the  defendants 
became  liable  to  pay  the  same.  Nevertheless  they  had  not 
paid  the  same,  &c.  and  so  the  said  Abraham  and  Conradi 
say,  the  said  Qeorge  and  Benjamin  have  not  kept  their 
covenant  bo  made  as  aforesaid,  &c. 
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The  defendants  (after  detuandiDg  oi/er  of  the  bond,  (x>d< 
dition,  assignment,  and  covenant)  pleaded  in  bar, 

Ist.  That  the  plaintiSa  "did  not  use  all  due  diligenoe, 
and  take  nil  legal  measures  by  prosecution  at  law,  to  recover 
tlie  said  bond  immediately  after  the  said  several  aams  men* 
tioned  in  tlie  conditioD  thereof,  respectively  became  due,'' 
and  this  they  are  ready,  &c  wherefore  they  pray,  4c 

2d.  By  protestation  denying  that  Bennington  was,  at  the 
several  times  above  mentioned,  insolvent,  or  was,  and  yet 
is,  unable  to  pay  and  satisfy  the  said  bond ;  they  further 
pleaded,  that  when  the  first  instalment  of  1,000  dollars, 
with  interest,  beciime  due,  on  the  Ist  of  May,  1798,  Ben- 
nington did  not,  nor  hath  since  paid  ttie  same;  so  that  the 
bond  then  became  forfeited,  immediately  after  which  the 
plaintiffii  did  not,  nor  until  long  afterwards,  to  wit,  oa  the 
lat  of  May,  1799,  take  any  legal  measures  on  the  bond 
against  the  obligor;  and  this,  &c.     Wherefore,  &o. 

3d.  That  they  did  not  prosecute  in  like  manner  for  tbe 
instalment  due  in  May,  1800. 

4lh.  As  to  the  instalment  due  in  May,  1799,  that  Ben- 
nington at  the  time  of  executing  the  bond  in  question,  tranS' 
fcrred  also,  as  a  further  security,  a  mortgage  on  lands  in 
Bensselaer  county,  which  they  had  assigned,  together  wi^ 
the  bond,  to  the  plaintiff,  who,  on  the  Ist  of  November, 
1799,  sold  the  premises  for  1,510  dollars,  and  thus  piud 

themselves  the  instalment  of  May,  1799. 
r*429]  *5th.  As  to  the  instidments  due  in  May,  1799, 
and  May,  1800,  that  Bennington,  after  the  Ist  of 
May,  1799,  and  before  the  lat  of  May,  1800,  to  wit,  on  the 
1st  of  November,  1799,  paid  and  satisfied  to  the  plainti&  the 
several  sums  of  1,000  dollars  due  by  the  condition  aforesaid. 

To  the  l»it  plea  the  plaintiff  replied,  payment  of  the 
1,000  dollar  instalment,  due  in  1798,  on  the  Ist  of  May, 
according  to  the  condition ;  and  as  to  the  sum  of  1,000 
dollars  due  on  the  1st  of  May,  1800,  Bennington's  abscond- 
ing on  Ihu  25th  of  December,  1798,  and  due  diligsnoe  as  to 
the  instulmeiitof  1799. 
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To  the  2d,  payment  by  Rennington,  of  the  1,000  dollars 
due  in  1798. 

To  the  Sd,  that  before  the  sum  therein  mentioned  became 
due,  to  wit,  on  the  25th  of  December,  1799,  Rennington 
absconded. 

To  the  4th,  that  they  had  not  been  paid  the  1,000  dollars, 
due  in  May,  1799,  by  the  sale  of  the  mortgaged  premises, 
as  the  defendants  in  their  4th  plea  had  alleged. 

To  the  5th,  that  Bennington  had  noWpaid  the  instalments 
of  1799,  and  of  1800. 

To  the  Ist  replication,  the  defendants  demurred  generally. 

To  the  2d  rejoinder,  that  Bennington  did  not  pay  as  the 
plaintiffii  had  replied,  and  issue  thereon. 

To  the  3d,  a  general  demurrer. 

To  the  4th,  rejoinder,  that  the  plaintiffs  were  paid,-  and 
issue  thereon. 


The  demurrers  were  now  argued  by  Harison  and  EhnoU^ 
for  the  defendants,  and  Van  Vechien  and  Woodtvdrth,  for 
the  plaintiffs. 


For  the  defendants.  This  i8  an  action  of  covenant,  and  is 
brought  before  the  court  on  two  demurrers  by  the  defend- 
ants to  the  first  and  third  replications  of  the  plaintiff.  The 
pleadings  are  by  no  means  intricate,  and  though  it  might 
be  sufficient  to  confine  ourselves  to  the  demurrers  only,  yet 
it  is  conceived  the  declaration  itself  is  defective,  and  theire* 
fore,  the  plaintiffs  can  never  recover.  The  decla« 
ration  states  a  *bond  from  Bennington  to  the  Tib-  [*430] 
bita,  conditioned  for  payment  of  4,000  dollars, 
with  interest,  by  instalments  of  1,000  dollars  each  ;  that  the 
whole  of  this  being  unpaid,  on  the  19th  of  January,  1797, 
the  defendants  assigned  the  bond  to  the  plaintiffs,  and,  at 
the  same  time,  entered  into  a  covenant  to  pay  it  them- 
selves, in  case  Bennington  should  become  insolvent,  or 
unable  to  pay  it,  provided  the  plaintiflSs  should  use  duu 
diligence  by  course  of  law,  and  all  legal  measures  "  to  ro' 

Vol.  L  68 


i30  OAS£S  m  TUB  SDPRBIfB  CODBT. 

Tea  E^k  '.  Tibbia. 

Dover  the  same  immediately  qfter  the  several  sums  of  mone^ 
thould  respecHvely  become  due."  It  then  further  states  a  paj- 
ment  of  1,000  dollars,  due  on  the  1st  of  May,  1799,  before 
which  time,  ou  the  25th  of  December,  1798,  Bennington 
absconded ;  that  on  the  28th  of  February,  1799,  an  attach- 
ment issued  against  his  estate  and  effecu  under  the  abscond- 
ing debtors'  act,  by  virtue  of  which  hia  property  was  aojd, 
and  produced  not  enough  to  pay  lOs.  in  the  pound ;  and 
so  the  p!aintifls  stat^  on  the  lat  of  May,  1799,  and  long 
before,  be  became  insolvent,  and  unable  to  pay  bis  bond. 
Then  a  capias,  and  an  alias  mpiat  ad  respondendum  is  sta 
ted,  with  tion  est  inventus  returned  to  each;  whereby  the 
plainti£fe  were  unable  to  compel  payment  of  the  instalmenta 
according  to  the  terms  of  the  condition. 

Our  first  objection  is,  that  the  action  will  not  lie  till  the 
whole  money  is  due,  not  till  after  the  first  of  May,  1801 ; 
whereas  the  present  suit  was  comtnenced  in  1800.  This 
appears  from  the  covenant  The  words  are,  "  not  able  to 
pay  and  satisfy  the  said  bond."  A  peraon  may  be  unable 
in  1800,  yet  fully  competent  in  1801.  A  single  default  it 
not  sufficient ;  and  even  if  the  suit  might  have  been  insti- 
tuted when  began,  the  averment,  in  that  case,  does  not  go 
far  enough:  it  ought,  on  the  principle  Just  mentioned,  to 
have  staled  the  insolvency,  4c.  to  have  continued  till  the 
commencement  of  the  action  ;  for,  after  May,  1799,  and  be- 
fore suit  brought,  Bennington  might  have  been  adequate 
to  every  demand.  The  "  and  so,"  therefore,  of  the  decla- 
ration, that  Renningtou  was  insolvent,  is  not  warranted  by 
the  circumstances  preceding,  and  the  averment  inconclu- 
sive; nor  does  a  person's  being  absent,  and  his  goods  sold 

under  the  attitchment  set  forth,  prove  insolvency 
[•431]     or  inability.     A  man,  though  *outof  the  jurisdio- 

tioii  of  this  court,  may  be  able  to  pay  his  debts 
here,  though  his  property  should  be  abroad.  Thi?,  there- 
fore, is  equally  an  JnsulScient  allegation.  The  averment 
ought  to  have  been  direct  and  independent,  not  drawn  b; 
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ws;  of  agreement ;  for  then  it  might  have  gone  to  a  jury, 
and  they  might  have  presumed  him  iosolvent 

But,  allowiDg  this  to  be  against  lu,  it  doea  not  appeal 
that  due  diligence  has  been  need. 

The  covenant  is,  to  uae  due  diligence  bj  prosecuting  at 
law.  This  has  not  been  dcme.  There  is  a  difference  be- 
tween using  due  diligence  and  prosecuting  at  law.  The 
pluntilTs  ought  to  have  done  both,  and  not  one  only.  To 
show  the  diversity ;  suppose  Bennington  had  had  the  mo- 
ney in  his  hands,  and  had  said  to  the  plaintiff  that  he 
would  pay  it  if  they  would  call;  instead  of  which,  they  do 
not  call,  but  proceed,  and  Bennington  afterwards  becomes 
a  bankrupt.  This  would  be  taking  legal  measuren,  but 
not  using  due  diligence.  The  declaration  itself  shows  t 
want  of  diligence.  The  proceedings  under  the  insolvent 
debtors'  act  were  had  in  February,  1799 ;  it  doea  not,  bow- 
ever,  appear  that  the  plaintifife  ever  made  any  proofs  of 
their  debt ;  or  ever  demanded  a  divided  from  the  insolvent's 
estate.  Tbey  do  not  even  seem  to  know  what  it  will  pro- 
duce ;  they  state  generally  that  it  will  not  pay  10>.  in  the 
pound.  This  surely,  then,  is  awant  of  diligence,  and  legtil 
measures.  Nay,  what  has  been  done  by  them  is  on  the 
fiice  of  it  ineffectual :  they  have  only  saed  out  an  alias  aa- 
piaa  ad  respondendum.  They  should  have  gone  on  to  out- 
lawry, because,  by  this  means,  a  judgment  would  have 
been  obtained,  on  which  the  plaintiff  might  have  taken  the 
body  or  the  property  in  execution.  The  not  stating  in  the 
declaration  payment  of  the  instalment  in  1798,  is  also  an 
objection.  Fur  if  not  paid  at  the  day,  it  was  the  duty  of 
the  plaintiffs  to  have  then  proceeded;  this  ought  to  have 
been  made  appear,  because,  if  the  1,000  dollars  were  neither 
paid  nor  sued  for,  the  plaintiffi  lost  all  right  to  look  to  the 
defendants  for  any  future  sums.  This  will  be  deemed  no 
more  than  a  fair  consequence;  for  had,  in  May, 
1798,  *a8uitbeen  prosecuted,  judgment  would  have  [*432] 
been  recovered  for  the  whole  penalty,  which  would 
have  stood  as  a  security,  and  would  have  bound  the  lands 
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ot  the  obligor.     As,  therefore,  DOthing  of  thia  sort  is  stated 
the  decIuratioQ  is  in  itself  wholly  d^ectlve. 

For  the  phiiiUffs.  The  plaintiffi  come  before  tbe  coort 
ns  lair  piirchasero ;  therefore,  should  they  recover  any  tiling 
it  is  only  getting  back  their  own,  and  the  defendants  ar« 
not  injured.  The  question  is,  what  does  the  law  require 
that  they  should  do  before  they  can  have  n  right  to  reoover. 
This,  we  are  told,  cannot  arise  till  all  the  instalments  are 
due.  The  words  of  the  bond  and  covenant  are  an  anewer 
to  this ;  for  they  are,  that  the  money  is  to  be  paid  by  in^ 
Btfilments,  and  Ihat^  as  they  become  due,  measures  are  to  be 
tiiken  for  their  recovery  ;  on  failure  of  which,  the  defend- 
ants are  to  pay  such  sums  as  may  be  "tA«n"  due.  It  is  in- 
songruouB  to  suppose  a  bond  to  pay  by  instalments  shoald 
not  be  put  in  suit  till  the  last  instalment  is  due;  and  it  it 
equally  so,  that  a  covenant  to  pay,  if  such  bond  should  not 
be  Ikithfully  discharged,  must  rest  unavailed  of,  when  the 
bond  is  not  complied  with. 

The  argument  against  the  declaration,  for  not  settiitg 
forth  the  payment  in  1798,  cannot  be  maintained.  Nothing 
more  is  necessary  than  to  state  a  right  to  resort  to  the  de- 
fendanlA ;  that  did  not  accrue  till  1799.  They  are  called 
upon  for  nothing  previous,  and  if  we  are  satisfied  as  to  tb« 
payment  in  1798,  it  is  all  the  better  for  them,  who  are  lia> 
ble  for  every  separate  portion  of  the  whole.  Neither  can 
the  averment  be  objeutud  to ;  we  state  Bennington  became^ 
and  was,  insolvent.  The  covenant  requires  no  more;  it 
does  not  exact  a  continuance  of  his  insolvency  to  be  shown. 
If  he  was  at  any  time  unable  to  pay,  it  is  sufficient ;  for  the 
covenant  docs  not  require  that  we  should  wait  till  he  be- 
comes s<jlvent  again.  If  this  reasoning  is  good  io  one 
instance,  it  is  in  a  thousand,  and  may  be  insisted  on  over 
and  over  agiiiti.  We  show  the  insolvency  by  the  absoond* 
ing,  and  proceedings  under  the  absconding  del  tors' act ; 
the  ni>ri-p;Lyiiitnl  on  the  1st  of  May,  1799,  and  the  legal 
measurtii  takoii  by  issuing  the  writs  mentioned. 
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The  next  objection  *ia  the  waat  of  due  diligence.  [*433] 
Wfl  are  required  to  institute  aaita  only  oh  the  earns 
become  due;  that  is  all  the  diligence  required.  The  instal- 
ment of  1798  must  be  [o^amed  to  have  been  paid  ;  unne> 
eeesaiy,  therefore,  to  sue  for  that;  and  a  writ  did  issue  for 
the  one  in  1799.  To  continue  proceedinga  oo  to  outlawry, 
without  any  chance  of  recovery,  was  not  only  useless,  but 
would  have  been  unjust,  as  all  the  coata  would  have  follen 
on  the  defendants,  the  record  itself  showing  every  part  (}f 
Bennington's  property  assigned  under  the  law  against  ab- 
Boonding  debtors.  It  oould,  therefore,  never  have  been  the 
inteotioo  of  the  parties  to  thus  unnecessarily  saddle  them- 
selves with  expenses;  and  it  is  a  general  rule,  that  coven- 
ants and  conditions  should  be  so  expounded,  as  to  serve 
the  intention  of  the  parties.  This  species  of  diligence  could, 
therefore,  never  have  beoi  contemplated.  The  covenant 
of  the  defendants  was  in  case  of  Bennington's  insolvency, 
or  inability,  to  place  themselves  in  his  situation,  and  pay, 
as  ha  would  have  done,  by  inatalments.  The  inadequacy 
of  the  estate  of  Bennington  to  pay  more  than  10>.  in  the 
pound,  is  a  proof  of  his  incapability,  and  it  does  not  appear 
that  even  that  has  been  paid,  or  could  have  been  received. 
Allowing  Bennington  to  have  property  abroad,  and  so,  in 
fad,  not  insolvent,  we  are  not  to  look  to  any  thing  beyond 
this  state,  and  the  jurisdiction  within  which  the  covenant 
was  made.  On  our  part,  nothing  appears  to  bind  us  to 
prove  our  debt.  It  was  not  our  duty ;  the  defendants  are 
the  legal  creditors,  and  we  could,  at  the  moat,  be  only  trus- 
leea..  They,  therefore,  having  the  legal  right,  are  the  par- 
tics  who  ought  to  have  eome  forward  to  substantiate  the 
demand.  As  to  the  payment  of  1798,  we  are  at  issue  tm 
thatf  thot^,  'we  suppose,  whether  paid  or  not,  is  immate- 
Tul ;  for,  as  we  may  now  remit  the  whole,  and  exonerate 
&om  all,  w*  sorely  hare  the  same  right  over  a  part. 

-  Bariion,  in  reply>     That  the  intent  of  the  parties  is  U: 
gDvem,  .we  am  on  b»th  sidai  agreed.    What  that  it,  muxt, 
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however,  be  showD  from  the  instruBieot ;  uorcan  the  coarl 
look  beyond  it.     The  cases  in  which  the  defeodantB  are  U. 

be  liable,  depend  on  conditions  precedent.  If  so, 
[*434]     then  not  *onlj  an  iDsolvency  and  inability  in  Ben 

nington  to  pay  must  be  shown,  but  instantly  af- 
lerwarda,  due  diligence  and  legal  measures.  Even  the  in- 
solvency and  inability  is  not  shown  positively;  it  is  only 
"efnc."  Now  a  seizure  and  sale  of  all  a  man's  estate  and 
effects  in  <me  oounh/,  and  their  being  insufficient,  is  not 
enough ;  there  may  be  more  than  enough  to  pay  all  his 
debts  in  another,  In  trover,  a  demand  and  refusal  is  evi- 
dence of  a  conversion  ;  yet,  if  stated  in  tbe  pleadings,  that 
the  articles  by  finding  came  into  the  bands  of  the  defend- 
ant, who,  on  demand,  refused  to  deliver  them,  and  so  he 
converted  them,  it, would  not  be  good,  because  the  demand 
and  refusal  might  not  amount  to  a  conversion.  The  ne- 
cessity of  further  proceeding  than  the  mere  issuing  a  capuu 
and  an  <^s  capias  will  fully  appear,  if  it  be  considered,' 
that  had  a  judgment  been  obtained,  it  would  have  bound 
subsequently  acquired  lands,  and  even  in  the  bands  of  exe- 
cutors. Besides,  the  diligence  covenanted  for  requires 
more.  The  plaintifls  held  the  only  evidence  of  the  debt 
due  from  Bennington ;  this  they  ought  to  have  proved  un- 
der the  aaaignment  made  by  virtue  of  the  absconding  debt- 
ors' act,  that  those  for  whom  it  was  held  might  come  in  for 
the  benefit  of  a  dividend  on  tbe  amount.  Allowing,  there- 
fore, the  insolvency,  and  our  liability,  the  court  will  neces- 
sarily say  we  are,  on  this  ground,  discharged.  The  passing 
over  the  first  instalment  is  not  quite  clear.  It  iscontended 
the  plaintiRa  might  remit  that  payment.  No  such  thing; 
for  if  unable,  and  in  tottering  circumstances,  legal  steps 
ought  to  have  been  instantly  taken,  and  a  judgment  ob- 
:,ained  for  the  amount  of  tbe  whole  bond  to  give  that  pri- 
ority and  Hen  which  now  is  lost  It  was  giving  time,  and 
that  will  make  the  debt  the  plaintifls'  own.  The  obtaining 
payment  of  the  first  inatalment  was  a  condition  precedent 
to  our  liability,  and  ought,  therefore,  to  have  been  ahowa 
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Aa  it  has  not,  the  defeodants  caoDot  be  be  called  on  in  thu 
action. 

Thompson,  J.  The  ezceptions  taken  to  tb  i  declaration 
are, 

Ist,  That  no  action  could  be  maintained  ca  the  corenant 
agaiDst  the  defendants,  until  the  last  inst&^roent  on  the  bond 
Tell  dcs,  which  waa  in  May,  1801.  Tr>.a  ;>resent  action  waa 
nommeDced  :n  ISOG. 

*2d.  The  innolvenf  v,  or  inability  of  Renniagtoo  [*486] 
to  pay,  is  not  sofficientlj  averred. 

Sd.  It  done  not  appear  that  due  dilligence  haa  been  used 
«^in3t  Bennington,  to  recover  the  money. 

4th.  No  notice  is  taken  of  the  payment  that  fell  due  the 
Ist  of  May,  1798. 

I  think  all  the  objections  anteoable.  The  reason  urged 
in  support  of  the  first  is,  that  although  Bennington  might 
have  been  insolvent  in  the  year  1709,  the  time  alleged  in 
the  declaration,  he  might  not  have  been  so  in  the  year 
1801,  when  the  last  InBUilrr^ent  fell  due;  and  that  the 
covenant  only  goes  to  '.\ib  c/eotual  resporsibiiity  of  Ben- 
nington. This  dTi^f;  ucticii  appears  to  me  not  warranted, 
either  by  the  *cmM  of  the  covenant,  or  what  may  reason- 
ably be  presumed  lo  bo  the  intention  of  the  parties.  Tlie 
liond  is  made  payable  by  instalments;  the  general  object 
of  the  covenant  was,  to  m;ike  the  defendants  responsible 
lor  those  payments,  and  a  fair  interpretation  would  be, 
unless  a  contrary  intention  was  clearly  inferrible  from  the 
terms  of  the  covenant,  that  they  became  security  to  pay, 
according  to  the  condition  of  the  bond,  in  cise  of  Benuin^ 
ton's  insolvency,  cr  inability  U'  pay.  This  construction  is 
conformable  to  the  general  intent  and  underst:iiiding  of 
parties  with  respe-jt  to  securities,  and  there  seems  nothing 
peculiar  in  the  phraseology  of  this  covenant,  to  warrant  a 
ilififerent  conclusion.  The  covenant  expressly  refers  to  th« 
bond,  and  purports  to  guaranty  the  payment,  I  think, 
iccording  to  the  condition  ■  and  if  no,  there  is  a  breach  of 
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the  covenant,  whenever  there  is  a  failure  of  payment  agree- 
able to  the  terms  of  the  bond.  The  aasigneea  have  pursued 
the  obligor  according  to  the  provisions  contained  in  the 
covenant.  If  this  covenant  would  warrant  a  different  con- 
struction, it  would  be,  I  think,  that  the  whole  sum  was " 
payable  by  the  defendania,  immediately  on  the  insolvency 
of  Rennington  ,  for  the  covenant  ooncludea,  that  then,  and 
in  8ucb  case,  (alluding  to  the  insolvency,)  they  were  to  pay 
"  the  amount  of  Vie  said  bond,  or  such  part  as  rtmaiTted  diieP 
The  result,  however,  as  it  respects  the  present  question, 
would  be  the  same  on  either  construction.     The  insol- 

vency,  or  inability  of  Bennington  to  pay,  appears 
[*436]     *to  me  to  be  fully  and  sufBciently  averred.    The 

averment  is  in  the  veiy  terms  of  the  covenant,  to 
wit,  that  on  the  said  let  day  of  Mny,  1799,  and  long  before, 
the  said  Jonathan  was  insolvetii,  and  not  able  to  pay  and  satisfy 
the  said  bond.  It  is  said,  however,  this  is  a  dependent 
averment,  and  is  alleged  as  a  conclusion  drawn  from  a  detail 
of  facts,  and  which  do  not  warrant  the  inference.  The  factn 
stated,  appear  to  me  fully  to  warrant  the  conclusion  drawn. 
They  are,  that  Rennington  had,  some  time  previously, 
absconded,  and  departed  from  this  state  to  parts  unknown, 
and  atill  doth  continue  absent  from  the  state,  at  some  place 
unknown  :  that  he  had  been  duly  proceeded  against  as  an 
aheconding  debtor ;  and  that  the  result  was,  that  faia  estate 
was  not  sufficient  to  pa;  his  creditoni  10^.  in  the  pound. 
It  was  admitted,  on  the  argument,  by  the  defendant's  coun- 
ael,  that  if  the  averment  had  been  general  that  Bennington 
was  insolvent,  and  unable  to  pay,  without  detailing  the 
facta  from  which  Uie  conclusion  was  drawn,  the  declaration 
would  have  been  good.  Admit  the  declaration  to  have 
boen  thus  drawn,  and  issue  had  been  token  upon  the  sol- 
vency of  Bennington,  and  the  foots  detailed  in  the  declare- 
ti(K)  had  been  proved  on  the  trial,  would  they  not  have 
warranted  the  jury  in  pronouncing  him  insolvent,  or  unable 
to  [lay  the  bond?  I  think,  clearly,  they  would.  TbnM 
Guttb  ^fWiHg  -  Bidinitted  by  the  demurrer,  I  think  the  court  it 
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bound  to  make  the  same  conclasion.  It  is  alno  said,  tb« 
plaintit^  ougfat  to  have  shown  how  much  thoy  hi^  reoeived 
onadiatributton  of  Bennington's  estate  among  hiu  creditors. 
This  appears  to  me  to  be  rather  matter  of  defence,  and 
im-umbent  on  the  defendants  to  )>rove.  If  the  plaintiflb 
had  received  anything,  it  would  have  been  proper  evidence, 
under  plea  of  payment  by  Rennington.  Besides,  the  de- 
claration does  contain  an  averment  that  they  have  not 
received  payment  for  the  instalrneEits,  for  which  the  action 
M  bntught 

The  third  exception  is,  that  the  plaintiffs  have  not  shown 
due  dilligence  in  proeecntiog  Rennington ;  that  they  ought 
to  have  proceeded  to  outlawry.  I  think  it  manifest,  that 
such  exb-aorditiary  proceedings  were  not  in  contemplation  of 
the  parties ;  and,  therefore,  that  the  covenant  ought 
not  to  *receive  such  a  cfuiatruotion  as  to  make  tbem  [*4S7] 
requisite,  unless  clearly  warranted  by  the  terms. 

The  plaintiCfB  were  to  use  all  due  diligence,  and  take  all 
legal  measures,  by  prosecutioti  at  law,  to  recover  the  money 
from  Rennington;  by  which  I  would  understand,  all  ordi- 
nary legal  measures,  prosecuted  with  good  faith.  In  the 
present  case,  the  plaintiffs  allege,  that  soon  after  Renning- 
ton absconded,  proceedings  were  commenced  against  him 
as  an  absconding  debtor,  and  prosecuted  with  due  diligence, 
in  order  to  secure  his  property ;  and  for  the  purpose  of 
arresting  his  person,  ordinary  process  issued  on  the  very 
day  tbe  payment  fell  due;  all  which,  I  think,  show  due 
diligence,  sufficient  to  satisfy  the  terms  of  the  covenant, 
and  tbe  intention  of  the  parties. 

The  last  exception  is,  that  no  notice  is  taken  of  the  pay- 
ment that  fell  due  on  tbe  Ist  of  May,  1798,  It  is,  I  think, 
a  sufficient  answer,  to  say  that  no  demand  is  made  on  the 
defendants  for  tliat  instalment:  and  the  presumption  is, 
that  it  has  been  paid,  since  tbe  plaintifib  were  bound  to 
proceed  against  Rennington,  as  soon  aa  the  payment  fell 
dup,  which  they  appear  to  have  done  with  respect  to  ths 
aecond  instalment,  the  very  day  it  became  payable.  Any 
Toi-  I.  69 
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delay,  or  laches  of  the  plaiatiffs  in  this  respect,  however,  it 
appears  to  me,  oan  only  be  alleged  when  a  demasd  is  made 
upon  them  for  that  instalment.  It  is  said,  that  if  a  suit  had 
been  commenced  on  the  bond  for  the  first  payment,  the 
Judgment  would  have  been  for  the  penalty,  and  would 
have  been  a  security  op  his  property  for  the  future  pay- 
ments. This  objection  fails,  without  assuming  several  £icts 
of  which  nothing  appears.  No  evidence  that  there  was  any 
default  with  respect  to  this  payment;  or,  but  that  a  suit 
was  commenced,  and  satisfaction  made  before  judgment,  or 
that  he  had  any  real  estate  which  the  judgment  would  have 
bound.  If  there  were  any  circumstances  of  this  kind, 
whereby  any  loss  might  probably  be  sustained  for  want  of 
due  diligence  in  procuring  payment  of  the  first  instalment, 
it  might  have  been  proper  evidence  for  the  defendants  to 
have  availed  themselves  of  on  the  issue  with  respect  to  due 
diligence,  but  can  never  be  ground  for  the  demurrer  to  th^i 

declaration.  I  am,  therefore,  of  opinion,  that 
[*488]     neither  of  the  *exceptiona  «ure  well  taken,  and  tha' 

the  plaintiffs  ought  to  have  judgment 


'.:»■-:  :!h':' 


Radcliff,  J.  The  first  and  principal  objection  is  founded 
on  a  strict  and  literal  construction  of  the  terms  of  the 
covenant.  The  bond  is  conditioned  for  the  payment  of 
four  annual  instalments  of  1,000  dollars  each.  The  defend- 
ants assigned  this  bond  to  the  plaintiffs,  and  covenanted 
that  in  case  the  obligor  should  become  insolvent,  or  not  be 
able  to  pay  the  said  bond,  and  if  the  plaintiffs  should  use 
due  diligence,  Ac.  to  recover  tiie  same  "  immediately  after 
th^  said  several  sums  of  money  expressed  in  the  condition^  ahouid 
respectiuelt/  become  due,  j\nd  should  not  be  able  to  compel  the 
payment  Viereof,  then  the  defendants  would  pay  to  the 
plaintiffs  tlie  amount  of  tlie  said  bond,  tvith  interest,  or  aueh 
•  })art  tfiereof  as  should  tlien  remain  dueJ"  It  was  contended 
..by  the  defendants'  counsel,  that  by  the  terms  of  this  covenant, 
the  defendants  cannot  be  held  to  pay,  until  all  the  install 
uients  shall  become  due ;  because  the  covenant  is  entire^ 
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and  contemplates  n  ahif^e  payment  of  the  amount  tf  the  tain 
iond,  &r  meh  part  Aenqf  (u  akaS  rermm  dm.  ConBned  to 
these  terms,  it  wotild  be  susceptible  of  this  interpretation. 
But,  I  think,  it  would  equally  admit  of  the'  opposite  cod- 
atnictkin  ;  that  6n  the  failure  of  the'  obligor  to  pay  the  first 
instalment,  the  defendants  should  be  liable  to  pay  the  whole. 
The  event  in  which  the  defendants  were  to  become  answer- 
able, was  the  maolvency  of  the  obligor,  or  as  it  is  expressed 
in  the  covenant,  if  he  should  not  be  able  to  pay  the  said 
bond,  &C.  and  if  the  plaintifis  could  not  recover  the  aam, 
(the  bond,)  that  the  defendants  would  pay  the  amount  of 
the  said  bond  If  the  obligor  was  not  able  to  ^ay  the  bond, 
and  the  plaintiSs  not  able  to  recover  the  bOndJ  immediately 
after  the  respective  VrMtofonCTits  became  due,  then  the  eamu 
occurred,  and  the  defendants  were  to  pay  (Ae  bond,  not  any 
particular  instalment.  >  Now,  if  the  term  bond  is  to  be  con- 
strued in  the  same  sense  throughout  this  covenant,  as  the 
penalty  would  become  legally 'forfeited  on  the  failure  of  the 
first  payment,  the  defendants,  according  to  the  letter  of  their 
engagement,  mifcht  be  considered  liable  to  pay  the  whole 
bond.  There  is  an  additional  renson,  too,  iti  ftvor 
of  this  ^construction;  for,  the  moment  tfac' itisol-  [*489] 
vency  of  the  obligor  happened,  there  could  remain 
little  hope  or  expectation  of  recovering  the  subsequent  in- 
stalments from  him;  and  it<  might  rationally  be  intended, 
that  the  defendants  should  at  once  take  back 'their  security 
against  him,  and  pay  the  plaintiff  the  consideration  of  the 
assignment  which  they  iiad  alreiidy  received.  But  I  think 
either  of  these  construL'tions  too  rigorons,  and  opposed  to 
the  intent  of  the  covenant.  The  bond  was  due  to  the  de- 
fendants by  instalmeiiL":  The  aiims  in  the  cmidition  were, 
in  reality,  the  debt.  By  the  assignment,  they  meant  to 
substitute  the  plaintilTs  iti  their  stead,  and  they  guarantied 
the  solvency  of>  the  obligor,  and  the  payment  by  him,  ae- 
cording  to  the  t^rms  6f  the  condition.  ■  This  Was  the  sob- 
stance  of  the  contract,  and  the  foundation  of  the  covenant  ^ 
which,  I  therefore  think,  ought  to  be  taken  distributively 
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ind  deemed  a  continuing  covenant,  on  whiuh  tlie  defeDd- 
ants  would  be  liable  on  the  failure  of  the  payment  of  each 
inatalmenL 

With  respect  to  the  other  objections  which  have  been 
atated,  I  acquiesce  in  the  opinion  already  delivered,  and, 
generally,  for  the  re-asons  which  have  been  assigned. 

I  am,  therefore,  of  opinion,  that  the  ptaintiSk  are  entitled 
to  judgment  on  the  demurrers.[l] 

Kent,  J.  This  case  comes  before  the  court  on  demurrer 
to  the  first  and  third  replications.  Upon  the  argument  of 
these  demurrere,  the  counsel  for  the  defendants  relied  upon 
what  they  contended  to  be  substantial  defects  in  the  declara- 
tion. It  was  there  that  the  6r3t  fault  was  to  be  found,  and 
to  which  they  choose  to  resort. 

The  action  woe  commenced  in  July  term,  1S01\  and  the 
last  instalment  on  the  bond  was  payable  on  the  Ist  of  Ma3', 
1801 ;  and  it  was  contended,  that  the  defendants  were  not 
liable  upon  their  coveoaDt  until  all  the  moneys  on  the  bond 
became  due.  An  important  question  accordingly  arises  on 
the  construction  of  the  covenant.  It  was  to  pay  the  amount 
of  the  boTid,  with  xnkrest,  or  svch  part  at  ^lould  remain  due 
and  unpaid.     But  there  were  two  conditions  precedent  to 

recovery  upon  this  covenant 
["440]         *l8t.  That  the  obligor  shouM  become  insolvent, 
or  not  able  to  pay  and  satisfy  the  bond. 

2d.  That  the  plaintiflH  should  have  used  all  due  diligence, 
and  have  taken  all  legal  measures,  by  proeecutiou  at  law, 
to  recover  ths  tanu,  and  that,  too,  immediately  after  tba 
•everal  sums  of  money  should  respectively  have  be(.-om« 
due,  and  should  not  have  been  able,  by  such  means,  to  have 
compelled  the  payment  therm/.     The  bond  was  payable  by 

[1]  S«e  LimeUmd  r.  Stttpard,  i  Hill,  139;  Bidg  r.  Staatm,  3t  Wend.  US; 
Oartii  T.  SmaOmim,  14  Wend.  231 ;  Merriii  r.  WadtuvrHi,  IT  Wend.  103; 
BerridfV  A(r*t;  4  HUI,  6G0;  While  v.  Oai,  13  Wend.  M3;  TV  Pnpltv. 
JimsM,  7  .1.  R,  333 ;  Lanumrimx  v.  Hanttt,  6  Weod.  307 ;  Barlxr  r.  SM^ 
r<rd;  II  Wend.  Sl»)  Okmpdon  v.  Meyiir,  1  Wend.  4BT;  MoaUty  t.  Biggi 
1»  J.  a  69. 
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mBtalDients^  and  there  can  be  no  doubt  but  that  the  obli^r 
was  liable  to  suit  on  default  of  payment  of  any  of  the  in* 
Btalmenta.  Ooaba  v.  Bew^  1  Wils.  80;  ffallet  v.  ffodgra, 
Styer,  29 ;  Bull^r,  168 ;  Marten  v.  To'Khet,  2  Bl.  Rep.  706. 
As  to  the  cases  in  Co.  Litt  2fl2,  b.  and  1  H.  BI.  647.(a) 
they  relate  only  to  d^t  on  simple  contract,  or  single  bill. 
But  the  covenant  was  not,  by  the  terms  of  it,  to  indemnify 
by  instalments;  it  was  lo  pay  the  amoutU  of  the  bond;  and 
that,  too,  only  upon  the  condition  that  the  obligor  was  not 
able  to  pay  the  bond,  and  that  the  plunti^  had  used  all 
legal  means  to  recover  the  same,  immediately  after  the  sums 
bad  respectively  become  due,  and  had  not  been  able  to 
compel  payment.  The  language  of  the  covenant  through- 
out has  reference  to  the  bond  as  one  entire  debt,  and  the 
payment  to  be  made  by  the  defendants,  in  pursuance  of  the 
ooveoant,  was  of  one  aggregate  or  entire  sum ;  or,  so  much 
thereof  as  should  remain  unpaid.  I  am  of  opinion,  there- 
fore^ that  the  defendants  were  not  liable  on  their  covenant, 
until  all  the  payments  on  the  bond  had  become  due.  The 
burden  of  suiog  and  collecting  the  instalments  was,  by  the 
assignment,  cast  upon  the  plaintjffd ;  and  if  they  could 
resort  to  the  defendants  on  the  first,  or  any  default  prior  tt> 
the  ultimate  one,  they  must  be  entitled  to  recover  the  whok 
amount  o/the  bond  from  the  (lefeiidanta  before  all  the  ioatal- 
ments  were  due,  and  before  the  legal  means  had  been  used 
to  ascertain  whether  the  obligor  was,  or  was  not,  competent 
to  pay.  This  would  be  contravening  the  express  words  of 
the  covenant,  which  were,  that  the  defendants  were  not  to 
pay  until  all  such  means  had  been  used,  as  the  instalmenta 
respectively  became  due.  It  would  be  casting  back  upon 
the  defendants  the  burden  of  using  these  means,  which  th9 
plainti&s  had,   by   the  contract   assumed.     These  oonse- 

(a)  Rudder  t.  Price.  See  Hunta  Ohm,  Owan,  43.  1  Leoo.  SOS.  BiAef 
T.  Temtg.  3  Bot  k  PalL  Bl,  wlisre  Loid  Eldon  ■>;■,  "Whether  the  inital- 
nnU  on  the  note  in  Rudder  t.  Prux,  were  due  or  not,  Mill  the  rorm  of  the 
•ction  w>i  miaconMived."  N.  E  It  wm  debt  bj  the  p«jee  ageiiiat  tbe 
MaWnr)  faam.  thenlbre,  aa  to  Ibia 
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[*441j  qaenoes  "appear  to  me  to  resoU  from  the  do* 
trine  maintaiaed  by  the  plaintiffi,  umI  they  are. 
too  inconsistent  with  the  oovenaat.to  be.  admitted.  IC, 
however,  the  plaintiEEa  were  not  entitled,  to  reoorer  the 
whole  amount  of  the  bond,  but  only  the  amount  of  ttM> 
instalment  in  arrear,  then  it  would  follow,  that  the  defend 
ante  would  be  subject  to  difiEerent  auita  upon  the  covenant, 
Its  the  defendants  on  the  part  of  the  obligor  should  respec- 
tively arise.  But  this  consequence  would  be  against  the 
rule  of  law,  that  for  one  entire  contract,  there  shall  be  but 
one  action,  and  would  subject  the  defendants  to  the  manifest 
inconvenience  of  not  having  it  in  their  power,  by  the  retnm, 
and  re-ownership  of  the  bond,  to  try  the  experiment  of 
legal  ineaQS  on  their  part,  against  the  obligor.  For,  I  taktt 
it  for  granted,  that  while  the  plaintiff  were  lawful  owner* 
of  the  bond,  (and  they  would  continue  owners  until  default 
in  the  last  instalment,)  the  defendants  coald  not  inslitate  a 
suit  upon  it ;  for  this  might  lead  to  the  absurdity  c^  con- 
current suits,  at  the  same  time,  on  on«.  iostiumeot^  for  the 
same  penalty,  and  for  the  use  of  different  nersons. 

In  every  view  which  I  can  take  of  thia  covenant,  it  ad- 
mils  of  but  one  construction.  It  was  onesimple  and  entire 
engagement  The  insolvency  of  the  obligor,.and  the  efforts 
of  the  plainti^  were  to  be  first  shown  with  respect  to  all 
the  instalments.  It,  might  be,  that  the  obligor  would  return, 
and  be  able  to  pay  the  bond  when  tlie  Inst  instalment  fell 
due.  The  present  suit  being  brought  before  this  period, 
was  prematurely  brought,  and  before  the  cause  of  action 
arose.  I  am,  therefore,  of  opinion,  that,  on  this  ground, 
judgment  ought  to  be  given  for  the  defendants. 

There  was  another  ground  taken  by  the  defendants,  that 
might  merit  some  consideration  ;  I  mean  the  want  of  an 
averment  in  the  declaration,  that  the  first  instalment  was 
paid,  or  that  due  means  had  been  used  to  recover  it.  Bat 
it  18  not  necessary  for  me,  at  present, '  to  exomiae  any  otb^ 
point  than  the  one  I  have  considered. 
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Lswra,  Cb.  J.    The-qaeHtion  now  before  Ae  court  is,  bas 
there  been,  on  the  part  of  the  plaintifis,  a  failure  in  the 
perforroftnoe  of  the  condition,  on  which  the  defend- 
ants covenanted  *to  pay,  in  the  event  of  the  ina-     [*442] 
bility  or  insolvency  of  the  obligor  ? 

It  IB  contended  on  the  part  of  the  defeodanta,  tb&t  the 
ptaintiEb  were  not  entitled  to  recover  until  the  last  iustal-. 
inent  should  have  fallen  due ;  and  then  only,  on  showing 
that  they  bad  duly  prosecuted  for  each  as  they  respectively 
became  due.  That  the  absconding  of  Kennington,  and  the 
proceedings  against  him  under  the  absconding  debtor's  act,' 
were  not  conclusive  evidence  of  his  insolvency.  That 
though,  porhapH,  insolvent  on  the  1st  of  H&y,  1799,  when 
the  second  instalment  was  payable,  he  might  have  been 
Bolventat  the  time  of  the  third  or  last  instalment  becoming 
due.  That  the  terms  "  all  due  diligence"  could  only  be  satis- 
fied by  »  proseeution  to  outlawry ;  and  that  the  plaintiflH 
ought  to  have  applied  for,  and  received,  their  dividend 
Huder  the  assignment. 

There  are  two  events,  in  either  of  which  the  defendantj* 
engage  to  be  responsible.  The  one  is,  Vie  insolvency  ofRcn^ 
nington ;  the  other,  Am  not  being  abk  to  pay  and  satisfy  l/u 
bond.  These  might  be  considered  one  and  the  same  thing, 
were  it  not  that  the  parties  intended  to  distinguish  between 
tbem.  They  are  in  the  disjunctive ;  the  one  coupled  with 
a  condition,  the  other  unconditional.  The  distinction,  in 
the  understanding  of  the  parties,  could  be  no  other  than 
that,  between  an  incapacity  in  Bennington  to  discharge  his 
debts  generally,  and  a  mere  inability  to  discharge  the  bond 
aoeording  to  its  condition.  In  the  first  instance,  the  condi- 
tion compelling  the  plaintiffs  to  prosecute  would  have  been 
useless ;  in  the  second,  it  might  eventually  secure  the  debt. 

The  first  question,  then,  is,  was  Kennington  insolvent 
within  the  meaning  of  the  contract?  It  is  stated,  and  n'>t 
denied^  that  he  had  absconded  before  the  instalment  payable 
in  17119;  had  absented  himself  from  thi^  alMt;  .ind  continued 
without' it  at  the  time  of  bringing  the  suit.     That,  alsi^ 
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previous  to  that  period,  hia  property  had  been  assigned 
under  the  absconding  debtor's  act ;  and  that  it  neat«d  a 
dividend  of  but  lOs.  in  the  pound.  On  such  assignment, 
the  debtor's  property  is  devested,  his  mercantile  operations 
are  suspended.  No  payments  can  be  made  to  bim, 
[*443]  nor  can  he  *dispose  of  his  property.  This,  in  my 
conception  is  a  complete  state  of  insolvency.  Pnr- 
oeediugs  under  the  insolvent  act  are  not  necessary  to  con* 
flUtute  it.  That  act  is  intended  as  a  benefit  to  the  unfortu- 
nate, who  mu«t  be  actiu^g  tTtaolvvnt  before  they  can  have 
relief  under  it. 

But,  admitting  that  in  contemplation  of  the  parties,  no 
distinction  was  intended  between  the  cases  of  the  insolvency 
of  Bennington  and  his  inability  to  pay,  according  to  the 
condition  of  the  bond,  but  that,  in  every  event,  he  waa 
bound  to  prosecute  on  default  of  the  obligor,  has  he  not 
complied  with  such  condition  ?  On  the  very  day  on  which 
the  first  default  took  place,  be  issued  a  capias;  and,  on  its 
return,  an  alias.  Kennington  could  not  be  taken  being  oat 
of  the  Jurisdiction,  To  prosecute  to  outlawry  a  man  wbone, 
property  had  been  already  aasigned  for  the  benefit  of  his 
creditors,  would  have  been  a  useless  expense,  and  could 
not  have  added  to  the  security  of  the  debt  The  law,  there* 
fore,  would  not  impose  it  upon  them.  And  aa  the  suit  was 
in  the  nume  of  the  defendants,  and,  in  efiect,  for  their  benefit, 
they  might  have  continued  the  prosecution,  had  they  chosen 
BO  to  do. 

As  to  the  plaintiffs'  instituting  a  new  auit  on  the  second 
default,  viz.  on  the  non-payment  of  the  instalment  due  in 
1600,  this,  also,  would  have  been  jueleas.  For,  could  a 
n.-covery  have  been  had  in  the  first  suit,  it  would  have  an 
Bwered  every  beneficial  purpose.  The  judgment  would  have 
been  for  the  penalty,  and  would  have  remained  a  security 
for  the  future  instalments 

With  respect  to  the  plaintiff  not  applying  for  a  dividend, 
there  appear  two  answers  to  the  objection  ;  Ist  It  does  not 
appear  on  tJie  pleadings,  that  the  dividend  has  not  been 
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feccived ;  2d.  The  defeodants  were  the  pro])er  persons  to  ap- 
ply for  it.  They  were  the  obligees  originally,  and  when  the 
usignmeut  under  the  act  took  place,  the  possibility  of  reco 
very  was  defeated ;  they,  by  the  terms  of  the  contract,  then 
became  the  substitutes  of  Bennington  to  the  plaiatiffs,  and 
were  to  look  to  him,  or  his  property,  for  an  indemnity.  On 
every  ground,  I  am  of  opinion,  Judgment  must  be  for  the 
plaiDti£^(a) 

Judgment  for  the  plaintiffs. 

(a)  COTenaat  bj  the  endorsee  of  the  pa^ee  of  a  note  not  negotiable,  top*; 
to  hi«  ani^ee  tbe  amount,  in  caw  auch  sMignee  should  take  all,  and  ever; 
l^fal  Bt«p  to  prosecute  to  effect  the  maker  and  payee.  Tlie  asai(caee  havilig 
bMD  nonsuited  >□  Uaaaachiuetti,  in  an  action  against  tlie  maker,  b;  th« 
payee'a  comin);  into  oourt  and  disaTowiag  any  autliority  (o  sue  in  his  name^ 
it  was  beld  tbat  covenant  might  b«  maintained  against  the  asugnor  without 
proceeding  against  the  payee.  Bdti  y  Ttimer,  1  Jolin&  (^.88.  6B,  S,  C.  re- 
ported in  I  Cainee'  Caaea  in  Error,  3DS,  where  ilie  opiuion  of  Kent,  J., 
(which  SMnis  the. better  Uw,  and  in  which  Lansing,  Cti.  J.,  coocuired,)  Is 
lUted  as  Uie  decision  of  the  court,  wheteas  it  was  amtra  that  oT  the  ma)o> 
rity  of  the  bench.  Tbe  author  of  this  note,  and  tlie  profession  at  large,  an 
onder  obligations  of  no  small  weight  to  Ur.  Jolinsou  for  thic^  and  perhaps 
some  other  oorrections  in  3  Caines'  Cases  in  Error.  "  Inaociirate  reports" 
being,  as  is  justly  observed  in  the  prebce  to  1  -Tolms.  Cas  "the  bane  o( 
legal  science."  It  is,  liowever,  to  be  regrettod,  that  tlie  learned  editor  ol 
those  canes  did  not  advert  to  the  decisions  in  llie  supreme  court,  whicli  had 
been  antecedently  publlsljed.  It  would  bare  saved  to  the  bar  the  repur- 
shase  of  many  delcnninatioiis  in  Coleman,  which  folluw  nearly  in  succeesion, 
and  nearly  in  b/tidem  verba,  in  Johnson,  as  well  as  some  wliich  hardly  vary 
from  the  statements  in  Ciunes.  The  acddent  has  probably  arisen  from  Hr. 
JiHtic*  Radcliff  having  been  on  the  bench  when  all  the  cases  were  decided, 
■id  having  handed  over  to  Mr.  Jabaaoa  the  whole  of  bis  nbtM,  wilhoql 
IkerimlnalJi^  tlioae  detenainatkma  which  bad  aliewly  appi>ared. 


0ASB3  IN  Tie  SOFRBUB  CO0BT. 
JadocD  T.  Kcjnolda. 


[*444]     *JAOraoN,  tx  (b>n.  Low  kA  others,  agaioM  &BT- 
Norjis. 

If »  der«ndan(  has  acknonledged  the  title  rX  th«  plaintifl;  he  cianat  aftar 
ward*  dispute  it 

This  was  an  action  of  ejectment  to  recover  part  of  lot 
No.  37,  in  Roniolons,  in  tbe  oounty  of  Cayuga. 

On  the  trial,  the  plaintiff  deduced  a  regular  title  from 
the  original  patentee.  He  also  gave  in  evidence,  acknow- 
ledgments of  the  defendant's  confessing  that  he  had  entered 
without  tille,  and  that  he  had  agreed  to  purchase  of  the 
lessor  of  the  plaintiff,  the  premises  in  question,  so  soon  as 
the  Onondaga  commissioners  shonld  award  the  lot  in  which 
they  were  contained,  to  Low.  He  fiirther  proved,  by  the 
testimoiiy  of  one  of  the  commissioners,  that  lot  No,  37,  had 
been  awarded  to  Low,  and  the  award  directed  to  be  made 
out  by  their  clerk,  who,  however,  died  in  February,  1801, 
before  it  was  completed ;  in  consequence  of  which,  as  their 
commission  expired  in  March  of  the  same  year,  nothing 
further  was  ever  done. 

The  defendant  relied  on  hia  having  entered  by  virtue  of 
a  conveyance  from  another,  though  for  another  lot,  and 
offered  parol  testimony  of  a  dissent  having  been  entered  to 
the  award  of  the  commission ;  insisting,  that  as  parol  tes- 
timony had  been  received  of  the  award,  so  it  was  admissi- 
ble to  show  the  dissent.  This  being  overruled,  the  jury, 
in  pursuance  of  the  jmlge's  charge,  found  for  the  plaintift 

Application  was  now  mode  to  set  aside  the  verdict,  od 
aocount  of  misdirection. 

Per  Curiam,     iteynolds  has,  by  hia  admi6sions,(a}  recog- 

(a)  The  prindples  upon  which  admiwiooa  or  a  party  to  the  record  are  eri- 
deuce  ogainat  him.  are,  t)iat  n  man  ranuot  be  a  witnen  for  himaelll  dot  a 
party  to  ■  record  compelled  to  teatiry,  out  that  every  man  u  the  beat  poaribla 
wiCaeaa  Bgaioac  himBelT.     Thii  teobnitaJ  leKitimation  of  eridence,  bj  adtuia 
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niaed  Low  as  hU  landlord ;  he  cannot,  therefore,  be  admit- 
ted to  dispute  his  title.  Whether,  therefore,  the  evidence 
was  properly  or  impvoperlj  leoeived,  cannot  be  inquired 
into,  nor  can  the  defendant  take  ttnj  thing  by  his  mo- 
tion.[l] 

Mo^on  denied. 

lion,  ii  cirried  to  far  ■■  to  tpftj  to  mtaa  Uurtuua,  though  the[r  Bcknow 
MftmeDU  go  to  deTeal  th«  action.  Jama  v.  Ha^M,  1  Stn.  US.  Baaermtm 
T,  Radmiat,  7  D.  A  B.  6G3.  Am  tb«  Mlmi«iooa  or  truM«ea  who  are  parties 
ki  a  raconl,  are  good  talimonj  ogaiDM  them  merelj  becaoae  ther  cannot  b« 
oompsUed  to  tMlif/,  it  ibllowa  that  the  ■dmit^ona  of  a  eutui  que  Inut  who 
ntn  be  compelled,  are  oot;  nor  are  those  of  a  peraon  under  whom  the  do- 
feodMDt  in  replevin  makea  cogniBuice,  beoause  such  peraons  mar  be  eiiun- 
hied  in  chief  Bart  t.  San,  3  Cwnpb.  93.  So  an  affldavlt  bj  tlie  plaintiff 
on  r«cord,  if  bona  fide,  is  evidence  Tor  the  defendant  in  an  action  by  nn 
MrigDM  oTa  boDd  Buing  in  Hie  name  of  the  obligee.  OraOi  r.  I/AM,  1  D. 
i  B.  610,  n.  In  the  note  to  Andmm  v.  Btteker,  1  Johns.  Cas.  411.  the  point 
of  the  decision  in  the  case  last  cited,  does  not  seem  to  be  accuretelj  stated 
bf  the  learned  reporter.  It  is  token  Trom  the  statenient  of  Erskine  arguenth 
and  adduced  aa  in  oppoM'tion  to  the  Jodgment  of  the  court  in  the  text;  as 
daeidiDg  that  a  release  than  ■  plaintiff  on  racord,  ahall  defeat  the  btnefldat 
Interaat  of  a  peraon  suing  m  the  name  of  the  plaintiff.  The  true  point  dster> 
mined  wa^  that  a  bona  fidt  releaae  fhtm  an  obligee  beneQciallf  interested, 
who  was  also  tlie  plainlilTon  record,  and  for  whose  use  and  benefit  tho  bond 
had  been  anigned  hi  trust,  shall  preTsIl  against  a  fratidulent  assignment  to  a 
Bominal  plnintifC  the  tiicta  of  the  trust  for  the  benefit  of  the  obligee,  the 
ftandnlent  assignment  bj  the  tnMe*,  and  the  bona  fide  release  to  the  de- 
faidant,  being  bund  tor  him  on  two  several  issues.  "These  oases."  says 
Bnller,  J.,  in  Legh  v.  Legh,  1  Boe.  i  PulL  147,  'depend  on  circum  stances. 
If  the  release  be  fraudulent  the  M>urt  will  attend  to  the  application." 

[I}8ee  ibrlbvp  r.  Whght,  24  Wend.  ti\;  Jacktim  t.  Leek,  13  Wend. 
I06-,  JaeJlmm  v.  J^psor,  7  Wend.  401 ;  JatimHi  v.  Andettan,  4  Wend.  474; 
Jaektaa  v.  Dtaiaon,  4  Wend.  GBS;  Jaekatm  v.  Cootv,  i  J.  0.  133;  Jackion  t. 
A>Mt»,3  J.  K.223;Jaci»(m  t.  £UMam,  S  J.  R.  4B9;  Bnndler  r.  Mai  Aatt, 
sate,  3M,  and  note  [1]  thento. 
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BORDES,  J\ia.  against  HalLET. 

KeiUier  an  ticquitUl,  nor  »  reUitaUon  of  goodB,  pntjudice  ui  abMidMiiiiaol 
once  duly  made.  lacMeofa  restitutioii  of  goods  to  the  owner  at  the  port 
into  which  a  veaael  is  canHed,  he  ie  not  bound  to  aend  tliem  on  to  their 
port  of  destinstioii.  Though  an  ndjuBtment  made  by  tlie  agent  of  the  out* 
door  undcrwritera  (Ur,  Ferrera)  doea  not  oonclude  the  inaoren  from  ahow- 
ing  errors  in  it,  IT  the;  do  not  dissent,  they  are  bound. 

Tbis  was  an  action  on  a  policy  of  insurance,  dated  the 
2l8t  May,  1800,  to  recover  the  amount  of  a  trunk  of  mer- 
ubandise  valued  at  800  dollars,  atid  the  expenses  incurred 
in  claiming  the  property  in  a  foreign  court  of  vice-ad- 
miralty. 
[*445]  *The  cause  was  tried  before  Mr.  Justice  Badoliff 
at  the  sittings  in  November,  1802. 

The  case,  as  it  appeared  in  evidence,  was  as  follows : 

The  plaintiff  shipped  the  articles  in  question,  on  board 
the  schooner  Trimmer,  bound  from  New  York  to  St,  Jago 
de  Cuba  On  the  18th  of  May,  1800,  he  embarked  with 
his  property  in  the  vessel;  which,  during  the  course  of  the 
voyage,  was  captured  and  carried  into  the  port  of  Kingston, 
in  the  island  of  Jamaica,  where  she  and  her  general  cargo 
were  condemned ;  but  the  trunk  of  the  plaintiff,  for  which 
he  had  interposed  a  claim,  was  acquitted.  Notwithstand- 
ing, however,  this  acquittal,  and  the  decree  for  restoration, 
the  agents  of  the  cupu>rs  refused  to  deliver  it  up,  unless 
the  plaintiff  would  give  8ecurity(o)  for  its  value ;  which,  aa 
a  stranger,  not  being  able  to  procni^  they  actually  opened 
and  took  out  the  contents  of  the  trunk,  and  the  same  wen^ 
for  want  of  the  security  demanded,  left  in  their  hands. 

On  the  return  of  the  plaintiff  to  New  York,  in  November, 
1600,  be  abandoned  to   the  defendant,  and  duly  notified 

{«)  It  aeems  Ooni  tUia,  that  the  captora  had  entered  an  appeal  frran  tlut 
|iert  of  ttie  aciiteni-e.  acquitting  the  trunk;  in  which  case  they  went  ml 
bound  to  delivLT  tlio  prap<Tty,  without  aecvri^  for  pftyiog  Uw  value,  in  east 
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him  of  all  the  antecedent  circmnstancea  He  ulao,  aftei 
proving  his  interest  bj  a  hill  of  lading,  signed  and  acknow- 
ledged by  the  captain,  submitted  an  account  of  his  expenses 
in  the  prosecution  of  his  claim  for  the  goods  insured ;  which 
in  an  average  account,  apportioning  the  whole,  wassettW 
on  the  back  of  the  policy,  at  9  dollars  and  48  cents  pet 
cent,  by  Mr.  Ferrers,  who  acts  for  the  defendant  and  other 
underwriters  in  adjusting  claims  against  them.  Mr,  Ferrers, 
however,  testified,  that  though  he  was  thus  employed,  and 
though  the  underwriters  did  usually  assent  to,  and  pay  ac- 
oording  to  hia  reports;  etill,  he  had  no  binding  authority 
on  them,  for  that  they  often  disputed  his  statemenu ;  not- 
withstanding they  had  not,  to  hia  knowledge,  on  the  pre- 
sent occasion,  either  assented  to  or  dissented  from  the  cal- 
coJatioD  he  had  made. 

To  ^is  testimony,  the  counsel  for  the  defendant  objected, 
and  iuKiHed  that  the  plaintiff  was  not  entitled  to  recover. 
A  verd!c\  was,  however,  taken  by  consent,  in  favor  of  the 
plaintiff,  A  r  978  dollars  and  74  cents,  subject  to  the  opi- 
nion of  tbo  oourt  on  the  following  points : 

•WheUitv  the  plaintiff  was  entitled  to  recover  [*4461 
for  a  total  \ot^,  and  the  expenses  ?  If  so,  the  verdict 
to  stand.  Bt>\  if,  in  the  opinion  of  the  court,  the  plaintiff 
waa  not  entitli'  i  to  recover  for  the  expenses,  but  for  a  total 
loaa  of  the  got  U,  then  the  verdict  to  be  reduced  to  902 
dollars  and  90ov<>ts;  and  if  the  plaintiff  was  not  entitled  to 
recover  for  a  toti\^  loss,  but  for  expenses  only,  then  the  ven 
diet  to  be  entered  .a-  75  dollars  and  84  cents ;  otherwise,  a 
verdict  to  be  entei  a  <  for  the  defendant. 

Hqffih\in,  for  the  .plaintiff.  From  the  facta  presented  to 
tite  courts  it  is  manit'eot  there  was  a  capture  of  the  vessel. 
This  operates  as  a  teohuoal  total  loss,  and,  therefore,  whe- 
ther an  acquittal  subseq  lently  took  place  or  not,  is  imma- 
terial ;  for  tho  capture  alone  is  sufficient  to  warrant  the 
abandonment.  After  this,  the  assured,  who,  from  the  mo- 
ment of  captuTu  becomes  the  agent  of  the  assurer,  returii% 
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and  making  a,  full  avowal  of  what  had  takea  place,  bajh, 
I  have  done  all  I  could ;  but  the  event  does  .not  alter  the 
law,  I  am  now,  for  the  first  time,  able  to  communicate  with 
you  and  abandon.  It  is  not  however,  &om  the  capture 
alone  that  the  plaintiff  is  entitled  to  abandon.  A  loss  of 
the  voyage  affords  an  equal  right.  Here  the  goods  were 
bound  to  St.  Jago  de  Cuba,  and  the  vessel  was  carried  into 
Jamaica,  where  she  was  condemned.  The  only  question 
that  can  arise  is,  whether  on  Mr.  Ferrers'  settlement  of  the 
average  account,  the  defendant  is  bound  to  pay  what  he 
has  endorsed  on  the  policy  to  be  duel  But  such  la  the 
ruin  brought  on  this  poor  plaintiff  whose  little  all  has  been 
locked  up  by  the  refusal  of  the  defendant  to  pay,  ever  since 
1800,  that  rather  than  not  have  a  decision  on  the  principal 
question  this  term,  be  is  ready  to  give  up  hia  expenses. 
As  to  those,  without  going  minutely  into  the  testimony, 
the  question  ought  to  resolve  itself  into  this;  what  is  the 
relative  situation  of  Mr.  Ferrers  with  the  defendant?  All 
claims,  when  made  on  the  out-door  underwriters,  of  whom 
the  defendant  is  one,  are  referred  to  Mr.  Ferrers.  He  gives 
his  opinion  whether  liable  to  a  total,  or  a  partial  loss.  We 
do  not  say  that  when  he  gives  his  sentiments  if  he  totally 
mistakes  the  law,  that  they  are,  on  the   facts  submitted, 

obliged  to  pay  a  total,  when  only  a  partial  loss  is 
[*447]     *due.   But  when  an  average  loss  is  acknowledged, 

and  the  settling  it  referred  to  him,  and  he  adjusts 
the  sum,  then,  as  the  agent  of  the  underwriters^  they  are 
bound  by  bis  report.  This  is  not  by  affording  an  authority 
to  settle  a  point  of  law,  but  as  yielding  a  power  over  ilenu 
of  an  account,  the  principles  of  which  they  acknowledge. 
Nay,  even  allowing  the  underwriters  not  concluded  as  to 
the  principles,  still,  if  in  law  at  all  liable,  the  quantum,  ex- 
cept in  cases  of  erroneous  calculation,  can  never  be  ques- 
tioned. It  is  like  the  case  of  a  person  deputed  to  audit  the 
amount  of  claims;  when  the  balance  is  struck,  it  is,  errom 
excepted,  final.  The  doctrine  thready  relied  on  as  to  the 
rieht  of  abimdonment  is  not  impaired  by  subsequent  resti 
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tntion.     For  this  the  court  will  find  antliority  in  2  Manh 
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Pendleton,  contra.  A  pnncipal  question  Iq  this  cause  ia 
as  to  the  expenses  in  the  vice-admiralty.  The  claim  for 
these  rests  only  on  the  report  of  Mr.  Ferrers ;  for  this  is  the 
only  evidence  in  the  case  that  any  were  incurred.  Such 
testimony,  however,  cannot  bind  the  underwriters;  for  Mr. 
Ferrers  himself  slates  his  employment  to  l>e  merely  that  of 
reporting;  after  doing  which,  hia  statement  is  frequently 
disreganled,  and  hia  adjustment  disputed.  This  would 
never  be,  had  Mr.  Ferrers  an  obligatory  authority.  The 
fact  is,  he  is  a  mere  examiner  of  accounts,  and  cannot  bind 
his  principals  beyond  the  scope  of  his  authority.  He  testi- 
fies that  bis  principals  have  a  right  to  dissent  from  his 
statements  of  which  the  present  action  is  in  itself  the 
Btrongept  proof.  But  a  question  ia  certainly  made,  whether 
the  abandonment  was  in  due  season.  The  vessel  sailed 
in  May,  was  captured  on  her  voyage,  and  the  aban- 
donment not  made  till  November  following.  This,  consi- 
dering the  distance  of  Jamaica,  was  a  gross  delay.  Wu 
find,  however,  from  the  testimony  of  the  captain  of  the 
vesse!,  that  this  property  was  ai'quitted.  The  plaintiff, 
therefore,  might  have  hiid  it  again  had  he  so  pleas&l.  It 
is  a  position  not  to  be  controverted,  that  every  court  is  in- 
ve.'ited  with  power  to  enforce  its  own  authority ;  therefore, 
if  after  restitution  awarded,  it  was  not  obuiined,  it  must 
liave  arisen  from  the  iiCf^lect  of  the  phiintifT,  or 
some  *otlier  worse  cause ;  fur,  he  might  have  ap-  [*448] 
{died  to  the  court,  and  have  obtained  an  order  for 
it.  In  ca.se  of  refusal,  the  process  wa-s  %asy,  aCtacbmeut 
for  a  contempt.  See  ante,  note,  445.  It  is  said,  however, 
that  88  the  voyage  wus  lost,  that  circumstance  would  justify 
an  abandonmenL  This  will  present  a  question  to  the  court 
that  has  not,  we  believe,  ever  been  decided.  Whether  an 
owner  of  goods,  where  the  vessel  in  which  he  ships  is  inca- 
pable of  proceeding  on  her  voyage,  by  reason  of  any  acui- 
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dent,  is  not  oblige(l(a)  to  proceed  with  his  goods  in  some 
other  vessel?  Nothing  of  this  sort  appears  to  have  been 
determiDed.  Supposing  him  however,  bound,  ought  not 
the  assured,  to  entitle  himself  to  a  recovery,  to  show  that 
no  vessel  could  be  obtained  to  forward  the  property;  oi 
ought  the  insurer  to  show,  by  way  of  defence,  that  there 
was?  The  principle  is,  that  the  captain  ought  to  get  a 
vessel,  if  such  a  oae  be  to  he  found ;  and  it  is  only  in  casen 
of  necessity  that  he  is  authorized  to  abandon  the  voyage; 
if  in  his  power  to  proceed,  he  ought  to  do  so ;  had  it  beeo 
otherwise,  it  ought  to  have  appeared  in  the  case.  2  Marsh. 
378.  So  in  Mantling  v.  Neumham,  Park,  168,  Lord  Mans- 
tield  lays  the  stress  of  the  case  on  the  captain's  not  being 
able  to  get  another  vessel  to  go  on.  It  is  settled,  that  whea 
the  bottom  is  necessarily  changed  by  shifting  the  goods 
from  one  vessel  to  another,  the  underwriter  continues  lia- 
ble.  Sending  on  the  goods,  therefore,  in  another  ship, 
would  not  have  exonerated  the  defendant ;  and  as  it  was 
the  plaintifiTs  duty,  he  ought  to  make  out  his  case  by  show- 
ing another  vessel  could  not  be  obtained.  This,  certainly, 
is  more  proper  than  for  the  defendant  to  be  put  to  prove  a 
vessel  might  have  been  procured ;  because  the  assured  is  to 
be  presumed  to  have  a  correspondent  where  his  property 
may  be  carried,  but  the  underwriter  is  not.  Besides,  the 
plaintiff  was  on  the  spot,  and  as  he  might  have  procured 
restitution  from  tae  court  of  admiralty,  he  may,  admitting 
all  the  evidence  in  the  case  to  be  true,  be  now  in  another 
country  with  alt  the  property  in  his  possession. 

Hoffman,  in  reply.  That  it  is  the  duty  of  an  assured  on 
goods,  in  case  of  capture  and  restitution  to  send  on  the 

articles  to  the  port  of  their  destination  before  he 
[*449]    can  be  entitled  *to  recover,  is  a  position,  till  now, 

unheard  of  in  insurance  law.  He  may,  perhaps,  dc 
it  under  the  general  clause,  empowering  him,  or  his  agents, 

(»)  A  ii)iip-own«r  contraott  to  curj ;  •  ihipper  doet  not ;  tbenlbnt  <m  «hr 
doM  not  engage,  ca  ■  never  be  otiUged  to  perform. 
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to  act  tor  the  inaurers ;  and,  if  bona  Jide  done,  they  may, 
perhaps,  be  liable.  But  no  authority,  we  presume,  can  he 
have  to  change  a  nentral  into  a  belligerent  risk,  as  it  is 
probable  most  be  done,  in  sending  from  the  port  of  a  nation 
at  war.  But,  allowing  it  to  be  as  contended,  it  ought  to 
come  from  the  defendant,  because  it  is  urged  as  an  excuse 
for  not  paying  a  total  but  a  partial  loss.  The  plain  case  is, 
there  was  a  capture,  and  the  voyage  totally  defeated.  Eitbet 
event  will  justify  an  abandonment.  The  restitution  is  for 
the  benefit  of  the  assurer,  who  may  prosecute  his  claims 
upon  it,  by  forcing  the  captors  to  go  on  with  their  appeal  ■ 
but,  on  no  principle  can  it  be  contended,  that  the  a.'vured 
mast  follow  it  up,  to  entitle  him  tr>  recover.  Thin  would 
destroy  the  very  intent  of  insurance,  which  is  in  case  of 
loss,  to  put  the  underwriter  in  the  place  of  the  underwrit- 
ten. 

LbWIS,  Ch.  J.  delivered  the  opinion  of  the  court.  Th« 
objections  to  the  plaintiff's  recovery,  on  this  statement  of 
fiicts,  are, 

1st.  That  he  bad  no  right  to  aband<^n  after  the  acrjuittat 
of  the  property  insured.  See  Jfwtr  v.  I'tC'eS  T-ru  Oo.,  ante, 
&8,  note  {a.) 

2d.  That  the  abandonment  was  out  of  time. 

8d.  That  he  was  bound  to  have  procured  another  vessel. 

4th.  That  the  defendant  was  not  bound  by  the  adjust- 
ment 

It  is  stated  in  the  case,  that  the  vessel  sailed  about  the 
17th  of  May,  1800 ;  but  when  she  was  captured,  or  when 
condemned,  does  not  appear.  It  appears,  however,  that 
though  the  trunk  of  goods,  on  which  the  insurance  waa 
made,  was,  by  the  sentence  of  the  court  of  vioe-ndmiralty 
decreed  to  be  restoiied,  the  plaintiff  could  not  regain  th« 
possession  of  it,  anil  that  he  abandoned  it  to  the  underwri- 
ters, on  the  22d  of  October  following. 

Within  vhaA  precise  period  an  abandonment  ought  to  bo 
made  has  never  been  determined.     The  time  permitted  t» 
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^lut  an  cooape,  giTon  after  an  «Mape  tuffeivd,  ii 
'  defiinlt  !■  not  in  itaelf  ft«iidul«nt,  and  unloat  fraud 
condition  to  boar  barmleai  ftom  whaL  the  plalntiO 
My  "after  due  proceeding!  had  againit  him,  a^ 


ri£F  of  Albany,  on  a  bond  of  indemnitj 
r98.     The  declaration  was  in  the  cod»- 

1  hisplGO)  set  forth  the  conditioa  of  the 
,t  on  the  10th  March,  preceding,  two 
ittBfaaaidufii  bad  been  ieaued  out  of  the 
net  Geoi^  BriggH :  one,  at  the  suit  of 
Qopkins,  for  305  dollan:  the  other  at 
y,  for  126  dollars,  returnable  on  the  third 
in  the  same  year  \  that  George  Drigp 
loth  these  suits,  by  S.  Hamilton  one  of 
lies  ;<  that  the  condition  of  the 
M  if  the  defendant  should  pay  [*4613 
inonej,  ^charges  and  damages 
IsinttfT  should  be  obliged  to  pay,  af)«r 
law  had  against  hina,  And  adjudged  and 
>r  the  aforesaid  taking  of  the  said  Q^orge 
1  writs,  then  the  obligation  to  be  void; 
e^'defenQaat  then  pleaded  the  statute  foV 
>us  and  oppressive  arrests,  and,  that  tbe 
writing  8foresaid:  for  ease  and  favor  to 
1  .by  color  of  the  plMntifT's  office. 
plaiutiff  had  not  been  damnified.  To 
nditnt  replied,       i 

time  when  the  bond  was  given,  George 
rissner  of  the  plaintiff,  nor  of  Hamilton,' 
id.,>but  was  then  atlarge,  and  discharged 
»ent '  thereon ;  sad  that  the  bond  was' 
%8.{dHititifr  for  taking  Qeorge  Driggs,' 
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ftod  discharging  him  from  the  &rKAt  and  impriHonineiit 
aforesaid,  traversing  the  ease  and  fovor. 

2d.  That  in  April  terra,  1799,  Wendover,  survivor  of 
Hopkios  and  B,  Dadley,  impleaded  4ha  plftintilf  .for  taking 
aad  arresting  the  said  George  Drifi^  and  permitting  him 
to  go  at  large ;  that  in  July  term  following,  judgment  vraa 
obtained  against  the  plaintiff,  for  the  debts  and  costs  in  the 
above  suits,  averring,  that  he  is  bound  and  charged  to  the 
satisfaction  of  the  judgments,  and  that  he  was  damnified  hy 
the  suits  and  judgments  thereon. 

Rejoinder;  that  the  plaintiff,  fraudulently  and  deceitfully, 
and  with  intentto  deceive  and  defraud  the  defendant,  per- 
miued  the  said  jadgmeota  to  pass  ngaiDSt  him  by  default, 
and  that  be  fraudulently  and  deoeitfally  neglected  to  make 
any  defence  to  the  said  actions. 

Surrejoinder;  that.the  plaintiff  did  nyt  fraudulently  and 
deceitfully  neglect  to  defend,  nor  did  ao  suffer  the  judgments 
to  pass  against  him  by  default  and  issue  thereon. 

The  cause  came  on  for  trial  betnre  Ur.  Justioe  Thompsoo, 
at  the  Albany  cirouit  in  September  last^  when  the  counsel 
agreed  that  the  only  two  pmnis  in  question  were, 
[*462]  *lst^  Whether  die  bond' in  question  waa  given 
for  ease  and  favor  and  deliverance -of  the  said 
6eorge  Driggs,  contrary  to  the -form  of  tJie' statute,'. and, 
therefore,  void  ? 

2d.  Whether  the  judgments  gfereeaid  were  entered 
Uirough  fraud  and  deceit  of  the  jilaintiff,  or  wers'  negligently 
and  frandulently  suffered  or  not? 

The  pliiintiff  proved  that- judgments  in  the  two  suits  of 
Wendover  and  Hopkins,  and  of  Dudley,  were  duly  obtained, 
and  ezeeutions  rtffulaiiy  sued  out  against  George  OHggs. 
That  Diiggs  was  taken  upon  them  lanM  tfoM  m  J/tnvA,  1798, 
by  one  of  the  deputies  of  the  sheriff,  named  'Hamilton,  and 
that,'  at  the  time  of  the  arrest,  many  threatening  obaerva- 
tioDS  were  made,  by  the  defendant  and  Diigga,' in  case  the 
■heriffsbould detain  his  prisoner  in  cnsto^,  as'tbey^nvisted 
he  was  not  liable  to  be  held,  having  latriy  obtained  hi* 
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diflcharge  under  the  iuacdvent  aot ;  that  at  the  same  time^ 
ibeie  'Wae  some  eonvematioQ  about  giving  a  bond  to  ttj  tli« 
valiaitj  of.  the  afreet,  and  secure  the  sheriff  in  case  Dnggn 
■huuld  ultimately  be  liable  to  the  above  execations :  that 
directioD9  ;weFe  given  h>  one  Frazer,  the  atlornej  in  the 
■Bits  against  Drigga,  to  prepare  such  a  bond ;  but  before  it 
wua  finished,  the  defendant  told  Frazer  he  need  not  go  on, 
ht  that  he,  (the  defendant)  would  have  nothing  to  do  witb 
it ;  that  since  the  arrest,  Hamilton  had  declared  he  had 
permitted  Drig^  to  go  at  large ;  that  Driggs  went  a  jouT' 
ney  to  the  westward,  and  the  defendant  said  he  would  see 
him  forthcoming  in  ten  days ;  that  Frazer  did  not  consent 
to  Driggs  going  at  large,  but  on  being  asked,  whether  he 
oould  be  regularly  set  free,  <hi  some  person's  undertaking 
for  his  return  into  ouatody,  Frazer  answered,  so  it  had  been 
practised  by  others;  that  I>riggs  had  been  seen,  after  com* 
ing  back  fpom  the  westward ;_  and  that  Hamilton  had  been 
heard  to  say,  Dnggs  had  returned  according  to  his  egree- 
meDt;>  that  on  tiie  23d  April,  1788,  the  bond,  on  which  the, 
present  actioQ  was  intJtitiMed,  was  drawn  by  Frazer,  at  the 
request  of  Haojlton  and  the  defenduit,,wben  Driggs  waa 
not  present,  and  that  it  wae  executed  by  the  defendant  at 
a  bou3e  to  which  he  and  Hamilton  went  for  that  purpose; 
that  Uie  arrest  took  place  on  the  10th  or  12tii  of 
March  precediag^  ^between  whiob  time,  and  the  [*468] 
2Sd  of  April  following,  when  Uie  bond  was  execu* 
ted,  Driggs  had  been  frequently  seen  in  the  streets  of 
Loonenburgh,  where  he  and  Hamilton  resided  ;  that  pre- 
viouB  to  the  executiim  of  the  bond,  Joseph  Hopkins  con- 
•ented  to  its  being  given,,  and  told  Hamilton  he  would  be 
safe  if  he  took  it;'  that,  at  the  time  of  its  execution,  the 
defendant  said  ho  was  not  afraid  of  the  bond,  as  he  was 
positive  bis- son's  discharge  was  good ;  but,  that  he  did  not 
wish  the  sheriff  loibe  hurt.  ■  The  plaintiff  here  clc«>d  his 
ease. 

The  defendant  gave  in  evidence,  by  a  witness  present 
when  the  arrest  was  made^  that  <  Hamilton  agreed  with 
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George  Driggs,  that  he  might  go  a  journey  totbewestwAnl' 
ao'd  that  the  defendaot  beoame  his  suretj  that  he  aboalft 
return  in  tenor  twelve  days ;.  that  he  dU  retarn  vithin 
that  time,  and  waa  delivered  up  by  the  defeDdaut  to  Ham- 
iltOD  ;  that  the  attomey  in  the  causes  against  Driggs  said' 
die  sheriR'  would  be  safe  in  letting  him  gn,  if  the  defend^' 
ant  was  surety  for  bis  return  ;  that  from  Hamilton,  it  was 
understood,  that  Driggs  was  not  bis  prisoner  at  the  time 
the  bond  was  given.  Frazer's  assent  to  Drigg's  being  set 
at  large  was  denied  by  Hamilton,  who  said,  he  himaolf  i 
permitted  Drigg's  to  go  the  journey  to  the  westward,  on< 
oondition  of  the  defendant's  undertaking  for  the  return  of' 
Driggs,  the  prisoner ;  that  he  did  come  back,  as  was  pro- 
mised; but  that  Hamilton  recollected  no  surrender  of  htm 
into  custody ;  that  the  defendant  said  he  was  willing  to 
give  a  bond  to  indemnify  the  sheriff  and,  on,  Hopkins' 
consenting  to  the  bond  in  question,  it  was  executed;  but 
that,  the  time  of  its  execution,  I^ggs  was  absolutely  at' 
large,  and  had  been  so  ever  since  his  return ;  nor  had  the 
AeriS* exercised  any  authority  over  him,  as  the  deputy  did' 
not  consider  him  in  custody,  in  consequenos  of  Hopkins' 
mnsent  to  the  bond ;  that  of  such  consent,  the  plaintifl^ 
shortly  after  the  suits  against  him  were  oommenced,  was 
informed,  and  that  he  had  satisfied  the  judgments  obtained 
therein  against  him,  within  about  live  pounds.  On  this' 
testimony  the  jary  found  a  verdict  for  the  defcndaoL 
:  The  present  application  was  for  a  new  trial.  ,     - 

[*4o4]         *Jftfca^  and  JBmott,  for  the  plaiiiviffi    1'he  r»o  • 
'  tion  now  made  is  for  a  new  trial,  Uievcidict  being: 

oobtrary  to  law  and  evidence;  and,  it  may  be  added,  thou^: 
iti  does  not  appfor  in  the  case,  contrary  to  the  opinion  oCi 
the  court  also.  It  is  an  action  of  debt  on  sbond  of  indena-i 
nity,  to  which  the  defendant  has  pleaded  that  the  hooA- 
was  given  by  him  to  the  sherifTfor  ease  and  favor.  TIm< 
first  question  is,  whether  the  bond  wan  so  given,  and  there- 
for^ void  ?    The  seoond,  whether  the  judgments  obtaioad. 
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gainst  the  pluintiET  were  deceitfully  or  negligently  saffered? 
The  first  point  includes  matter  of  law  and  matter  of  fact. 
Whether  a  bond  to  indemnify  a  sheriff  from  an  escape 
given  subsequent  to  an  escape,  and  when  not  in  custody, 
be  a  bond  for  ease  and  favor,  and,  therefore,  void  by  the 
•tatute,  is  the  question  of  law?  Whether  the  party  was 
then  ID  custody  or  not,  is  that  of  fuct.  By  recurring  to  the 
testimony  in  the  case,  it  will  appear  that  Driggs,  tor  whose 
ease  the  bond  is  alleged  to  have  been  entered  into,  was  out 
of  custody  long  before  it  was  executed,  and  the  very  right 
of  taking  him  was  questionable,  as  he  had  been  discharged 
under  the  insolvent  act  Agunst  what  is  advanced,  the 
aj^reement  to  let  him  go,  on  a  promise  to  return,  cannot  be 
urged  ',  for,  though  he  did  return,  he  never  was  in  custody, 
and  the  liberation  itself  under  the  agreement,  wus  an  escape, 
after  which  the  bond  was  given.  Is,  then,  thia  bond  such  a 
bond  OS  is  mode  void  by  the  statute  ?  It  expressly  refers 
to  bonds  given  for  deliverance,  and  refers  to  one  in 
•custody  only.  8  Vin.  Abr.  453,  pi.  8,  notis.(a)  [*456] 
Ibid.  464,  pi.  13.(6)  19  Vin.  Abr.  445.  A  bond 
given  to  indemnify  against  past  escapes,  is  good.  Fnx  v. 
Tiily.  6  Mod.  225,  which  cites  2  Sulk.  438,(c)  Ibid.  669. 
So  5  Com.  Dig.  tit.  Pleader,  (2  W.  25,)  p.  648.  Hacket  v. 
TOly,  11  Mod.  93.(d)  5  Vin.  Abr.  86,  pi.  20.  If,  then,  thu 
law  be  so,  the  first  defence  is  entirely  false ;  for,  it  is  not  ;i 
bond  under  the  statute,  and  therefore,  is  not  void.  Hnd 
any  thing  been  said  about  its  being  given,  at  the  time  of 
liberating  George  Driggs,  it  might,  perhaps,  have  been  in- 
validated; but  it  was  not  only  not  then  in  existence,  but 
not  even  contemplated.     As  to  any  fraud  in  the  plaintitl^ 

(a)  SUpneg  t.  Lofd,  Cro.  BIie.  (HI.  Thti  defendant  tma  UlegoIIj  Brrsned, 
tnd  the  bond  held  void  as  obtnined  by  duren. 

<A)  On  ifi.fi^  ttiB  sheriff  took  n  band  ui  pay  tbe  monoy  iDto  court  U  tli* 
TMom  oftlie  writ,  and  held  good,     10  Rep.  98,  b.,  Beufagii  Oatt. 

(s)  A  bond  to  be  a  true  prisoaer,  good. 

(d)  'niat  WM  a  boiid  ftom  an  offlcer  to  lliu  elierilT,  to  indemniiy  agaiMl 
Moapea.    See  Uol^  Vtl. 
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from  BuSermg  the  judgments  to  be  had  against  liim,  i. 
surely  will  not  be  contended  Uiai  ia  proved,  because  they 
went  by  defaults  There  might  have  been  no  defence,  and 
then  a  judgment  by  default  was  the  only  honest  one  that 
could  be  had ;  for  any  other  would  have  been  dishonest, 
Hs  it  could  have  no  effect  but  to  increase  costs.  There  was 
a  clear  escape,  and  a  recovery  was  inevitable ;  for,  no  uoa- 
Bent  U>  the  discbarge  of  George  Driggs  was  either  gireo  by 
Hopkins  or  tLeottoroey  in  the  suit.  None  of  the  words  made 
use  of  imply  it ;  they  only  me^n  that  as  the  plmntiff  would 
be  liable  to  Wendover  and  Hopkins,  be  might  make  bim 
■elf  secure  by  a  bond ;  and  to  prove  that  Lhia  was  the  true 
idea  the  parties  entertained,  Hopkius,  as  survivor  of  Wen- 
dover,  iuslandy  commenced  a  suit  against  the  plaintifF 
Had  there  been  a  wish  to  exonerate  the  sheriff  and  permit 
the  liberation  of  Qeorge  Diiggs,  Hopkins  would  have  takea 
the  bond  to  himself  At  all  events,  Dudley  did  not  assent, 
and  whatever  may  be  urged  respecting  Hopkins' judgment 
it  cannot  apply  to  that  by  DudWy ;  and  to  neither  one  nor 
the  other  of  the  suits,  could  the  sheriff  justify  under  the  in< 
solvency  of  George  Driggs.  In  the  case  of  Laitaing  v.  Fleet^ 
October,  1800,  in  this  court,  it  was  ruled,  that  a  return 
into  custody  does  not  purge  an  escape ;  but,  that  the  party 
may  go  at  large  again  when  he  pleases.  They,  therefore^ 
relied  un  that  uuthurity,  in  addition  to  those  cited,  to  show 
thai  the  bond  could,  not  be  fur  favor.  Also  6  Mod..  127. 
2  Leon.  89.(a)    1  Salk.  271.     10  Vin.  Abr.  Ill,  II.  1. 

Spencer  contra.    It' it  be  made  appear  that  the 
[*456]     plaintiff  '"cannot,  under  the  present  state  of  plead- 
ings, recover,  though  a  new  trial  should  be  granted 
the  court  will  certainly   let  the  verdict  stand.     Where  a 
jury  have  found  against  law,  if  sending  back  the  oause  b« 

(a)  II  <s  a  citaliou  iTom  the  year  books,  but,  in  n>7  IiS9iuird,.bvin  IbMof 
Henry  the  nintli.  I  have  warclied  in  Henry  VI.  imil.iD  Brook^but  do  not 
tod  the  oate,  wlilab  is,  Unit  H  releaae  bj  tiie  pliu[ililT  (D  bi«  atebtar  wIm.wm 
in  execution,  ie  no  plea  in  an  Million  for  an  eeuupe  behn  the  releMc. 
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fori  trifliDg  purpose,  and  the  damages  small,  the  court  will 
Dot  ioterfure;  a  fortiori  they  will  not,  if.thej  sae  no  possible 
nse  can  accrue.  At  the  trial  it  was  not  mude  a  point, 
whether,  from  the  coaditioa  aa  set  forth,  the  plaintiff  could, 
ander  any  circumstauces,  recover  _/(>r  an  escape.  The  words 
ire,  that  if.tbe  plaiutifi*  should  pay,  loi.  "byrecaon  of  the  (a- 
ki»g  ofihi  aforesaid  G«orge  Driggs."  To  the  action  on  the 
penalty  of  the  bou,d  there  are  two  [deas ;  one  to  the  ease 
and  ikvor  ;  the  other,  that  the  plaintifF  had  not  been  dam- 
nified. The  replication  means  to  raise  this  fitot,  whether 
the  bond  was  given  afWr  Driggs  had  escaped,  and  to  in- 
demnify for  that,  or  to  obtain  his  deliverance  at  the  mo- 
ment when  execated.  The  action  is  intended  to  recover 
what  has  been  paid  for  an  escape  suffered,  and  not  in  con- 
Kquencc  of  having  arrested.  Tbe  defendant  has  engaged 
for  nothing  but  for  the  taking ;  he  does  not  say  for  the 
suffering  to  escape.  This  is  a  clear  departure  in  pleading, 
The  count,  as  appears  by  the  condition,  is  for  a  taking, 
and  the  replication  shows  damage  by  an  escape.  The 
'Question,  therefore,  which  now  arises  is,  whether  it  be  ooc- 
petent  for  the  plaintiff  to  aver  a  conditioD  which  does  not 
appear  on  the  bond.  lie  cannot  aver  any  thing  whit-b  is 
not  apparent.  The  bond  is  to  indemnify  only  against  aHn^ 
on  the  writ&  If  Qiven  cannot  bring  himself  within  the 
condition,  he  has  no  right  to  bring  the  action.  Nothing  cr.-i 
be  averred  which  varies  the  condition.  19  Vin,  448,  U.  pL 
2.  No  averment  against  the  condition  of  a  bond.  The 
contrary  would  overturn  all  legal  principles  of  agreements, 
and  on  which  the  plaintiff  resorts  to  recover  damages  If 
there  be  a  recovery,  it  must  be  by  parol  testimony  direoUy 
opposite  to  the  condition  of  the  bond.  With  respects  to 
the  validity  of  the  instrument,  it  is  to  be  observed,  that  it 
is  to  indemnify  fi)r  taM.ng  Driggs.  When  the  wri.8  were 
pat  into  the  sheriff's  hands,  he  was  to  execute  them :  no 
lecurity  from  a  third  person,  to  protect  him  from  the 
consequences  of  doing  his  duty,  can  be  good.  But,  ad- 
mitting that  it  is  valid,  if  the  plaintiff  cannot  depart  fiotn 
Vou  I  27 
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[*457]  *t,be  conditioo,  and  in  order  to  maintain  his  action 
he  must  do  so,  let  the  verdict  be  as  it  will,  the  court 
will  not  grant  a  Dew  trial.  For,  suppose  it  was  done,  and 
a  verdict  for  the  plaintiff,  a  motion  would  be  made  in  arrest 
of  judgment  for  the  variance;  and  aa  it  appears  on  the  face 
of  the  record  that  the  condition  isforthestierilTs  not  doing 
his  duty,  it  is  illegal,  and  the  suit  not  to  be  maintained. 
Either  of  these  reasons  would  be  fatal,  and  both  are  cer- 
tainlj  enough  to  warrant  the  refusal  of  a  new  trial.  The 
second  objection,  stated  in  the  rejoinder,  still  remains  un- 
answered. The  defendant  was  to  be  answerable  only  aflet 
due  proceedings  had  against  the  plaintiff  6y  reason  of  |A> 
aforesaid  taking.  These  words  preclude  every  idea  of  a  <1^ 
fault  The  condition  contemplates  a  payment  after  a  tria". 
had  between  the  parties.  Against  all  that  is  advanced  ot, 
behulf  of  the  defendant,  it  is  urged,  that  if  a  party  taken  on 
execution  escape,  aad  afterwards  a  voluntary  bond  be  given 
to  indemnify,  it  would  not  be  within  the  purview  of  the 
act.  But  this  is  not  such  a  case.  There  were  conversations 
i.b  the  time  of  taking,  respecting  an  indemnification,  and 
an  agreement  that  George  Driggs  should  be  forthcoming. 
The  whole  testimony  evinces  this.  Yet,  were  it  otherwise, 
the  law  will  not  bear  out  the  position  of  the  other  side.  4 
Bac.  Abr.  464,(a)  is  expresa,  that  if  a  party  be  taken,  ee- 
Cbpe,  return,  and  give  bond  to  indemnify,  it  is  void  by  the 
statute  and  commou  law.(i)  On  the  point  of  fraud,  the 
jury  were  the  proper  judges;  it  was  submitted  to  them  by 
the  judge  who  tried  the  cause,  and  they  have  determioed. 
The  cases  cited  apply  to  transactions  between  the  parties, 
and  not  to  ihosc  between  the  sheriff  and  a  stranger.  It  is 
relied  on,  that  under  no  circumstances  does  this  bond  afl^rd 
a  ground  fiir  action,  being  void  and  nullity  in  itself;  that  the 
ooadition  is  to  indemnify  against  the  ta^n^,  and  that  evi< 
denceof  damage  from  an  escape  cannot,  therefore  be  adduced. 

(a)  Tba  cms  alluded  to  i«  miip*  A  SbW*  Oate,  1  Leoo.  IIS,  but  Um 
labtor  there  was  tak  ?n  on  a  eo.  m. 

0)  The  authorily  doM  not  go  qaite  aa  br. 
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EmoU^  in  reply.  We  are  here  to  argue  on  a  question 
for  a  new  trial.  It  is  somewhat  of  a  novelty,  that  we  should 
be  called  on  to  speak  against  an  arrest  of  judgment ;  all  we 
have  to  show  is,  that  on  the  pleadings  the  verdict  is  against 
evidence,  and  that  we  were«ititlML  to  recover.  If 
the  court  will  *Iook  at  the  bond  and  testimony,  [*4d8] 
they  will  see  it  was  a  bond  to  indemnify  against 
an  escape,  and  not  against  a  mere  taking.  The  intent  of 
parties  is  always  to  regulate  in  matters  of  contract.  The 
intent  appears  from  the  plea ;  for  the  defence  is^  that  the 
bond  was  for  ease  and  favor,  which  it  could  not  be,  if  it 
was  to  keep  harmless  for  taking  alone.  The  testimony  on 
both  sides  went  to  the  point  of  ease  and  favor,  and  tended 
to  show  it  was  to  indemnify,  after  a  going  at  large,  from 
actions  of  escape,  which  might  be  brought  for  that  which 
had  taken  place.  If  there  had  been  no  taking,  there  could 
have  been  no  escape ;  and,  therefore,  the  bond,  transactions, 
pleadings  and  testimony,  all  show  that  it  was  to  indemnify 
for  an  escape  which  had  long  before  been  permitted.  This 
objection,  on  the  word  taking^  was  overruled  at  the  trial, 
as  the  judge  must  recollect^  though  it  does  not  now  appear. 

Thompson,  J.     My  recollection  is  confined  to  the  case. 

EmotL  The  dates  stated,  and  before  the  court,  will  show 
that  the  bond  could  not  be  for  ease  and  favor.  The  arrest 
was  on  the  10th  or  12th  of  March.  George  Driggs  wae 
then  liberated  by  the  sheriff,  and  the  bond  not  dated  till 
the  22d  of  April  following.  Lcmsifng  v.  Fleet,{a)  is  in  point 
to  show  that  had  George  Driggs  returned  to  the  sherift 
himself,  he  could  not  have  been  held,  or  considered  as  a 
prisoner.  Where,  then,  could  be  the  ease  and  favor  in 
discharging  a  man  that  was  actually  at  liberty  ?  For  the 
reason  already  given,  a  defence  by  the  plaintiff  to  the  actions 
against  him,  might  have  been  highly  improper ;  to  show 
the  judgments,  therefore,  fraudulent,  it  ought  to  be  made 

|0)  Sinoe  reported,  2  Johnii  Oul  3 
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tppear  that  there  was  a  good  and  legal  defence,  wbioh  tb« 
pluiiitifi*  neglected  to  make.  Tbis  was  sfibrded  neither  b; 
the  discharge  undir  tiie  iDBolvent  aot.  nor.by  the  word*  <^ 
Hopkins.  It  is  worthy  of  observation,  that  it  does  not 
appear  Qeorge  Drlggs  ever  was  discharged  under  the  in- 
solvent law,  as  bas  been  asBerWd.  Nothing  of  the  kind 
was  proved  at  the  trial,  and  nothing  appears  in  the  case: 
but  had  it  been  otherwise,  the  plaintifP  could  not  have 
justified  under  it,  for  he  could  not  take  upon  himself  to 
determine  on  its  legality,  ae  it  might  possibly  hare  been 

invalid  from  fraud.  The  only  seotioDS  in  the  act 
[*459]     for  the  relief  r^  *iDflolvent  debtors,  applicable  Ic 

the  present  discussion,  are  the  7th,  11th,  and  IBtfa ; 
the  first,  after  authorizing  a  discharge  from  debts  and  im* 
prisonment,  goes  on  thus :  "  Which  discharge,  or  the  record 
thereof,  shall  be  sufBcient  authority  to  the  sheriff  for  setting 
such  prisoner  at  large,  and  the  discharge  shall  also  be  cod- 
elusive  evidence  in  all  courts,  of  the  facte  thereittcoDtabed." 
'I'he  second  authorizes  the  pleading  of  the  general  iasae. 
The  third  declares,  that  if  the  insolvent  be  guilty  of  peijury, 
or  fraud,  the  discharge  shall  be  void.  Two  oases,  therefor^ 
and  only  two,  are  specifically  provided  for ;  that  of  an 
insolvent's  being  imprisoned  at  the  time  when  the  discharge 
is  obtained,  and  that  of  his  being  subsequently  arrested. 
In  the  first,  he  will  be  liberated  on  producing  the  discharge; 
in  the  second,  he  may  plead  the  general  issue,  and  give  the 
discharge  in  evidenc*.  It  is  a  mere  statutory  release,  tc 
be  taken  advantage  of  like  any  other,  and  avoidable  by 
proof  of  fraud.  If  therefore,  the  defendant  meant  to  insist 
that  it  ought  to  have  been  used  by  the  plaintiff,  he  should 
have  shown  it  below,  that  the  plaintiff  might  have  rebutted 
it  by  proving  fraud.  But  it  never  could  have  been  avuled 
of  by  the  plainiitf,  as  the  judgments  on  which  the  suits 
against  him  were  founded  are  in  existence.  When  the 
writs,  of  execution  against  George  Sri^s  came  into  the 
plainiitf 's  hands,  it  was  his  duty  to  execute  them  :  to  obey 
their  precepts,  not  to  judge  of  their  efifect;-  hisdu^  bcniut 
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purely  ministeriftl. '  On  this  head  the  law  is  bo  strict,  thul 
it  trill  not  permit  a  sheriff  to  set  up  a  paymeot,  without 
ntisfaction  is  entered  of  a  record.  6  Mod.  27.  Nor  n 
release.  2  Leon.  89.  It  is  submitted,  therefore,  that  as  the 
defence  would  have  been  useless,  it  could  not  have  been 
intended ;  that  the  bond  being  given  when  George  Drif^ 
could  not  be  eased  nor  favored,  could  not  be  for  ease  and 
favor,  and  that,  as  no  kind  of  fraud  is  imputable  in  the 
recovery  on  the  judgments,  the  verdict  is  against  law  and 
evidence,  and  must,  therefore,  be  set  aside. 

Keht,  J.  delivered  the  opinion  of  the  court.  There  nan 
be  no  doiibt  that  the  verdict  is  against  evidence.  The  one 
isBue  is  a[)on  th«  allegation  that  no  bond  was  given,  and 
that  it  was  for  his  deliverance  from  such  custody. 
Bat  the  evidence  on  "both  sides  conuiira,  that  when  [*460] 
the  bond  was  given,  George  Driggs  was  not  a  pri- 
soner, but  at  large,  and  had  been  so  for  some  days,  by  the 
permiesion  of  the  sheriff.  The  other  issue  is  upon  the 
allegation,  that  the  judgments  were  suffered  by  the  plain- 
tiff to  be  entered  by  default  fraudulently.  But  there  is  no 
ividence  of  such  fraud,  and  no  ground  from  which  to  infer 
%ay.  A  judgment  by  default  is  no  presumption  of  collu- 
lion,  if  no  real  defence  appear,  or  could  have  been  made. 
The  verdict  must,  therefore,  be  set  aside,  unless  we  perceive 
dearb/  from  the  case,  that  the  plaintiff  can  never  sustain  a 
suit  apoQ  the  bond,  and  then  a  new  trial  would  be  useless. 
A  bond  given  to  indemnify  ngainst  an  escape  already  hap- 
pentd,  ia  good. (a)  The  bonds,  which  are  void  under  the 
act,  as  being  given  for  ease  and  favor,  are  those  given  by 
a  person  in  custody.  Daivson  v.  Brumer,  cited  in  10  Co. 
100,  a.  Moore,  542,  case  717;  11  Mod.  flS,  and  2  Ld. 
Raym.  1207.  S:  C.  8  Mod.  225.  There  is,  therefore,  no 
reaaon  to  oonolade,  from  the  testimony,  aa  it  appears  in  tlte 
OAM,' tfaat  tho  bond  is'void ;  and  it  ought  at  least  to  appear 

-■\*)  TtM-NMHi  whyfe  t«Bd'to'p«mlt  aa  aaaape  ia  roid'ii^  becauao  it  w  M 
Ao  AH  unl*wnil  >c(.     Wbra  t>iM  Mit  ia  ^rettdf  dMia,  !he  reaaoa  bill. 
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man^a&y,  before  the  court  could  notice  it  under  the  present 
motiori.[l] 

The  verdict  must,  therefore,  be  set  aside  on  payment  of 


Lewib,  Ch.  J.  and  LtriNOSTON,  J.  absent. 

New  trial  granted. 


Hitchcock  and  Fitch  agmnat  AlOKEN.- 

&  jadgment  Sa  a  licter  KUeit  oaij  prima  fiuit  vMtaoe  ofadebt,  tad  tb« 
connderation,  therafore,  ezammable  in  our  courts. 

This  was  an  action  of  debt  npon  a  jadgmeot  obtained  in 
the  supreme  court  held  at  Middlebury,  in  the  state  of  Ver- 
mont ;  plea,  nil  debet     A  verdict  was  taken  for  the  plain- 

tifia  for  the  sum  of dollars,  subject  to  the  opinion  of 

the  court  on  the  following  case  : 

The  plaiiitifTs  commenced  their  suit  against  the  defendant, 
being  a  citizen  of  this  state,  in  the  count^.of  Mid- 
[•461]  dlebur^,  *in  the  state  of  Vermont,  by  attachment. 
They  charged,  in  their  declaration,  that  th^  defend- 
ant, on  the  tenth  day  of  November,  1795,  in  consideration 
that  the  plaintiffs  would  buy  of  the  defendant  a  bc>r9e  for 
theeum  of  seven  hundred  and  fifty  dollars,  promised  the 
ptaintiffs  that  the  horse  was  sound,  with  an  av^fipent  of, 
the  payment  of  the  money  by  the  plaintiffs,  and.^bat  the 
horse  was  nnsoand.  The  defendant  having  been  sun>moned, 
appeared  by  his  attorney,  ami  pleaded  in  abatement  of  the 
writ,  that  he  was  not  an  inhaJttitant  of  Pawlington,  in  the 

[1]  Se«  Adar  t.  BMrroJ^  SI  Wend.  60B;  TmOtet of  Stwbm^KV: (hJaham, 
t  Cow.  340;  TA«SMAm  Cb.  AuA  t.  JfatOeman,  6Bill,  49:  FsHisr'i  Jbn. 
*.  Bbmt,  19  Wend.  188,  (note) ;  Sltm*  t.  Baektr,  »  Cow.  1S4;  Knedamd  j. 
Hogtr*,  2  HaU,  MS;  Skong  y.  IbmpbM^  8  J  Si^M-  Lm*  t.' A*Mr,  1J  & 
Mi-  Harp  tiOagood,  2  Rm,i\^         .:       .    >■■■■■-     ■  i 
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hew,  in  the  state  of  New  York,  aa  dascribed 
'd  in  their  writ,  but  an  iahabitaat  of  Frede- 
lie  said  coanty. 

i  dcrnurni^d  generally,  and  the  court  having 
plea  insafficient,  the  defendant  afterwards 
uumjat't;  upon  which  a  verdict  waa  found 
%  nnd  judgment  duly  entered, 
dgment,  thna  rendered  by  the  court  in  Ver- 
Ml  was  brought,  and  it  was  submitted  to  the 
mine  whether  it  was  competent  for  the  de- 
ito  evidence  as  to  the  merits  of  thti  judgment 
ermoQt;  or,  in  other  words,  whether  this 
to  be  considered  aa  a  foreign  judgment  and 
ne  evidence  of  the  debt?  if  so,  the,  verdict 
surt  to  be  set  a  side,  and  a  new  trial  granted ; 
and. 

I.  The  question  now  submitted  to  the  court 
ras  competent  for  the  defendant,  on  the  trial 
dence  as  to  the  meriis  of  the  judgment  ob- 
lont;  or,  in  other  words,  whether  this  judg- 
considered  aa  a  foreign  judgment,  and  otily 
dence  of  the  debt? 

IS  submitted  without  argument,  and  the  only 
ve,  presented  for  consideration  is,  whether  it 

for  the  defendant,  on  the  trial,  to  open  the 
1  go  into  an  inquiry  into  the  original  merits 
ied  in  the  state  of  Vermont  I  shall  assume, 
ation  of  this  question,  as  points  conceded, 
hink,  the  ciise  will  fully  authorize 
*gmnt«d,  that  there  was  a  fair  aiid     [•462] 

had  between  these  parties  in  the 
mt,  and  that  by  the  laws  and  usage  of  that 
ment  would  be  conclusive  between  the  par- 
such  was  not  the  case,  it  was  incumbent  on 
either  to  disclose  it  by  .pleadings  'Sf'set  it  up 
under  a  general  plea.     Nothing!  is  ^re  let 
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fortb  in  any  way  impeaching  the  justice  of  this  judgment, 
aor  any  allegation  thnt  it  was  irregularly  or  unduly  ob- 
tained. If  I  am  correct,  then,  as  to  the  true  question  pre- 
sented by  the  case,  and  the  object  of  the  defendant  was  to 
go  into  an  examination  of  the  cause  on  his  part,  as  if  it  had 
never  been  before  tried,  I  should  say  it  was  not  competent 
lor  him  lo  go  into  such  an  examination,  but  that  the  judg- 
ment was  conclusive  between  the  parties.  Ah  a  general 
rule  on  this  subject,  I  should  consider  judgments  in  neigh- 
boring BtsX/ea  prima  Jiicie  evidenceof  the  demand,  but  liable 
to  be  opened  and  examined  in  the  same  manner  only  aa 
they  would  be  in  the  state  where  they  were  rendered.  This 
1  think  a  plain  and  simple  rule,  calculated  to  promote  the 
ends  of  justice,  and  the  one  necessarily  resulting  from  the 
political  connection  between  the  states;  Imposed  by  the 
constitution  and  law  of  the  united  government  relating  to 
this  subject.  To  say  that  every  action  of  slander,  assault 
and  battery,  &c  or  R>r  a  fraud,  as  was  the  case  before  us, 
and  which  had  been  fairly  tried,  and  fully  examined  ina 
neighboring  state,  and  judgment  rendered,  should  be  again 
opened,  as  if  no  trial  had  been  had,  would  be  manifestly 
anjust,  and  tending  to  oppression.  To  say  that  the  judg- 
ment shall  be  conclusive  between  the  parties  would,  in 
many  instances,  be  giving  it  a  more  binding  force  than  it 
has  in  the  state  where  rendered ;  and  to  put  it  on  the  foo^ 
tog  of  foreign  judgments  altogether,  would  be  considering 
that  part  of  the  constitution  relative  to  the  records  and 
judical  proceedings  of  other  states  as  a  dead  letter;  and, 
besides,  to  say  thisjudgment  is  to  be  considered  in  the  light 
of  a  foreign  judgment  only,  might  perhaps,  leave  the  ques- 
tion doubtful  and  unsettled  how  (ar  it  was  examinable.  In 
^e  case  of  Walker  v.  WiUer,  Doug.  Bep.  4,  itisdecided  that 
a  foreign  jadgment  is  prima  jhde  evidence  of  the  debt,  by 

which  I  understand  the  court  to  mean,  that  it  i> 
[*4t(8}     *not  incumbent  upon  the  plaintiff,  in  the  first  in- 

stanoe,  to  prove  the  ground,  nature  and  Extent  of 
bbe  demand  on'  which  the  jadgment  had  been  obtained 
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TbvB  &r,  Ithink,  judgmsntB  obtained  in  sister  states  ought 
to  be  con  si  dei;^  analogona  to  foreign  judgments;  and  in 
the  case  of  Snebtir  v.  Frwier,  Doug.  5,  in  note,  decided  in 
the  HousQ  of  Lords^  on  an  appeal  from  the  court  of  seasiona 
in  Scotland,  the  same  principle  was  adopted  as  to  a  foreign 
judgment  being ^ma  ^ide  evidence  of  the  debt*  but  the 
court  there  said,  that  it  was  competent  to  the  J^ncbnt  to 
impeach  the  jtutice  of  it,  or  to  show  it  to  have  been  irrtguhHy 
or  unduly  obtained.  These  would  appear  to  be  terms  suffi- 
ciently broad  to  authorize  the  opening  the  judgment  in 
every  possit^e  case ;  for  it  would  be  impos^ble  to  dedde 
whether  iojuatjoe  had  been  done  by  the  originnl  judgment, 
without  examining  the  whole  merits  of  the  action.  Inde- 
pendent,  howerer,  of  this  consideration,  I  cannot  view  the 
judgment  obtained  in  the  state  of  Vermont  in  the  light  of 
a  foreign  .judgment  only,  without  disregarding  the  consti- 
tutioc  of  the  United  States,  and  the  act  of  congress,  as 
having  no.  relation  to  the  subject.  The  4th  article  of  the 
constitution  declares,  "That  full  faith  and  credit  shall  be 
given  in  each  state  to  the  public  acta,  records  and  judicial 
proceedings  of  every  other  state,  and  the  congress  ^noy,  by 
gmeral  lawj,  prescribe  the  manner  in  which  such  acta,  reeordi 
and  proeeediiiga  shall  be  proved,  and  the  tffeet  thtreof^^  Tbia 
article,  I  think,  manifoatly  presents  two  subjects  for  legis- 
lative provision ;  1st.  To  prescribe  the  manner  of  proving 
such  a^ts,  .records  and  proceedings ;  and  2dly.  Their  effoot 
In  pqrsuance.Df  this  power  we  find  congress,  by  an  act 
passed  2«th  Miiy,  1790,  (Laws  U.  S.  vol.  1,  169.)  after  pre- 
scribing the, iQode  of  proof,  declaring,  "That  the  saiil 
Ttcorda  and  judicial  proceedings,  authenticated  as  aforesaid, 
shall  have  suAfaiOi  andcredii  given  to  them,  in  every  eourt 
within  tlie  .United  States,  as  they  have  by  law  or  usage  in 
the  courts  of  tl\e  state  from  whence  the  said  records,  are  or 
shall  be  taken.  The  framers  of  this  constitution,  doubtleai, 
well  understood  the  light  in  which  foreign  judgments  wers 
viewed  in  courts  of  justice,  and  must  have  intended,  by 
this  article,  to  phtce  the  states  upon  a  different  footing  witii 
Vol.  I.  78 
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respect  to  each  otber  than  tbat  on  which  the;  stood 
[*464]  "iQ  relatioD  to  foreign  nations ;  bad  not  this  been 
their  iotentioa,  they  would  hnve  beeea  silent  on 
the  subject  I  am  aware  tbat  the  old  confederation  con- 
tained a  similar  article,  (4tb  article,)  declaring  that  "  Full 
faith  and  credit  shall  be  given  in  each  of  these  states  to  the 
records,  acta  and  judicial  proceedings  of  the  courts  and  ma- 
gistrates of  every  other  state,''  The  construction  to  be 
given  to  this  anicle,  cam^  in  some  measure,  under  consid- 
eration in  several  of  the  state  courts  prior  to  tbe  adoption 
of  the  constitution,  but  in  no  case,  as  far  as  mj  researches 
have  extended,  under  circufnstances  analogous  to  the  pre- 
sent; and,  so  far  as  the  cases  tbat  I  have  examined  look  to 
the  present  question,  I  think  we  shall  find  principles  re- 
cognized which  arc  in  perfect  unison  with  those  I  have 
adopted.  In  the  case  of  Jnmea  v.  Allen,  1  Dall.  168,  de- 
cided in  Pennsylvania,  in  tbe  court  of  common  pitas,  in 
Philadelphia  county,  in  the  year  1786,  the  question  directly 
bt:f<>re  the  court  was,  whetlierthedefendaDt's(&«cAarye^Y>m 
imprisonment,  by  virtue  of  an  insolvent  act  of  tbe  state  of 
New  Jersey,  would  entitle  him  to  a  like  dischai^  in  Penn- 
sylvania, and  the  court  determined  not.  But  the  decision 
was  founded  on  the  nature  and  terms  of  the  New  Jersey 
insolvent  act,  saying  it  was  a  private  not,  local  in  its  nature 
and  local  in  its  terms,  and  went  no  farther  than  to  discbarge 
him  from  imprisonment  in  the  jaU  of  Essex  county,  in  the 
state  of  New  Jersey.  And  the  case  of  Phelps  v.  BoScsr,  1 
Dall.  261,  decided  in  the  supreme  court  of  Pennsylvania, 
in  tbe  year  1788,  wasan  action  of  debt,  brought  on  a  judg- 
ment obtained  in  Massachusetts,  under  their  foreign  attach- 
ment act,  and  tbe  court  decided  that  it  was  not  coiKlusive, 
/ii  the  ground  tbat  it  wu»<  a  proceeding  tn  rem,  and  ought  not 
to  be  extended  farther  than  the  property  attached,  tbe  act  de- 
claring that  the  judgment  and  execution  in  a  foreign  attach- 
ment shall  only  go  against  the  goods  allached.  The  case  of 
^t^  V.  Kihbe,  Kirby's  Rep.  1L9,  decided  in  tbe  superior 
oiurt  of  the  state  of  Connecticut,  in  the  year  1786,  was  an 
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(ction  of  det)!  upon  a  judgment  obtained  in  Massachosett^ 
and  the  court  rerused  to  auatain  the  action,  on  the  ground 
that  the  defendant  had  not  been  personally  served  with 
proceae  to  appear  in  the  original  cause.  The  court 
8»jing,/*acr«fcnaoughttobe*giveQ  to  thejudg-  [*466] 
ments  of  the  courts  id  any  of  the  United  States, 
where  both  parties  are  within  the  jurisdiction  of  such  coarta 
at  the  time  of  commencing  the  suit,  and  are  duly  served 
with  the  process,  and  have,  or  might  have  had,  a  fair  trial 
of  the  cause.  Thus,  we  see,  in  these  cases  that  the  court 
examined,  into  the  law  of  the  state  where  the  proceedings 
were  had,  in  order  to  determine  their  operation  and  effect 
But,  as  far  as  any  decision  in  the  cirouit  court  of  the  United 
Stales  ought  to  have  weight  in  giving  a  construction  to 
the  constitution  and  act  of  congress,  we  have  the  question 
settled  JA  the  case  of  Armstrong  v.  Oaraons,  2  Dal).  802, 
decided  in  Feonsylvania,  in  the  year  1794.  The  question 
before  the  court  was,  whether  nii  debet  was  a  good  plea  to 
an  action  of  debt  on  a  judgment  obtained  in  the  superior 
court  of  New  Jersey  ;  and  Wibon,  Justioe,  said  if  the  plea 
wouid  be  bad  in  die  wurta  of  New  Jersey,  it  u  bad  here ;  for 
'whatever  doubts  there  might  be  on  the  words  of  the  con- 
stitution, the  act  of  congress  effectually  removes  them,  de> 
olaring,  in  direct  terms,  that  the  record  shall  have  the  same 
c^ert  in  this  court  as  in  the  court  from  which  it  was  token. 
The  rule  intendeil  by  the  court  to  be  prescribed  here,  clearly 
was  the  one  which  would  have  been  adopted  by  the  court 
in  the  state  where  the  Judgment  was  rendered.  Although 
the  act  of  congress  doe.t  not  adopt  the  term  effet^  as  stated 
by  the  judge,  yet,  if  it  means  any  thing,  it  means  to  declare 
the  effect ,  It  says,  "  'I'lic  said  records  and  judicial  proceed- 
ings, authenticated  as  nforesaid,  shall  have  auch/aitli  and 
credit  given  to  them,  in  every  court  within  the  United 
States,  as  they  Iiavo,  by  liiw  or  usage,  in  the  courts  of  the 
state  from  whence  the  said  records  are,  or  shall  be  taken," 
If  the  constitution,  instead  of  saying  the  records  &c.  shall 
\iAvf:  full  faith  and  credit  given  tliein,  had  adopted  the  pre- 
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cise  laDgoags '  of  thia  aot^  it  appears  tn  me  tht^re  woald 
have  beea  but  little  doubt  but  that  H  would  hnve  been 
floosidered  equivalent  to  declaring  eucli  records  to  have 
tbe  like  ^ect  ia  every  court  within  the  Upit«d  States  as  in 
the  oourts  o(  the  state  wh«re  rendered.  It  being  a  subject 
vitbia  the  powet  of  con£p«83  to  declare  the  ^ect,  I  do  not 
see  wh;  tbe  sot  ought  not  to  receive  the  sarno  coautruotioo. 
If  nothing  more  was  intended  than  to  declare  the 
[•46ff]  mapner  of  *a<ithenticating  such  records  arid  pro- 
ceedings, this  part  of  the  act  is  useless ;  naj,  worse 
it  is  mischievous,  being. calculated  to  mislead.  I  am  the 
more  inclined  to  think  congress  intended  to  declare  the 
effect,  because  the  rule  there  adopted  appears  to  pie  to  be 
the  only  one  that  could,  writh  propriety,  be  preacribed,  ia 
tliere  was  no  general. and  uniform  practice  in  the  differeDt 
states  on  this  subject.  If  a  judgment  in  the  slate  of  Con- 
■necticut  would  .not  be  conclusive  there^  but  only  prima 
■fade  evidence,  it  would  be  unreasonable  to  consider  it 
conclusive  here;  and  if  conclusive  there  between  the  par 
ties,  I  can  see  no  subetautial  reason  against  considering  it 
so  her&  When  the  natter  has  been  once  litigated,  and  the 
■merits  fitirly  tried,  it  appears  to  me  to  be  contrary  to  sound 
:priDciple8,  and  tending  to  promote  litigation,  and  against 
tbe  very  genius  and  spirit  of  the  article  of  tbe  constitution 
above  referred' tp,  agtun  tq  open  the  judgment  I  think 
the  role  laid  down  by  the  court,  in  the  case  of  KSibe  v. 
£S)l>e,  above  cited,  is  founded  in  justice  and  good  sense, 
that  tbe  judgments  of  courts^  in  sister  states,  ought  to  re- 
ceive full  credence  where  both  parties  were  within  the 
jurisdiction  6f  the  court  at  the  time  of  ooromencing  the 
suit,  at  d  were  duly  served  with  process,  and  had,  or  might 
.have  had,  a  fair  trial  of  the  cause.  This  I  take  to  have 
been  the  situation  of  the  case  now  before  uh  ;  and,  on  this 
gwun.l,  I  am  of  opinion,  it  was  not  competent  for  the  de 
fendant  to  go  into  evidence  as  to  the  merits  of  the'brigioW 
judgment  . 


HJtW  TORE,  NOrKUBUb,  ISDl 
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LivdTostON,  J.  TbiB  is  an  aotictn  of  debt  cut  a  judgmcDl 
of  ihe  supreme  court  of  Vermont,  and  we  are  to  determme 
"  whether,  after  a  full  defence  in  that  state,  its  justice  i« 
impeiiChable ;  or,  in  other  words,  whether  it  isto'be  regarded 
u  a  foreign  judgment,  and,  as  such,  only^nta  Jade  evi- 
dence of a  debt?" 

As  the  court  are  not  nnanimoas,  it*  is  matter  of  r^ret 
HaX  a  queatioD  so  important  ia  to  be  decided  without  argu- 
ment To  me  it  appeared  somewhat  extraordinary,  on  th« 
first  hearing  of  this  -case,  that  it  should  be  attempted  to 
upen  the  judgment  of  a  sister  state,  when  the  party  had' 
jj  been  arrested,  and  made  his  defence.     It  atrack  me  afl  coi>< 

'  dusiTe ;  and  that,  on  being  satisfied  of  its  exiatence, 

1  it  was  our  duty  *to  enforce  it,  without  examining    [*497] 

(  into  the  grounds  of  it,  or  into  the  conduct  of  the 

I  court  or  jury  who  decided  it    These  imprwsiona^  instead 

I  of  being  effaced,  have  acquired  strength'  from  posterior 

I  rasearch. 

I  By  the  common  law  of  England,  the  consideration  of 

foreign  judgments  need  not  be  stated  in  the  declaration,' 
for  they  are  received  as  evidence  of  debt  liable  to  be  im' 
peached  by  the  defendant,  on  the  ground  of  injustice,  or 
because  of  being  irregularly  or  unduly  obtained.  When  a 
person  having  obtained  judgment  in  one  court,  applies  to 
die  tribunal  of  another  state  to  put  it  in  force,  the  interpo- 
ntion  of  the  latter,  it  is  said,  is  not  ex  naxsoitate,  but  only 
me  oomitate,  and,  therefore,  it  miiy  inquire  into  the  original 
merits,  to  see  whether  there  be  a  good  ground  for  awarding 
execution ;  otherwise,  it  might  sanction  injustice.  This 
Teasoiiii^  is  plausible,  and  has  been  adopted;  among  others, 
by  Lord  Kaims,  in  his  Principles  of  Equity,  a  w(  rk  of 
which  no  prufessional  gentleman  should  be  ignorant  But, 
with  proper  deference,  I  must  be  allowed  to  observe,  that 
this  method  of  treating  a  foreign  judgment' renders  it  little 
better  than  a  dead  letter.  If  the  whole  merits  are  to  be 
reviewed,  the  party  may  as  wdl  recur  at  once  to  his  origi- 
nal cause  of  action,  as  to  a  record  which  the  defendant  it 
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»t  liberty  tbus  to  impeach.  Where  be^  has  appeared,  and 
the  matter  has  been  iull;  litigated  before  a  foreign  tribunal, 
it  would,  perhaps,  be  a  rule  less  liable  to  exception  to  ad 
mit  it,  without  any  examination,  as  conclusive  of  every- 
tliing  within  it,  between  the  immediate  parties.  The  role, 
bowevcr,  in  England,  and  the  practice  here,  are  otherwise  ; 
nor  can  I  perceive,  in  any  of  th&oascs,  a  difiference  betweeo 
the  effect  of  a  foreign  judgment  by  de&ult,  and  one  where 
a  defence  had  been  interposed,  although  Lord  Kaims  ap- 
pears to  think  a  distinction  exists.  For,  after  stating  a  case 
in  which  a  court  in  Scotland  refused  to  carry  into  effect  a 
judgment  rendered  by  the  king's  bench,  he  observes  that 
this  decree  was  reversed  by  the  house  of  lords,  becaoae, 
"  in  England,  the  decree  of  a  foreign  supreme  court  has 
such  credence  that  judgment  is  immediately  given,  without 
entering  into  the  merits,  provided  the  maOer  has  been  ht^ated." 
Principles  of  Equity,  373.  Finding  no  authority 
[*468]  for  this  *dislinction,  sound  as  it  is,  I  am  not  at 
liberty,  if  the  judgment  before  us  is  to  be  r^;arded 
as  a  foreign  one,  to  avail  myself  of  it  in  deciding  this  causey 
and  to  say,  here  the  matter  was  litigated,  and,  therefore, 
the  judgment  is  oooclusive. 

It  becomes  necessary  then,  to  inquire  whether,  by  the 
oonstitution  of  the  United  States,  any  difference  be  created 
in  this  particular  between  judgments  rendered  out  of  and 
within  the  United  States.  Tbe  former,  for  the  sake  of 
distinction,  we  will  call  foreign,  the  latter,  domestic  judg* 
ments,  although  this  appellation  in  commoa  parlance,  be 
confined  to  j  udgments  of  our  own  courtii. 

We  cannot  suppose  that-those  who  penned  the  oonstito- 
tion  were  ignorant  that  a  judgment,  when  the  ground  of 
ttction  in  its  native  state,  (if  the  expression  be  allowed.) 
uo'ild  not  be  contested,  while  other  judgments  were  sub- 
jected to  the  strictest  scrutiny.  In  tbe  latter  description 
were  included  as  well  judgments  recovered  aelra  terrHoriuTn, 
aa  within  any  one  of  the  United  States,  which  at  commoo 
law,  were  all  on  the  same  footing.     To  introduce  a  distioo 
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tioii  between  domestic  and  foreign  judgments,  and  to  place 
the  fonner  on  the  must  favored  footing,  must  have  been 
their  intention;  otherwise,  they  would  .have  been  silent,  or 
used  terms  declaratory  on\y  of  the  common  law,  so  as  to 
render  them  evidence  of  debt,  but  not  conclusively  bo.  It 
remains  to  be  ascertained  whether  this  intention  has  been 
well  expressed,  or  whether  the  terms  used,  are  bo  ambigu- 
oils  or  unintelligible  as  to  render  this  article  of  the  consti- 
tntion  senselesB  and  nugatory,  which  must  be  the  case,  if 
the  justice  of  this  judgment  can  be  examined  by  as. 

When  the  object  of  an  instrument  admits  of  no  doubt, 
we  should  not  hastily  reject  the  expressions  as  not  adequate, 
or  incompetent.  Without  too  much  constraining  theii 
meaning,  it  is  our  duty,  if  they  will  bear  the  sense  which 
they  were  intended  to.convey,  to, .understand  them  accord- 
ingly. The  first  section  of  the  fourth  article  declares, 
"That  fiill  faith  and  credit  shall  be  given  in  each  state  to 
the  public  actfi,  records,  and  judicial  proceedings  of  every 
other  state.  A  congrese  may,  by  general  laws,  prescribe 
the  manner  in  which  such  acts,  records,  and  proceedings 
■hall  be  proved,  and  Ifie  affect  OKreof."  It  is  difficult 
to  *make  choice  of  language  more  apt  to  render  a  [*469] 
domestic  judgment  as  binding  here,  as  if  it  had 
been  obtained  in  one  of  our  own  courts.  What  other  sig- 
nification, so  natural  or  obvious,  can  be  affixed  to  the  terms, 
"JitUJaith  and  credit,"  as  that,  when  the  existence  of  these 
judgments  is  onoe  established,  (to  ascertain,  which  required 
no  constitutional  provision,)  they  ahaU  be  received  as  con- 
taining the  whole  truth  and  right  between  the  parties,  and 
that  the  matters,  or  points  settled  by  them  shall  not  be 
drawn  into  dispute  elsewhere.  If  open  to  liti^tion,  theie 
is  an  end  of  all  faith  and  credit  whatever,  and  the  preten- 
sions of  the  parties  are  investigated  as  if  they  had  not  al- 
ready been  discussed,  and  properly  adjusted.  Now,  to 
give  full  faith  and  credit  to  a  record,  cannot  consist  with 
not  believing  it  ooraelvea,  or  permitting  others  to  make 
averments  against  it.    .If  the  constitution  impo:ieson  us  tli« 
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flret  of  these  duties,  we  disregard  the  iojunctiMi  the  nroment 
wc  allow  others,  or  permit  ountelves,  to  discredit  or  im^ 
peacli  a  domestic  judgment.  I  am  at  a  loes  to  coaceiTe 
how  the  true  import  of  this  ai*tide  could  ever  becouie  a 
subject  of  delAte,  or  receive  a  coDstruction  destrojiag  it 
altogetber,  and  with  it  one  cement  of  unioo  between  these 
states.  Wheu  we  give  credence  to  an  instrnment  we  do  uot 
barely  believe  in  its  being,  or  existence,  but  aasent  to  its 
contents ;  bo  if  credit  be  given  to  an  ambassador,  hy  the 
coart  to  which  he  is  sent,  the  latter  do  not  thereby  only 
admit  that  he  is  invested  with  that  character',  bat  that  what 
he  says  is  true.  It  is  the  same  when  a  witness  is  credited ; 
it  is  his  relution  which  is  believed ;  not  merely  that  he 
appears  as  a  witness.  In  like  maimer  if  full  &ith  and  credit 
be  given  to  a  deposition,  it  does  uot  only  imply  that  we 
admit  there  is  snob  a  writing,  but  that  we  fully  and  im- 
plicitly rely  on  ita  contents.  Why  should  a  different 
meaning  be  adopted  when  similar  terms  are  applied  to  a 
judgment.  If  we  take  them  in  the  same  sense,  and,  in  my 
estimation,  they  admit  of  no  other,  then,  by  giving  full 
bith  and  credit  to  a  judgment,  we  not  only  agree  that  auch 
joilgraent  has  been  rendered,  (which  depends  altogether  on 
(be  proof  of  that  fact,)  but  that  we  believe  it  to  be  just,  and 
that  the  matter  in  dispute  was  properly  decided.     If  it  be 

otherwise,  so  long  as  we  obey  a  constitutional 
[*470]     "injunction,  we  cannot  do  wrong  in  regarding  it 

in  a  light  which  the  terms  of  the  instrument  import, 
and  which  appears  to  have  been  the  design  of  those  who 
tMtmposed  it. 

At  the  timi.  of  our  confederation,  (for  a  like  article  la 
found  in  that  first  band  of  union,)  it  was  natural,  after  it 
hud  been  agreed,  that  the  "  free  inhabitants  of  each  state 
should  be  entitled  to  all  the  immunities  of  free  citiaens  in 
the  other  states,"  to  engrafl  a  provision  on  this  subject,  and, 
considering  the  geiierul  conlbrEnity  between  the  laws  and 
Judicial  pr>)cee(Unga  of  the  different  states,  it  would  not 
have  (M>mpitrt(;d  with  courtesy,  mutual  confidence,  or  good 
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mue,  to  pay  no  more  respect  to  domestia'  adjudicatioDi 
dian  to  tboee  of-  foreign  nations,  of  vhoss  lawa  ve  were 
ignorant,  and  wboee  modes  of  proceeding  did  not  acoord 
with  those  with  which  we  had  been  &mi]iar,  and  which 
we  had  been  aoenstomed  to  r^ard  as  the  best  Jbr  the  at* 
tunmeot  of  justice.  Little  doubt,  therefore,  ban  remain  as 
to  the  intention  of  those  who  consented  to' this  article  of 
the  constitution.   ' 

But  if  the  language  of  thia  article  be  of  doubtful  mgnifl- 
cation,  some  have  supposed  ever;  ambiguity  removed  by 
theactofcongresswhichpilssedthe.26th  May,  1790.  (Laws 
U.  S.  Tol.  1,  p.  115,  Folwell's  edition.)  After  preacribing 
the  mode  in  which  the  records  and  judicial  -proceedings  of 
one  state  shall  be  authenticated,  so  as  to  be  admitted  as 
proved  by  the  court  of  another,  this  act  provides,  '*  That 
Uie  said  records  and  judicial  proceedings,  authenticated  afl 
aforesaid,  shall  have  such  faith  and  credit  given  to  them  in 
every  court  within  the  United  States,  aa  they  have  by  law 
or  usage  in  the  courts  of  the  atato  from  whence  the  aaid 
records  are  taken." 

This  law  was  passed  in  virtue  of  powers  given  to  con- 
gress by  the  4th  article  of  the  constitution ;  and  if  they 
really  possessed  the  right  of  declaring  the  effect  of  domes- 
tic judgments,  and  these  words  apply  to  that  object,  they 
•re  intelligible  and  effectual.  If  understood  in  that  light, 
we  are  compelled  to  esteem  a  judgment  rendered  in  Ver 
moot,  when  properly  authenticated,  as  binding  and  finai 
as  it  would  be  regarded  by  the  court  from  which  the  ex* 
emplification  comes ;  and  as  there  is  no  proof  of 
its  not  being  conclusive  *there,  we  must  presume  it  {*471] 
to  be  so,  and,  of  course,  it  must  be  equally  so 
here.  But  my  opinion  is  drawn  from  the  constitution, 
and  is  altogether  independent  of  this  act;  for  it  is  not 
dear  that  congress  had  any  thing  to  do  with  the  effect 
of  domestic  judgments.  It  is  extraordinary,  to  say  the 
least,  that  ofi^r  the  constitution  had  declared  that'"l\)ll 
fiiith  and  credit"  were  to  be  given  them,  it  should  be  left 
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with  congress  to  vary  their  operation,  if  thejr  thought  pro- 
per. The  efifect  could  as  easily  be  settled  by  the  coastita- 
tion,  as  referred  to  congress.  I  am,  therefore,  inclined  to 
think,  that  the  "tffixt,"  spol^en  of  in  the  4th  article,  refers 
to  the  proof  to  be  prescribed  by  congress,  that  being  its 
i-nmediate  antecedent.  They  were  first  to  say  bow  these 
judgments  were  to  be  proved,  and  then  declare  the  effect 
of  such  proof,  and,  perhaps,  this  is  the  true  intent  of  tho 
act,  which  substantially  says,  that  such  proof  (after  prescrib- 
ing its  nature)  ohall  be  as  good  evidence  abroad,  of  the  ex- 
istence of  the  judgment,  as  the  record  itself  is  at  home.  In- 
stead, then,  of  expecting  congress  to  settle  the  effect  of 
domestic  judgments,  we  must  not  look  further  than  the 
constitution  itself,  which  will  be  found  sufficiently  explidt. 
I  am  not  apprized  that  a  serious  difficulty  has  ever  been  en- 
tertained, by  the  courts  of  the  United  States,  respecting 
the  true  meaning  of  this  article.  In  the  circuit  court  of 
the  United  States,  for  the  district  of  Pennsylvania,  when 
Judge  Wilson  presided,  the  point  we  are  now  discussing 
was  considered  as  a  clear  one. 

An  action  of  debt  had  been  brought  on  a  judgment  ren- 
dered in  New  Jersey,  in  which  the  plea  was  niY  (fcfcet  3 
Dall.  302.  The  plaintife  insisted  that  this  plea  was  inad- 
missible, and  that  "mU  tiel  record"  being  the  only  plea 
which  the  courts  of  New  Jereey  would  sustain  if  the  action 
nad  been  brought  there,  (by  which  the  existence  of  the  judg- 
ment is  denied,)  was  the  only  proper  plea  in  Pennsylvania. 
It  is  stated  in  the  report,  that  Ingersoll,  who  was  oon- 
oerned  for  the  defendant,  declined  arguing  the  point,  think- 
ing it  clearly  against  him. 

Wilson,  in  delivering  the  opinion  of  the  court,  saj^ 
"  There  can  be  no  difficulty  in  this-casc     If  the  plea  would 

be  bad  in  the  courts  of  New  Jersey,  it  is  bad  here ; 
[•472]     for,  *whatever  doubts  there   might  be  on   the 

words  of  the  constitution,  the  act  of  congress  ef 
fectaally  removes  thum,  declaring,  in  direct  terms,  that  the 
record  sbali  have  the  lame  effect  in  thU  court  as  in  the  court 
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from  which  it  was  taken.  Id  the  courts  of  New  Jersey  no 
■uch  plea  would  be  sostaiDed,  and  ihxr^ort^  it  is  inadmissible 
in  any  court  sitting  in  Pennsylvania." 

This  decision  of  a  court  of  the  United  States,  although 
not  of  the  last  resort,  is  entitled  to  a  respectful  con»deration. 

I  am  aware  that,  in  some  instances,  mischief  may  result 
from  making  this  rule  unirersal,  or  from  too  rigid  an  ad- 
herenco  to  it ;  particularly  when  the  proceedings  are  by 
fi>reigD  attadiment,  or  without  a  personal  summons  or 
arrest  of  the  defendant.  Sitting  here  "^tu  ^&oen  et  non  jut 
dare."  it  would  be  a  sufficient  answer  to  all  complaints  of 
this  kind  to  say,  "  tta  lex  scripta  vt ;"  or  perhaps,  we  possess 
the  power,  and  I  think  we  do,  in  extraordinary  cases,  and 
where  it  is  manifest  the  proceedings  have  been  ex  parte,  of 
-nnsidering  them  as  ezoeptiona  to  the  general  law,  and  as 
not  contemplated  by  the  constitution.  This  would  be  a 
better  course  than  to  render  null  and  void  one  of  ita  mosi 
important  and  salutary  provisions.  A  case  of  this  kind 
oocurred  in  Pennsylvania,  (1  Dall,  254,)  where  an  sction  was 
brought  OD  a  judgment  in  Massaucbuaetts,  obtained  in  a 
foreign  attachment,  whereon  the  sheriff  had  seizeda  blanket 
as  the  defendant's  reputed  property.  The  supreme  court 
of  that  state  determined,  not  that  domestic  judgments  were 
not  conclusive  evidence  of  debt,  generally  speaking,  but, 
that  this  being  a  proceeding  in  rem,  was  not  to  be  extended 
&rtber  than  the  property  attached,  for  by  the  very  i7ordfl 
of  the  Masdochueetts'  law,  which  was  read,  it  appeared  that 
judgment  and  execution,  in  a  foreign  attachment,  were 
confined  to  the  goods  attached.  This  case  happened  un- 
der the  confederation,  "whose  articles,"  says  the  chief 
justice,  "  must  not  be  construed  to  work  evident  mischief 
and  injustice."  This  decision,  in  which  there  is  much  good 
sense,  instead  of  derogating  from,  harmonizes  with,  my 
construction  of  the  constitution.  Let  a  law  be  ever  so 
plain,  oases  must  and  will  huppen  which  were 
*not  foreseen,  or  would  have  been  provided  for ;  [*473] 
and  courts  must  then  determine,  according  to  the 
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reason  and  spirit  of  the  pro vidione;  whether  thej^ include 
the.particular  subject  before  tbem*.  Tbese  6re  thi3  caaeSi 
wliich  "  kx  non  exade  definite  aei  arbitHo  boniviri  permiUiL^ 
K ow  no  violence  is  done  td  my  x^nderstanding  of  thid  arti* 
de  in  saying,  that  it  does  not  etnbtace  a  jndgmeint  which 
has  been  rendered  against  a  partly  t6  Whom 'no  opportanity 
was  afforded  of  controverting  hid  adversary^  demiEund,  and 
who,  instead  c^'  being  defended  by  himself  or  by  counsd 
of  his  own  choice,  had  no  other  representative  than  an  old 
blanket,  or  a  l6g  of  wood.  A  sentence  tbois  oblaitied,  in 
defiance  of  the  maxim  ^^audi  alteram  partem^'^*  deserves  nbt 
the  name  of  a  judgment :  it  is  rather  a  silent  Md  necessary 
act  of  the  courts  not  proceeding  from  an  e^mise  of  diacre- 
lion  and  reflection,  or  founded  on  a  consideration  of  the 
respective  rights  of  the  parties,  bat  the  <conseqttence  of 
Mrtain  rules  w^hich  allow  a  judgment  in  some  eases  to  be 
f'.ntered,  whether  the  defendant  has  been  served  with  pro- 
#«ss  or  not  If,  in  the  case  which  arose  in  Pennsylvania, 
she  plaintiff^  instead  of  proceeding  against  a  blanket|  had 
%rrested  the  defendant,  who  had  thereupon  intehposed  a 
plea,  it  can  hardly  be  doubted  that  the  court  would  have 
held  the  judgment  conclusive':  on  the  ground  of  reason 
alone,  it  ought  to  prevail,  as  a  general  rule,  that  a  judg- 
ment like  this '  should  be  binding  and  final  throughout  the 
United  States.  The  fear  of  committing  injustice,  by  blindly 
enforcing  it,  has  too  much  of  refinement  in  it  It  is  not  so 
much  because  a  court  abroad  has  done  right,  that  we  lend 
our  aid  to  carry  its  decrees  into  efiect,  as  because  it  was 
competent  to  decide  the  question,  and  the  parties  were 
heard  before  it  Wantonly  to  open  such  judgments,  from 
an  apprehension  of  doing  iniquity,  will  be  attended  with 
great  hardship  and  inconvenience  to  the  successful  party. 
At  an  immense  expense,  and  after  great  labor  and  delay, 
he  has  had  a  trial  with  us,  and  succeeded ;  the  most  emi* 
nent  counsel  have  been  employed ;  witnesses,  from  different 
parts  of  the  world,  have  either  attended  in  person,  or  been 
examined  on  conirnLssion,  and  a  jury  of  twelve  men  have 
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pronooDced  ia  hi*  favor,  aofl  their  rerdict  haa  been 
ooofirmed  by  *the  oouitt  but,  before  ezecution,  [*474] 
thedefeadHQt  escapes  to  another  state,  where  he  is 
toed  <Hi  this jifdgment..  I^Js  alleged  there  that  the  merits 
have  not  beea  .&irly  tned,  and  the  judges,  giving  way  to 
certain  qualmsy  lost  th<^  may  commit  a  wrong  in  carrying 
our  judgment  into  e£feot^  try  the  cause  again.  By  this 
time,  perhaps^  the  pl&iatiff 'a  witnesses  are  dead,  or  not  to 
be  founds  at  any  rato^  the  additional  costs,  paina,  and  delay 
are  intolerable.  Thus. the  inuonveniencea  of  opening  do- 
mestic jodgments,  on  the  aaggeatiou  of  the  party  who  pre- 
tends to  be  aggrieved,  will  &r  outweigh  those  which  may 
be  the  ocHiaequeoce  of  aicoelnry  rule,  to  which  it  will  be 
easy  to  make  exceptions  as  fit  cases  ooour. 

As,  then,  this  is  a  jodgnent  neither  in  rem,  which,  like 
seotenoes^in  the  admiralty^  bind  onl^  the  property  and 
secure  tha-  vendee ;  nor  by  default,  when)  the  defendant  was 
not  BommiMied;  but  is  agaiast  the  person,  and  after  a  full 
defenoeand  bearing,  the  ooostitution  of  ths'lTiiited  States, 
and  th«  reasonableness  of  tiie  thing,  constram  me  to  r^^rd 
it  as  conclusive  of  every  matter  determined  by  it^  between 
the  parties  to- the  record.  I  cannot,  therefore,  Hstao  to  any 
all^ation  to  the  contrary)  nor  consent  to'  another  irial, 
the  avowed  object  of  which  is,  to  impeach  its  verity  and 
jostioe,  and  b>  bring  on  before  us  a  new  diaouaaion  a  th« 
original  merits. 

'  Rabouft,  J.  The  qnestioo  submitted  (o  our  decision 
is,  whether  the-judgment  in  Vermont  is  to  be  considered 
in  the  light  of  foreign  judgments,  and  evidence  pritna  facta 
only  of  the  plaintiCF's  demand,  or  shall  conclude  the  de- 
fendant If  it  is  to  be  viewed  in  the  lightof  foreign  judg- 
ments only,  then  a  new  trial  is  to  be  awarded  in  the  pre- 
sent  aotioii,  otherwise  judgment  is  to  be  nuderod  for  the 
{Jaintifb.  ..  >- . 

:  ^iFbiB  qoestioB  arises  on  ihe  firet  section  of  the  4th  ar*  iclo 
of  the  floastitatioB  of  the  United  Sutes,  and  the  act  of  con 
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gress  made  in  pursuance  of  it,  and  may  seriously  affect  th€ 
administration  of  justice  in  every  state.  It  is,  therefore, 
peculiarly  interesting,  that  it  should  receive  a  correct  and 
uniform  decision.  It  has,  on  former  occasions,  incidentally 
occurred  in  this  court,  and  opinions  have  been  intimated ; 

but  it  has  not  received  a  direct  determination. 
[*475]         From  the  best  consideration  I  am  *able  to  give 
it,  I  am  led  to  the  conclusion,  that  the  judgments 
of  the  courts  of  other  states  in  the  union  are  to  be  viewed 
in  the  light  of  foreign  judgments  only. 

Independent  of  the  constitution  of  the  United  States, 
and  the  act  of  congress  alluded  to,  it  is  clear  that  the  judg- 
ments or  decrees  of  the  courts  of  a  neighboring  state,  when 
made  the  ground  of  an  original  suit  here,  would  be  con* 
sidered  as  foreign  judgments,  and,  as  such,  by  the  English 
law  and  our  own,  would  be  received  9R  prima  facie  evidenoe 
of  the  justice  of  the  plaintiff's  demand,  but  liable  to  be 
examined  and  impeached  by  the  defendant  This  would 
follow  from  the  single  consideration  that  the  jurisdiction 
of  each  state,  with  respect  to  its  internal  administration  of 
justice,  is  distinct  and  independent  of  every  other.  It  re> 
mains  therefore,  to  be  seen  whether  the  constitution  and 
act  of  congress  have  created  a  different  rule. 

In  the  examination  of  this  subject,  it  may  be  proper  to 
notice  that  the  former  confederation  contained  similar  pro- 
vision. By  the  confederation  it  was  declared,  that  '^fuH 
faiOi  and  credit  should  be  given  in  these  states  to  the  re* 
cords,  acts,  and  judicial  proceedings  of  the  courts  and  ma- 
gistrates of  every  other  state."  At  an  early  period,  doubts 
appear  to  have  arisen  as  ,to  the  import  of  the  terms  fuH 
faith  and  credit  In  the  case  of  Phelps  v.  Holher^  reported 
in  1  Dall,  the  supreme  court  of  Pennsylvania  decided,  that 
this  article  of  tlie  confederation  should  not  be  so  construed 
as  to  make  a  judgment,  obtained  on  a  foreign  attachment 
in  Massachusetts,  conclusive  in  Pennsylvania. 
'  t  The  constitution  of  the  United  States,  it  seems,  intended 
io  remove  these  doubts,  and  plainly  distiiiguishes..betweeo 
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XhefaiA.  and  credit  wbich  shall  be  due  to  such  records,  acta, 
and  judicial  proceediDge,  and  their  legai  effect  or  operation. 
It  first  declares,  nearly  in  the  terms  of  the  confederation, 
that  "/alljailh  and  credit  shall  be  given  to  the  public  acts, 
lecords,  and  Judici:il  proteedinga  of  any  otber  state,"  and 
then  distinctly  provides,  that  "  congress  may,  by  general 
laws,  prescribe  the  manner  in  which  such  acts,  records,  and 
judicial  proceedings  aball  be  proved,  and  the  effect  thereof." 
The  full  faith  and  credit,  intended  by  the  constitu- 
tion,  *caQnot  be  interpreted  to  mean  their  legal  [MTS] 
effect,  for  otherwise,  the  subsequent  provision  that 
congress  may  prescribe  the  effect  would  be  senseless  and 
nugatory.  The  constitution  makes  a  plain  distinction  be- 
tween credit  and  effect;  and  that  distinction,  I  think,  is  con- 
Biatent  with  that  principle  of  the  common  law,  which  aa- 
6ribes  absolute  verity  to  the  records  and  judicial  proceed- 
ings in  our  own  courts.  When  a  judgment,  or  recovery 
in  our  own  courts,  is  pleaded,  it  is  alleged  as  a  fact,  the 
record  of  which  cannot  be  denied,  and  is  conclusive  of  the 
fact,  and  it  is,  accordingly,  the  subject  of  a  peculiar  mode 
of  trial :  but  its  legal  effect,  or  operation  on  the  rights  of 
the  parties,  is  still  to  be  considered,  and  frequently  may 
form  a  distinct  question.  The  provision  in  the  constitution, 
Fplative  to  the  judicial  proceedings  of  the  courts  of  the 
different  statea,  can  extend  no  farther. 

Congress  have  the  power  to  prescribe  the  mode  of  proof, 
end  the  effect.  By  their  act  of  the  26lh  May,  1790,  they 
have  prescribed  the  mode  of  proof,  but  they  have  not  de- 
clared the  effect,  unless  the  following  words  of  the  act  be 
considered  in  that  light:  "  And  the  said  records  and  judi- 
cial proceedings,  authenticated  as  aforesaid,  shall  have 
aueh  foiA  and  credit  given  to  them,  in  every  court  within 
the  United  States;  a»  they  have  by  law  or  usage  in  the 
eourts  of  the  state  from  whence  the  said  records  are,  or 
shall  betaken." 

At  first  view,  the  frnmers  of  this  act  seem  to  have  in* 
tended  a  regulation  beyond  the  provitiion  coiitaihed  in  the 
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oonstitution ;  but  if  this  was  their  iDteat,.^  think  they  have 
not  accomplished  their  end.  Theoonstitutbn  itself  dedaras 
that  JuR  faith  and  credit  shall  be  given  to  such  proceedinga 
This  imports  c^hUe  verity.  It  cannot  .^e  increased  in  de* 
gree,  and  con^'ess  had  not  the  power  to  dipiinish  the  credit. 
When  therefo|re,  the  act  declarea  that  ^uo&.&ith  and  credit 
shall  be  giver^  to  them  as  thej  have  bj  law  or  usage  in 
the  courts  of  the  state  from  whence  the^  are  taken,  it  oan 
mean  no  other  than  full  £iith  and  credit.,  From  the  nature 
of  the  thingi  it  can  mean  no  more,  and  without  impeach* 
ing  the  absolute  verity  ascribed  to  them  by  the  constitution^ 
it  cannot  mean  less.    It,  therefore,  leaves  the  credit  and 

the  question,  as  to  the  legal  effeict  and  operation* 
[*477]    precisely  where  they  ,were,  ai^d  the  power  to  pre^ 

scribe  the  effect  repiains  unex^uted. 
It  is  easy  %o  perceive,  that  serious  difficulties  would 
occur  in  attempting  to  carry  this  power,  into  execution, 
and  these  difficulties  have  probably,,  eoibarrassed,  andde* 
terred  congrqsa  from  exercising  it.  In. their  act,  we  find 
the  same  terqri^  ^^futh  andcredit^^  which:  are  used  in  the 
constitution,,.and  those  only.  The  constitution,  however^ 
niakes  the  distinction,  as  has  been  shown^  between  credit 
and  effect  With  this  distinction,  plainly  .drawn,  I  cannot 
suppose  that,  congress  meant  to  confound  it  by  treating 
the  terms  faith  and  credit,  as  synony pious, with  effect.  Ob^ 
the  contrary,: they  must  be  considered. as  conveying  the 
same  sense,  both  in  the  constitution  ,and  .the  act;  and,  of 
coursci  that  xtpngress  have  not  executed  the  power  of  rle- 
daring  the  .eff^t.  Until  that  be  done,  th^  legal  operation 
of  such  judgments  must  be  the  same  as  ittwas  before  there 
^sted  any  legislative  provisipn  oa.the  subject  Nothing 
more  than  the. mode  of  authentication  was,  therefore,  pro* 
vided  for.  by  the  act  of  congress.  When  .so  authenticated, 
they  are  entitled  to  full  faith  and  credit.;  but  they  are  ta 
be  received  as  evidence  merely,  by  which  their  contents  aro 
uudeniably  ^tablished,  and  their  effec^cir  operation,  d  \ 
being  declared,  remains  as  at  the  commoi^  law. 
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I  am  BeDsible,  that  the  case  of  Armatrong  y.  Qatotu,  2 
Dall.  802,  stands  in  opposition  to  this  doctrine.  That  was 
an  action  of  debt  in  the  circuit  court  of  the  United  States, 
for  the  district  of  Pennsylvania,  brought  on  a  judgment 
obtained  in  New  Jersey,  in  which  the  counsel  for  the  de- 
fendant yielded  the  position  that  the  judgment  was  con- 
olnsive ;  and  the  court,  without  a  previous  discussion, 
adopted  the  idea,  on  the  supposition  that  the  act  of  congress 
bad  declared  the  effect  to  be  conclusive.  Tlie  presiding 
judge,  in  delivering  the  opinion  of  the  court,  states  the  act 
as  having  er^eaily  declared  the  effect  In  terms,  he  was 
evidently  inaccurate,  and  whatever  respect  may  be  due  to 
the  decisions  of  that  court,  its  opinion,  in  this  instance,  does 
not  appear  to  me  to  be  correct,  nor  to  have  been  founded 
on  a  deliberate  examination  of  the  subject 

Upon  the  construction  of  this  article  *of  the  [*478] 
constitution,  and  the  act  of  congress,  I  am,  there- 
fore, of  opinion,  that  the  judgments  of  other  states  are  to 
be  considered  in  the  light  of  foreign  judgments,  and,  when 
made  the  foundation  of  a  suit  in  our  own  courts,  are  not 
conclusive,  but  from  courtesy,  are  to  be  admitted  as  pre- 
sumptive evidence  only  of  a  title  to  recover,  according  to 
our  own  laws.  To  allow  them  a  greater  effect  might  be 
attended  with  much  inconvenience,  and  produce  an  irre- 
gular interference  of  jurisdiction  between  different  states, 
and,  in  some  cases,  enable  them  to  prescribe  the  law  to 
each  other.  The  consequences  cannot  easily  bo  foreseen, 
and  might  often  lead  to  injustice  and  individual  oppres- 
sion. 

I  am  of  opinion  that  the  verdict  be  set  aside,  and  a  new 
trial  be  awarded. 

Kent,  J.  The  important  question  arising  in  this  case  is, 
what  is  to  be  the  effect  in  this  court,  of  the  judgment  in 
Vermont,  according  to  the  constitution  and  laws  of  the 
United  States  7 

The  constitution  d  wlares  that  a  full  faith  and  credit  shall 
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be  given  in  each  state,  to  the  public  acts,  reoordS|  and 
judicial  proceediugs  of  every  other  state,  and  that  congress 
may,  by  general  laws,  prescribe  the  manner  in  which  such 
Acts,  records,  and  proceedings  shall  be  proved,  and  the 
effect  thereof. 

This  injunction,  that  they  were  to  receive  full  fcdlk  and 
credit  in  every  state,  made  a  part  also  of  the  articles  of  con- 
federation ;  but,  under  those  articles,  it  seems  to  have  been 
understood  that  the  question  on  the  effed  of  such  records 
and  judicial  proceedings  was  still  left  open.  In  the  case 
oi  James  v.  AUen^  1  Dall.  188,  in  the  court  of  common  pleas 
at  Philadelphia,  in  the  year  1786,  a  question  arose  on  the 
effect  of  a  discharge  under  the  insolvent  law  of  New  Jersey 
and  the  construction  of  this  article  in  the  confederation 
was  brought  into  discussion,  and  it  was  contended  that  a 
judgment,  or  other  judicial  proceedings  of  another  state, 
was,  by  this  article,  rendered  unexaminable,  and  conclu- 
sive  evidence. 

But  the  court  said,  that  the  article  would  not  admit  of 
that  construction,  and  that  it  was  chiefly  intended  to  oblige 
each  state  to  receive  the  records  of  another,  as  fall 
[*479]  evidence  *of  such  acts  and  judicial  proceed  in  gs- 
Again,  in  the  case  of  Phelps  v.  Holker^  1  Dall.  261, 
in  the  supreme  court  of  Pennsylvania,  in  April  term,  1788, 
an  action  of  debt  was  brought  upon  a  judgment  in  Massa* 
cbusetts;  which  judgment  was  obtained  against  the  defend- 
ant by  default,  and  founded  on  an  attachment  of  a  blanket, 
which  was  shown  to  the  sheriff  as  the  reputed  property  of 
the  defendant,  and  the  question  was,  whether  the  judgment 
was  conclusive  evidence  of  the  debt  It  was  contended, 
on  one  side,  that  the  judgment  was,  by  the  articles  of  con- 
icderation,  rendered  conclusive,  and  that  it  made  no  dif- 
ference in  the  case  that  the  judgment  was  obtained  by  the 
process  of  a  foreign  attxichment  The  other  side  insisted 
that  the  articles  of  confederation  provide  only  that,  in  mat- 
ters of  evidence^  mutual  faith  and  credit  should  be  given,  and 
especially    that  they  ought  not  to  be  conclusive  when 
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founded  on  foreign  attachment.  The  court  decided,  that 
the  defendant  was  still  at  liberty  to  controvert  and  deny 
the  debt,  and  that  the  articles  of  confederation  must  not  be 
construed  to  work  such  evident  injustice  as  was  contained 
in  the  doctrine  urged  by  the  plaintiff.  Another  case  I 
shall  mention  was  that  of  Kibbe  v.  Kibbe^  Kirby,  119,  de- 
cided in  the  superior  court  of  Connecticut,  in  the  year  1788. 
It  wasan  action  of  debt  on  a  judgment  obtained  in  Massachu- 
setts by  default,  and  founded  on  the  attachment  of  a  hand- 
kerchief,  and  so,  like  the  preceding  case,  a  proceeding m  rem. 
The  question  came  before  the  court  on  demurrer,  and  judg- 
ment was  given  for  the  defendant,  on  the  ground  that  the 
court  in  Massachusetts  had  no  jurisdiction  of  the  cause;  but 
the  court  admitted  that  full  credence  ought  to  be  given  to 
judgments  in  other  states,  where  both  parties  were  within  the 
jurisdiction  of  the  court,  and  the  defendant  duly  served 
with  process,  and  had,  or  might  have  had,  a  fair  trial  of 
the  cause. 

It  appearH  from  these  decisions,  that  judgments  in  other 
states  were  not  regarded  under  the  confederation  as  of 
binding  and  conclusive  effect;  and  the  defendant  was  ad- 
mitted to  deny  the  regularity  and  equity  of  the  proceedings 
by  which  the  judgment  was  obtained.  This  was  placing 
the  judgments  of  the  other  states  on  tke  basis  of  foreign 
judgments,  which  are  received  only  ss  prima  facie 
eindence  of  the  *debt;  and  it  lies  with  the  defend-  [*480] 
ant  to  impeach  the  justice  thereof,  or  to  show  them 
to  have  been  irregularly  or  unduly  granted.  Sinclair  v. 
Fraser^  cited  in  Doug.  5,  note,  and  in  Appendix,  p.  6,  7,  in 
the  case  of  OdtbraiUi  and  Neville. 

Such  being  the  received  construction  of  the  injunction, 
thatyiiff  faith  and  credit  was  to  be  given  to  the  judicial 
proceedings  of  other  states,  it  remains  to  see  whether  the 
€5ase  is  altered  under  the  existing  constitution  of  the  United 
States.  That  constitution,  by  authorizing  congress  to  pre- 
scribe not  only  the  manner  in  which  the  acts,  records  and 
proceedings  of  other  states  vsljall  be.  proved,  but  their  effecl 
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evidently  distinguished  between  giving  full  faUh  andayxUif 
and  the  giving  effeot  to  the  records  of  another  state,  and 
an  til  congress  shall  have  declared  by  law  what  that  effect 
shall  be,  the  records  of  different  states  are  left  precisely  in 
the  situation  they  were  in  under  the  articles  of  confederatioiL 
The  act  of  congress  of  26th  May,  1790,  is  entitled  ''  An 
act  to  prescribe  the  mode  in  which  the  public  acts,  records^ 
and  judicial  proceedings  in  each  state  shall  be  authentica- 
ted, so  as  to  take  effect  in  every  other  state."  After  pre- 
scribing the  mode  of  authentication,  it  declares  that  the  re- 
cords and  judicial  proceedings  so  authenticated,  shall  have 
such  faith  and  credit  given  to  them  in  every  court  within  the 
United  States,  as  they  have  by  law  or  usage  in  the  courts  of 
the  state  from  whence  they  are  taken.  This  act  leaves  the 
question  as  to  the  effect  of  such  records  precisely  where  it 
found  it.  The  articles  of  confederation,  in  the  first  instance 
and  the  constitution,  in  the  second^  had  already  declared 
that  such  records  and  proceedings  were  to  receive  full  faith 
and  credit ;  and  this  act,  without  p/escribing  the  effect,  de* 
fines,  or,  rather,  qualifies,  the  faith  and  credit  they  are  to 
receive.  Instead  of  fidl  faith  and  credit,  they  are  to  r^ 
ceive  such  faith  and  credit  We  are  bound  to  give  the 
judgment  faith  and  credit,  and  this  fiiith  and  credit  was 
considered  by  th«  state  courts,  while  sitting  under  the 
government  of  the  articles  of  confederation,  as  requiring 
full  assent  to  the  proceedings  contained  in  the  record,  as 
matters  of  evidence  and  fact,  but  not  as  absolutely  barring 
the  door  against  any  examinatiom  of  the  regularity  of  the 

proceedings,  and  the  justice  of  the  judgment. 
[*481]         *I  ought  here  to  notice  the  case  of  Armstrong  v. 

Executors  of  Carson,  2  Dall.  802,  as  leaning  against 
the  conclusions  I  have  drawn.  It  was  an  action  of  debt 
brought  in  the  circuit  court  of  the  United  States  lor  Penn- 
sylvania district,  on  a  judgment  obtained  in  the  state  ol 
New  Jersey. 

The  question  was,  whether  the  plea  of  nH  debet  was  good, 
and  the  court  was  of  opinion,  the  plea  being  bad  in  New 
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Jersey,  was  bad  there  also ;  for  whatever  doubts  there  might 
be  on  the  words  of  the  constihUian^  the  act  of  congress  ef 
fectually  removed  them,  by  declaring,  in  direct  terms,  that 
the  record  should  have  the  same  effect  in  that  court  as  in 
the  court  from  which  it  was  taken.  But  the  reasou  given 
for  this  opinion,  if  the  report  of  the  case  be  correct,  is 
clearly  founded  in  mistake. 

The  act  of  congress  does  not  declare  the  record  shall 
have  the  same  ^ed^  but  only  the  8amefotth  and  credit,  and 
there  is  a  manifest  and  essential  difference  between  the  one 
mode  of  expression  and  the  other.  I^  therefore,  as  the 
court  intimated,  there  were  doubts  on  the  words  of  the  con- 
stitution, those  doubts,  so  far  from  being  removed,  are  ra- 
ther increased  by  the  law.  The  language  of  the  constitu- 
tion is,  at  leasty  as  cogent  and  comprehensive,  if  not  more 
BO,  than  the  language  of  the  law. 

It  is  pretty  evident  that  the  constitution  meant  nothing 
more  by  full  faith  and  credit,  than  what  respected  the  evi- 
dence of  such  proceedings ;  for  the  words  are  applied  to 
public  acts,  as  well  as  to  judicial  matters;  nor  ought  the 
act  of  congress  to  be  carried  further  than  the  words  will 
warrant  When  we  reflect  in  what  manner  judgments 
may,  in  some  instances,  be  obtained,  as  in  the  cases  cited, 
by  the  attachment  of  a  handkerchief  or  blanket,  it  is  more 
favorable  to  the  harmony  of  the  union,  and  to  public  jus- 
tice, that  the  judgments  of  the  several  states  should  be  put 
on  the  footing  of  foreign  judgments,  than  that  they  should 
be  held  absolutely  binding  and  conclusive,  or  as  much  so 
as  they  may  be  by  the  laws  of  the  state  which  authorized 
the  proceeding ;  and  if  we  may  question  the  binding  force 
of  the  proceeding  or  judgment  in  one  case,  we  may  in 
another ;  for,  the  acts  of  congress  has  no  excep- 
tions, and  must  receive  a  uriform  *construction.  [*482] 
If  a  debtor  be  discharged  firom  imprisonment,  or 
from  his  debts,  by  the  insolvent  act  of  some  other  state ;  or 
if  their  courts  be  authoized  to  grant  a  stay  of  suits  for  a 
time,  are  we  bound  by  these  acts ;  fo)  they  all  are,  or  may 
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be,  judicial  prooeedings.  There  are  no  oonsideratioDS  of 
national  policy  that  could  induce  us  to  suppose  the  act  of 
congress  went  the  whole  length  of  dosidg  the  investig^* 
tion  of  the  judgment.  It  would  be  going  farther  than 
ever  was  done  in  anj  civilized  country,  even  with  respect 
to  its  own  dominions.  Between  England  and  Scotland,  Eng* 
land  and  Wales,  (  Walker  v.  TFtfter,  Doug.  1 ;  Sindadr  v.  Fra- 
ser,  cited  in  the  notes,  and  OaJbraUk  v.  NeviUe^  29  Gbo.  IIL 
cited  in  the  Appendix,  p«  6,)  or  England  and  its  colonial  es- 
tablishments the  union  is  as  intimate  and  as  interesting  as 
between  the  several  states ;  and  yet  the  judgments  in  Scot- 
land, (Kaims'  Equity,  vol.  2,  366, 877,)  or  Wales,  or  Jama- 
ica, for  instance,  are  held  to  .be  foreign  judgment&  So  the 
court  of  sessions,  in  Scotland,  consider  judgments  rendered 
in  England  as  foreign  judgments;  that  they  have  no  intrin- 
sic  authority  extra  territorium;  and  that  in  actions  upon 
them,  they  are  to  be  presumed  just  till  the  contrary  be 
proved ;  and.  if  they  are  shown  to  be  unjust^  or  irregular, 
the  sait  upon  them  will  not  be  sustained. 

The  judgments  of  other  states  have  been  treated  in  this 
court  in  the  light  of  foreign  judgments,  by  admitting  the  plea 
of  nil  dd)et{a)  to  be  the  proper  plea,  instead  of  the  plea  of 
nuL  del  record.  The  court  had  intimated  doubts  on  thequee* 
tion  in  prior  cases;  {Le  Oonte  v.  Pendktcn,  April  term  1799, 
and  Gobbet  ads.  Rush^  January  term,  1801 ;)  but  in  the  case 
of  Past  and  another  v.  Nerhy^  in  January  term  last^  they 
decided  that  nul  tiel  record  was  a  bad  plea;  and  it  follows, 
pretty  conclusively,  that  if  a  judgment  of  another  state  is 
not  to  be  treated  in  the  pleadings  as  a  record,  it  cannot 
nave  the  same  obligatory  force.  So  in  the  cafe  of  Phdp$ 
V.  Bryant^  Administrator,  decided  at  the  last  term,  we  re- 
fused to  sustain  an  action  on  a  decree  of  the  superior  court 
of  Connecticut,  founded  on  the  service  of  a  S'lmmons  with- 
in this  state.    An  act  of  the  legislature  haa  rendered  all 

(a)  In  Mnssachusetts  it  has  been  decided,  on  demurrer,  a  bad  plea  to  a 
jtfdgment  in  a  sister  state.  Nobk  t.  Qcid^  Berkshire  county,  1  Mass.  Till 
kep.  410,  n. 


NEW    rORK,  NOVKMBKR,   1803.  482 

Hitcboock  T.  Aicken. 

judgmenla  and  decrees,  founded  on  such  service,  void,  as 
fiur  as  respected  our  own  government.  But  if  the  decree 
in  that  case  was  of  conclusive  effect  under  the  constitution 
and  laws  of  the  union,  the  plea  to  the  merits  of  that  decree, 
as  resulting  from  the  irregular  commencement  of  the  suit, 
would  have  been  bad  notwithstanding  our  statute. 

*The  result  of  my  opinion  is,  that  the  judgment  in    [*488] 
question  is  to  be  considered  in  the  light  of  a  foreign 
judgment,  and  oxxly  prima  facie  evidence  of  the  demand.(a) 

(a)  The  same  principle  has  been  recognized  in  Massachusetts,  and  that  the 
act  of  oongresti  does  not  declare  the  ^ed  of  judgments  in  sister  states. 
BarUeU  v.  Knight,  1  Mass.  Rep.  401.  The  consequence  necessarily  is,  that 
tbey  can  be  considered  only  as  simple  contract  debts ;  ffiMteU  ▼.  Chwdry,  6 
Johna  Rep.  132,  so  far,  however,  established,  that  mHtters  proper  for  jury 
determination,  which  appear  fh)m  the  record  to  have  been  fairly  submitted 
to  them,  cannot  be  overhauled ;  and.  indeed,  in  order  to  rebut  the  prima 
facie  evidence  they  carry  with  them,  the  defendant  must  show  their  injustice, 
or,  from  positive  proof,  that  they  have  been  unfairly  ur  irregularly  obtained. 
Jbylor  ▼.  Bryden,  8  Johns.  Rep.  173.  Therefore,  if  it  appear  that  the  judg- 
ment proceeded  upon,  was  obtained  against  an  absentee  from  the  state, 
without  any  personal  summons  or  notice,  as  by  nailing  a  declaration  against 
a  ooort-house  door,  Buchanan  v.  Bucker,  9  East,  192,  or  attaching  goods, 
EMBfurn  v.  Woodworth^  6  Johns.  Rep.  37,  or  on  a  rule,  served  on  the  defend- 
ant out  of  the  jurisdiction,  to  show  cause  why  judgment  should  not  go 
against  him,  de  bonis  propriia^  Fhdon  v.  Oarlick,  8  Johns.  Rep.  184,  an  action 
cannot  be  maintained  upon  it.  The  only  reason  why  it  will  support  a  suit, 
is  the  implied  asstimpait  to  pay,  which,  in  the  cases  above  put,  the  law  will 
not  raise.  The  same  rule  governs  in  suits  against  bail  as  in  those  against 
Ibetr  principals.  Bobinaon  v.  Ex^s,  of  Ward,  8  Johns.  Rep.  364.  But  though 
the  foreign  judgment  be  by  nU  dicit,  as  the  record  is  "  comes  and  defends  the 
wrong,'*  Ac,  that  fact  will  be  presumed  to  be  true,  and  that  the  party  had 
notice  and  appeared.  Makmy  v.  Oibhons,  2  Camp.  602.  It  would  seem  t'.iut 
in  Connecticut  a  judgment  obtained  in  another  state,  after  actual  or  legal 
notice,  cannot  be  impeached.     Smith  v.  Bhoadea,  1  Day's  Gas.  in  Error,  1 68 

See  also  Pawling  v.  Bird^s  ExWa.,  13  J.  R.  205.  But  it  is  now  established, 
that  a  judgment  of  a  sister  state  is  conclusive  and  incontrovertible,  if  tiie 
court  had  jurisdiction  not  only  of  the  cause,  but  of  the  partieR  also,  by  tlio 
personal  service  of  process,  or  the  appearance  of  the  defendant.  See  MUla 
V.  Duryw,  7  Cranch,  481 ;  Bfyrden  v.  FUch,  16  J.  R.  121 ;  BisseU  v.  Briggs,  9 
Mass.  Rep.  462 ;  Shumway  v.  Stiliman,  6  Wend.  447 ;  Andrews  v.  MonUjO' 
mery,  19  J.  R.  162 ;  Starhack  v.  Murray,  6  Wend.  148 ;  Wheeler  v.  Raymowl, 
8  Cow.  311;  Thimas  \\  Bobinaon,  3  Wend.  267;  Bradshaw  v.  Htath,  II 
WeudL  407. 
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Hitchcock  V.  Aicken. 


Beceptum  est  optima  ratione  in  eocecutione  sentenHate  aJUn 
JatxB,  servarijus  lod  in  quoJU  exectitio^  non  ubi  resjudoata  oL 
2  Huber.  540. 

Lewis,  Ch.  J.  The  question  between  these  parties  ia 
both  important  and  difficult;  and  my  opinion  upon  it  baa 
been  formed  with  diffidence  and  deliberation.  Were  the 
whole  case,  or  both  parties,  before  us  for  consideration,  it 
would  be  easy  to  determine  on  their  respective  merits. 
But  we  are  called  to  decide  an  abstract  proposition ;  whether 
under  the  article  of  the  constitution,  and  the  act  of  the 
general  government,  referred  to,  the  judgmenta  of  courts 
of  another  state  shall  be  so  conclusive  here  as  to  exclude  all 
further  examination  of  their  merits  ?  Had  this  article  gone 
no  further  than  that  of  the  confiederation  on  the  same  sub- 
ject, I  should  have  doubted  the  correctness  of  the  princi- 
ples of  decision  in  Phelps  against  Holker^  as  applicable  to 
it ;  and  should  have  understood  faU  faith  and  credit  in  the 
same  sense  that  implicit  faith  is  applied  in  Westminister 
Hall  to  the  records  of  a  court  of  record ;  which  is,  that  they 
are  not  to  be  controverted.  But  the  latter  part  of  the  section 
precludes  such  understanding,  and  qualifies  the  sense  in 
which  the  former  is  to  be  accepted.  For,  where  is  the  use  of 
congress  prescribing,  by  general  laws,  the  eflFect  of  such 
judgments,  or  of  the  proof  of  them,  which  is  the  same  thing, 
(should  that  be  the  grammatical  construction.)  if  by  JiiU 
faWi  and  credit  absolute  verity  is  intended. 

The  next  question  is,  does  the  act  of  congress  prescribe 
the  eft'ect  of  such  judgments?  In  terms  it  certainly  does  not 
On  the  contrary,  it  limits  and  restrains  the  generality  of 
the  first  period  of  the  article  under  consideration,  by  de- 
claring that  such  judgments,  when  authenticated  in  the 
manner  prescribed,  shall  be  entitled  to  the  same  faith  and 
credit  in  every  court  iviilmi  tlie  United  States,  as  t/iey  have  by 
law  or  tisage  in  the  courts  of  Vie  state  from  whence  they  are, 
or  shlall  he  taken.  But  admitting  the  act  of  congress  to 
Im)  an  execution  of  the  power  vested  in  that  body  by  the 
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Jaokaon  t.  Brown. 


oonstitutioB,  it  will  not,  in  my  ^conception,  have  [*484] 
the  effect  of  rendering  such  judgments  conclusive 
here.  It  will  become  necessary  to  examine  their  effect  in 
the  state  in  which  they  are  pronounced,  and  we  know  that 
some  of  them,  which  are  founded  on  attachments  issuing 
in  neighboring  states,  against  absent  debtors,  are  not  con- 
clusive in  thoi^  statea  And  it  certainly  never  could  be 
intended  to  give  such  judgments  greater  effect  here  than 
they  would  have  there.  We  have  had  instances  also,  of 
process  issuing  from  a  court  of  a  neighboring  state  being 
served  here,  in  violation  of  a  positive  law  of  our  own  state, 
which  we  are.«bound,  by  such  law,  to  consider  as  illegal 
and  void. 

By  pronouncing  them  conclusive^  we  should  also  pre> 
elude  all  inquiry  into  fraud,  which  certainly  would  vitiate 
them  in  every  e^i  possessing  a  regularly  organized  system 
of  jurisprudence 

I  cannot,  tbentfore,  believe,  that  a  just  construction  of 
the  constitution  and  law  of  the  United  States  will  warrant 
the  conclusion,  that  such  judgments  are  in  no  case  re-ex- 
ami  nable  in  an  action  founded  on  them  in  another  state; 
and,  therefore,  as  we  are  called  upon  to  pronounce  on  this 
question  in  the  abstnkst,  my  opinion  is,  that  the  verdict  be 
set  aside. 

New  trial 


►►•< 


Jackson,  ex  dsm.  Prior,  A.  Knap  and  E.  Knap, 

against  Brown. 

though  the  act  of  God  be  the  cause  of  not  proceeding  to  trial  according  lo 
notice,  jet,  if  the  impossibilitj  of  proceeding  be  discovered  in  time  for  a 
countermand,  which  the  plaintiff  neglects  to  give,  he  must  paj  costs. 


This  was  an  application  for  costs  for  not  proceeding  to 
triafl 
Vol.  L  76 


4S4  CASBS  IN  THB  SUPBEUE  CX)nBT. 

Kirbj  T.  CogswelL 

The  plaintiff  relied  on  the  prevalence  of  the  yellow  fever, 
which  after  noticing  for  the  circuit,  prevented  him  from 
obtaining  a  paper  necessary  on  the  trial. 

Per  Ouriam.  It  does  not  appear  any  countermand  waa 
ever  given,  though  there  was  time  for  doing  so,  between 
the  period  when  the  impossibility  of  procuring  the  docu- 
ment was  discovered,  and  the  day  fixed  for  the  circuit  It 
is  true,  the  act  of  God  is  to  work  injury  to  no  one ;  but 
when,  as  here,  the  impossibility  induced  by  that  act  could 
have  been  communicated  to  the  defendant  in  season,  to 
to  have  prevented  his  attendance  on  the  circuit,  and  this 
was  omitted,  the  fault  was  with  the  plaintiff,  and  be  must 
pay  cost8.(a) 

Motion  granted. 


KiRBT  against  COGSWELL. 
AAer  oertificate  to  staj  proceodingB,  both  parties  ipay  notioe  tot  aigament 

It  was  ruled  in  this  cause,  that,  after  a  certificate 
[*485]  of  probable  *cause,  to  stay  proceedings,  both  par- 
ties may  notice  for  argument,  and  that  the  not 
entering  and  noticing  for  argument  by  the  party  obtaining 
the  certificate  to  stay,  is  no  cause  for  a  motion  to  discharge 
the  order;  Vide  ante,  848,  especially  if  made  without 
•notice 

M  See  Jaekwn  t.  iiSiiM,  ante,  '.S8 
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People  y.  Freor. 


Ths  People  against  Freer. 

Ob  a  rale  to  show  eaoae  whj  an  attachment  should  not  go  ibr  a  oontempi 
in  pnbliahing  things  reflecting  on  the  oouiti  in  a  cause  then  pending,  the 
defendant  should  appear  in  person  on  the  day  for  showing  cause.  Denying 
any  disrespectful  intent  is  only  an  excuse,  but  no  justification,  if  the  words 
pablislicd  be,  in  the  opinion  of  the  court,  contemptuous. 

A  Rule  was  granted  last  term,  for  the  defendant  to  show 
cause,  on  the  first  day  of  this,  why  an  attachment  should 
not  issue  against  him  for  u  contempt  in  publishing  some 
paragraphs  in  the  Ulster  Gazette,  respecting  the  trial  of 
Harry  Croswell,  for  a  libel  on  the  president,  then  «ti& 

Hdmilion^  on  bringing  in  the  affidavit  of  the  defendant, 
(who  did  not  himself  appear  in  court,)  moved  for  an  en* 
largement  of  the  rule  till  the  next  term,  to  consult  with 
the  defendant  as  to  expunging  some  part  of  the  matters  in- 
troduced, as  irrelevant.  The  idea  of  an  intentional  con* 
tempt  was,  he  said,  denied,  but  there  were  circumstances 
introduced,  which  counsel  thought  had  better  be  omitted. 

Per  Ouriam,  If  the  application  had  been  to  supply  any 
new  fact,  and  that  fact  had  been  made  to  appear  by  affi- 
davit,  it  would  have  been  attended  to ;  but  we  cannot  en* 
large  a  rule  merely  to  give  counsel  an  opportunity  to  con- 
sider of  the  propriety  of  expunging  parts  of  an  affidavit, 
which,  we  must  consider,  has  been  made  according  to  the 
truth  of  the  case. 

Hamilton  then  read  the  affidavit,  which  did  not  deny  the 
publication,  but  only  went  to  negative  any  intentional  con- 
tempt or  disrespect  towards  either  the  court  or  its  mem- 
bers. 

Sanford^  contra.     The  publication  being  confessed,  the 
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Hoaghton  ▼.  Strong. 

court  has  only  to  pronounce  whether  it  amounts  to  a  oon 
tempt  or  not.    The  intention,  giving  it  the  utmost  latitudCi 
can  be  taken  only  in  mitigation.    It  cannot  make  the  pub- 
licaticn  less  a  contempt     A  man  cannot  justify  his  oondad 
by  saying  I  have  offended,  but  did  not  mean  to  sin.     The 

question  is  simply  this,  ought  an  attachment  to  gc 
[*486]     for  this  ^publication  ?    In  deciding  this  question 

the  court  is  not  to  look  beyond  the  words  con* 
tained  in  the  paper. 

Hamiltonj  in  reply.  I  cannot  subscribe  to  the  doctrine 
that  the  court  will  not  look  beyond  the  paper  itself  This 
is  extending  the  doctrine  of  libel&  I  have  heard,  that 
there  the  truth  may  not  be  given  in  evidence,  but  never 
yet  did  I  hear  that  another  paper,  or  circumstance,  may  not 
be  given  in  evidence  to  show  the  intent.  So  here,  the  mo> 
tive  of  publication  may  surely  be  urged  to  prove  that  no 
contempt,  in  fact,  existed. 

Per  Curiam.  The  affidavit  does  not  justify  the  publicar 
tion.  It  is  at  best  but  an  excuse.  On  such  occasions  as  the 
present,  the  defendant  ought  to  appear  in  person  and  an* 
swer.  Let,  therefore,  the  rule  for  an  attachment  be  made 
absolute. 

Bule  for  attachment  absolute. 


Houghton  against  Stbong. 

Am  dodaraUon  in  a  justice's  court  should  be  so  lar  formal  as  to  abow  11m 
of  action,  or  it  will  be  fatal  on  error 


On  certiorari  from  a  justice's  court.  The  declaration, 
appeared  from  the  return,  stated,  that  the  defendant 
"privily,  wilfully  and  maliciously,  hy  certain  conduct^  da- 
muged  the  plaiiitift'to  the  amount  cf  twenty -five  dollars.* 


NBW  YORK,  NC  7EMBBR,  1803.  4^9 


Houghton  ▼.  Strong. 


General  errors  were  assigned ;  and  it  was  principally  relied 
on,  that  no  cause  of  action  was  stated  in  the  count  so  as  to 
show  the  justice  had  cognizance  of  the  suit 

iV  Curiam.  The  declaration  is  bad.  It  ought  to  have 
stated  not  only  the  injury,  but  how  it  arose.  If  this  be 
necessary  in  this  court,  it  is  more  so  before  inferior  tribu- 
nals, whose  proceedings  may  be  reviewed  here.  Unless 
the  cause  of  action  be  stated  with  certainty,  it  is  impossible 
for  us  to  know  whether  the  justice  had  jurisdiction  or  not 
This  very  suit  may,  for  aught  that  appears,  have  been 
slander,  or  for  an  assault  and  battery,  or  for  some  other 
matter  not  cognizable  before  a  justice.  Nor  does  it  appear 
by  any  part  of  the  record,  (none  of  the  testimony  being  re- 
turned,) what  kind  of  action  was  proved  by  the  witnesses. 
The  judgment  must,  therefore,  be  reversed  with  costs.(a) 

Judgment  reversed. 

(a)  The  general  role  as  to  pleadings  in  a  Jostice's  oonrt  is,  that  they  need 
not  be  framed  with  technical  nicety;  Ehd  ▼.  SmUh^  3  Gaines'  Rep.  188. 
Picket  y.  Weaner^  6  Johns.  Rep.  122,  the  court  haying  expressly  said  that 
special  pleading  before  those  tribunals  is  to  be  discountenanced.  KUne  ▼. 
Hmteif  3  Caines'  Rep.  276.  The  declaration,  however,  should  state,  though 
in  generals,  a  cause  of  action,  as  "  for  damages  on  account  of  not  f\ilfilling  a 
contract  for  a  lot  of  laud;"  Pekrie  t.  Woodworth^  3  Gaines'  Rep.  219,  because 
such  lum-y^OMUice  shows  a  cause  of  action.  But  if  the  demand  on  the  (ace  oi 
the  declaration  be  illegal,  the  court  will  not  sustain  the  proceedings.  As  or. 
a  dedarafcion  for  tavern  expenses  above  one  dollar  and  25  cents,  without 
showing  that  the  defendant  was  a  traveller,  or  lodger  in  the  plaintiflTs  house , 
Ehd  Y.  Smii\  vbi  aup.^  so  under  the  act  "to  lay  a  duty  on  strong  liquors,' 
the  dedanition  is  bad  without  a  time  or  place  where  the  liquor  was  sold , 
BlaadeUy.  HeuriU,  3  Gaines'  Rep.  137,  aiUer^  when  it  states  that  the  defendant 
"did,  in  the  house  of  A.  in  the  aaid  toum,  sell  to  B.  and  received  pay  for  one 
half  pint  of  whiskey."  Picket  v.  Weaver,  vbi  sup.  Where  the  decUration, 
on  a  promise  to  pay  the  debt  of  another,  d:«8  not  set  it  forth  to  be  in  writ* 
ing,  it  will  be  presumed,  if  not  shown  to  t:  0  contrary.  HoQiy  v.  Raihbtme^ 
8  Johns.  Rep.  U8. 

Notwithstandmg  the  disapprobation  with  which  the  case  of  BVvdeU  v. 
BewiU,  has,  more  than  once,  been  mentioned,  it  is  hazarded  as  an  authority  * 
and  is  believed  to  be  a  sound  one.  The  error  laid  down  by  Kent,  Gh.  J.,  us 
btal,  is  ftally  reoognized  by  the  court  in  Picket  v.  Weomer,  The  declaration 
4*d  not  state  the  town  where  the  offeo'^e  was  committed,  and,  says  tue 
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Knapp  T.  Palmer. 


Knapp  against  Palmer. 

OertUtratri  amended  according  to  the  affidavit  on  which  obtained  by  Btriking 
oat  the  words  "  trespass  on  the  case,"  and  inserting  "  debt" 

Error  on  certioran.   The  affidavit  on  which  the  certiofrari 

was  granted,  set  forth  the  action  to  be  dAt^  the 

[*487]     ceiHorari  *itself  stated  it  to  be  trespass  on  the  case. 

The  defendant  had  served  the  plaintiff  with  a  rule 

to  assign  errors,  before  the  expiration  of  which,  an  appli- 

uation  was  made  to  Mr.  Justice  Kent^  for  an  enlargemeat 

l/hief  tTastice,  "this  is  fatal"  Can  there  be  a  doubt  on  the  point?  For  how 
can  the  overseers  of  any  other  town  than  that  where  the  offence  was  com- 
mitted have  a  right  to  sue?  The  plaintiff,  therefore,  did  not  show  any  title. 
Mr.  Justice  Spencer  adds,  "  that  Ume  and  place  were  wanting."  They  were 
necessary  for  the  same  reason.  He  fiirther  states,  "  nor  does  it  negative  the 
quaUfieations  of  the  proviso."  If  for  "proviso,"  we  read  *' clause,"  a  reading 
that  the  law  of  the  case  demands,  and  which  it  might  be  presumed  every 
man  of  the  profession  must  see,  from  the  word  ^^qualificatumaf^*  is  a  misprision 
either  of  the  reporter,  or  of  the  press,  the  case  is  so  far  unimpeachable;  for 
the  declaration  should  have  negatived  the  license.  Livingston,  J.,  states  aff 
necessary  to  be  done,  what  was  done  in  Picket  v.  Weaver;  a  specification  ol 
the  liquor;  but  adds  hypothetically  the  negativing  the  liquors  in  the  proviso; 
which,  in  truth,  was  unnecessary,  as  is  decided  in  Bennett  v.  ffurd,  3  Johns. 
Rep.  438.  What,  tlien,  does  the  case  of  BlasdeU  v.  Hewitt,  determine?  Ist 
That  in  a  qui  tarn  action  under  the  above  statute,  as  a  moiety  of  the  penalty 
is  given  to  the  overseers  of  the  poor  where  the  ofihnce  is  committed,  the 
declaration  must  allege  the  place,  to  give  a  title  to  the  plaintiffs.  2d.  That 
:br  the  same  reason,  time  and  place  are  necessary.  3d.  That  as  the  enacting 
clause  specifies  a  qualification  which  would  discharge  from  the  penalty,  that 
quuliflcation  jnust  be  negatived.  4th.  Tb&t  the  liquor  should  be  particu- 
larized, with  a  dubitatur  as  to  the  negation  of  these  liquors  mentioned  in  the 
proviso. 

It  is  hoped  that  the  preceding  elucidation  will  clear  the  case  of  BlaadeU  v. 
Ilewitty  from  the  obloquy  which,  it  is  conceived,  has  been  rather  unjustly  oast 
upon  it  The  opinion  of  the  judges  are,  with  the  exception  of  the  word 
*'  proviso,"  certaiiily  reported  as  pronounced;  and  it  is  presumed  the  case  if 
not  the  less  law,  because  three  or  four  reasons  warrant  the  judgment 

With  respect  to  the  complaint  in  a  justice^s  court,  see  Code  of  Procedire, 
sec.  64 ;  Waterman's  Treatise  on  the  Powers  and  Duties  of  Justices  of  the 
Toaco  in  the  State  of  New  York,  pp.  85,  86. 


NEW  YORK,  NOVEMBER,  1801  4g7 

LtTingtton  v.  Rogpers. — ^Den  v.  9mi. 

of  the  time,  which  was  ordered  on  an  affidavit  of  the  plain 
tifTs  attorney,  specifying  the  original  caase  of  action,  and 
that  the  describing  the  cause  as  a  trespass  on  the  case  was 
a  mistake. 

Woods,  on  this  affidavit,  now  moved  for  leave  to(a) 
amend  the  certiorari,  by  striking  out  the  words  "  trespass 
on  the  case,"  and,  in  their  stead,  inserting  the  word  "debt*' 

Ordered  accordingly. 


Livingston  against  BooKRa 

Practice  as  to  entering  causes  for  argument 

The  court  ruled,  that  causes  which  had  been  noticed  for 
argument,  und  duly  entered  by  the  clerk,  if  not  brought 
on,  are  to  be  renoticed  to  the  clerk  for  him  to  re-enter,  as 
they  will  not  be,  of  course,  carried  over  to  the  calendar  of 
the  next  term.(i) 


Den  against  Fen. 

Feigned  issue.    Inquest 

If,  in  a  feigned  issue  from  the  court  of  chancery,  an 
inquest  be  improperly  taken,  relief  must  be  sought  in  this 

(a)  See  Schoonmaker  v.  7Va?M,  2  Gaines'  Rep.  110. 

See  also  Kissam  v.  Morris,  2  Wend.  269 ;  Clapp  v.  Bromagham^  9  Cow. 
304;  Dexier  v.  Hoover,  2  Cow.  626;  Bird  v.  Sibbie,  1  C<»w.  682;  1  Cow.  41  • 
id.  38. 

(ft)  See  Oodwiae  and  others  v.  Hacker^  ante,  75,  n.  (b) 
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oourt(a)  And  if  notice  of  trial  has  not  been  given,  it  will 
be  set  aside,  with  costs,  to  be  paid  by  the  plaintiff's  attor- 
ney.[l] 


Jones  against  Emebson. 

On  pfodncUon  of  a  oeitifieate,  nnder  Uie  bankrupt  law  of  the  United  State% 
granted  in  a  sister  state^  the  court  will  discharge. 

The  defendant  had  obtained  his  certificate  under  a  com* 
mission  of  bankruptcy,  issued  against  bim  in  Connecticut; 
he  was  afterwards  arrested,  in  this  state,  at  the  suit  of  the 
plaintiff,  but,  on  production  of  his  certificate,  the  oourt 
ordered  him  to  be  discharged.(&) 


ZoBiESKiE  against  Bauder. 

The  oourt  will  not  change  the  venue  on  an  affidavit  aajing  there  is  a  party 
spirit  in  a  county  against  the  person  applfing. 

Tms  was  a  motion  bj  the  defendant  to  cbange  the  venue^ 
in  an  action  of  slander,  from  the  count}'  of  Albany 
[*488]  to  *that  of  Montgomery,  on  an  affidavit  that  "  the 
cause  of  action  arose  in  the  latter  county,  and  not 
elsewhere,  and  that  the  attendance  of  a  large  number  of 
witnesses,  on  his  part,  would  be  necessary  at  the  trial,  all 
of  whom  resided  in  Montgomery  and  its  contiguous  county, 
Herkimer." 

(a)  Doe  ▼.  BoCf  1  Johns.  Cas.  402.  If  it  be  ordered  by  this  oourt|  and  any 
difficulty  arise  in  making  it  up,  it  must  be  settled  by  a  judge  or  oommiii' 
iloiier  at  chambers.    Richards  ▼.  Brawn^  7  Johns.  Sep.  320. 

[1]  As  to  fbigned  issues,  see  Code  of  Procedure,  sec.  72. 

{h)  But  they  will  not  on  the  mere  issuing  a  commission  of  bankrupt  against 
hiaa.    Jf  Muter  y.  JCsfi,  1  Bos.  k  Pull  302. 
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The  plaintiff,  to  retain  the  venue  where  he  had  laid  it, 
iworc,  **  that  some  of  the  slanderous  words,  for  which  he 
instituted  this  suit,  were  spoken  of  him,  as  be  verily  be* 
Iieves,  and  has  been  informed,  in  relation  to  his  pablio 
capacity,  as  canvasser  of  an  election  for  senators  for  the 
western  district;  that  the  defendant  is  classed  among  those 
whose  political  opinions  are  different  from  his  own ;  and 
that,  on  account  of  the  violent  party  spirit  which  prevails 
in  Montgomery,  he  believes  an  impartial  trial  cannot  be 
there  had.'' 

Per  Ouriam,  We  do  not  think  the  plaintiff  entitled  to 
retain  the  venue  in  Albany.  The  court  will  not  presume 
that  an  impartial  trial  cannot  be  had,  merely  because  the 
parties  differ  in  politics,  and  a  violent  party  spirit  prevails 
in  Montgomery.  If  the  plaintiff  had  stated  that  the  inha- 
bitants of  that  country  had  generally  prejudged  the  ques- 
tion; or  were  particularly  interested  in  it;  or  that,  for 
certain  reasons,  they  entertained  a  prejudice  against  him ; 
or,  that  the  defendant  was  a  person  of  uncommon  influence, 
it  might  have  altered  the  case.  It  does  not  follow,  that 
because  some  of  the  words  were  spoken  of  him  as  canvasrcr 
of  an  election  for  the  western  district,  that  the  inhabitants 
of  Montgomery  will  be  more  partial  than  those  of  any 
other  county,,  for  in  the  event  of  such  an  election,  the 
citizens  of  the  whole  state  have  nearly  the  same  interest. 
If  violence  of  party  spirit  (which  in  free  governments  will 
always  rise  to  a  certain  degree)  be  a  reason  for  changing  a 
venue  between  suitors  of  various  political  sentiments^  there 
will  be  no  end  to  applications  of  this  kind,  and  after  all, 
where  will  a  county  be  found  entirely  free  of  it?  We  hope 
that  no  difference  of  this  kind  will  ever  influence  delibe- 
rations within  a  court  of  justice,  or  prevent  the  decision  of 
any  controversy  on  its  real  merits.(a) 

Venue  changed. 

^)  That  th«  diflposUion  of  (he  inhabitants  of  the  oountj  is  Qn&Torable  to 
tnrnpikefl^  is  no  cause  for  changing  the  venue  in  a  turnpike  cause.    Nem 

Vol.  I.  77 
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[*489]    BoWKE,  surviving  partner  of  Bowne  &  Embbbb, 

against  Shaw. 

Thb  Same  against  Neilson  and  Bukkeb. 

If  boih  insurer  and  insored  on  lawftil  gooda,  in  a  policy  containing  the  nsoal 
dause  of  warranty  against  contraband,  know  there  is  contraband  on  board, 
the  warranty  against  loss  under  the  clause  against  illicit  trade  and  con- 
traband of  war  will  apply  only  to  the  goods  insured.  The  suit  for  a  return 
of  premium  must  be  against  the  underwriter,  not  the  broker,  though  the 
assured  be  themselTCS  underwriters  and  the  broker  employed  by  both 
parties. 

These  were  two  actions  on  a  policy  of  assurance  on  the 
cargo  of  the  schooner  Polly,  in  which  verdicts  were  taken 
for  the  plaintift',  subject  to  the  opinion  of  the  court  on  a 
case  made,  with  liberty  to  turn  the  same  into  a  special 
verdict. 

The  only  question  in  the  first  cause  was  on  the  effect  of 
the  warranty  against  loss,  "  by  capture,  or  detention  for  or 
on  account  of  any  illicit  trade,  or  trade  in  articles  contra 
band  of  war." 

The  facts  were  shortly  these ;  the  property  insured,  no 
part  of  which  was  contraband,  really  belonged  to  the 
plaintiff  and  his  deceased  partner,  who  were  also  owners  of 
the  schooner.  They,  however,  as  agents  for  Joseph  M, 
Stansbury,  shipped  on  his  account,  in  the  same  vessel, 
other  articles  which  were  contraband,  and  Embree  even 
made  out  the  invoice  in  his  own  hand-writing.  The  differ- 
ence of  premium  between  contraband  and  other  goods  for 

Windsor  Ikumpike  Company  v.  WiUon,  3  Caines'  Rep.  127.  Nor  in  a  cause 
by  a  corporation  of  a  cit,v,  the  interest  of  the  dtiz^ens,  merely  as  being  such; 
CorporaHon  of  New  York  v.  Dawson^  Caines'  Praa  129,  nor  that  one  of  the 
parties  to  the  suit  is  sherifi*  of  the  ooiinty.  Baker  db  Shane  y.  Sieight^  2 
(^.'lines'  Rep.  46.     See  ante,  p.  4,  n.  (a),  and  123,  n.  (a). 

See  also  Mesaenger  v.  Holmes,  12  Wend.  203 ;  The  People  v.  Wdib,  I  HiU, 
179;  The  People  v.  VermOgea,  7  Cow.  108;  Bowman  v.  JSfy,  2  Wend.  260; 
ScoUr.  Gibba,  !)  J.  G.  lltt. 
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that  voyagSi  i^  21  per  cent.  At  the  time,  however,  of 
subscribing  the  fi^icj,  Shaw  knew  there  were  contraband 
articles  on  board :  Neilson  and  Bunker  did  not :  and,  as 
soon  afl  they  did  know  it,  insisted  on  being  discharged 
from  the  policy.  This  the  plaintiff  agreed  to  do,  but  did 
not  erase  their  names  from  the  instrument  The  vessel 
was  taken,  and,  together  with  her  cargo,  condemned  as 
lawful  prize.  In  promulging  the  sentence,  on  the  18th  of 
December,  1860,  the  judge  rested  himself  on  the  general 
interest  of  the  plaintiff  in  the  contraband.  This  he  inferred 
from  its  appearing  that  Stansbury  was  part  owner  of  the 
vessel  in  the  September  preceding,  and  there  being  no 
evidence  of  his  having  ever  alienated  his  share.  He  also 
relied  on  the  invoice  of  the  contraband  being  in  the  hand- 
writing of  Embree.  It  was,  however,  admitted,  that  the 
plaintiff  had  not,  either  directly  or  indirectly,  any  interest 
in  the  contraband  articles. 

In  the  case  against  Neilaon  and  BuTiker^  the  return  of 
premium  was  the  sole  object  of  the  suit.  The  defendants 
contending  the  broker  was  as  much  the  debtor  for  the  pre- 
mium to  the  assured  as  the  assurer,  and,  therefore, 
the  action  improperly  *brought  against  them.  The  [*490] 
facts  on  this  point  are  fully  detailed  in  the  opinion 
of  the  court. 

Hoffman^  for  the  plaintiffs.  The  court  is  called  on  to  say 
whether  the  warranty  is  confined  to  the  goods  insured  by 
the  policy,  or  shall  be  considered  so  extensive  as  to  guard 
against  all  losses,  whatsoever  they  may  be,  arising  from 
any  article  on  board  which .  may  be  contraband.  There  is 
no  position  of  law  more  known,  or  more  acted  on,  than 
this;  the  mere  letter  of  a  contract  is  not  to  be  the  rule 
of  exposition.  It  is  to  be  construed  according  to  the 
spirit,  and  expounded  according  to  the  intent.  If  so, 
though  the  words  be  large  enough  to  cover  all  goods,  we 
may  examine  into  the  intent,  which  cannot  be  better  done 
than  by  inquiring  into  t)ic  the  reason  of  introducir.g  this 
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cdauBe ;  the  mischief  it  was  meant  to  redrtdsa,  and  the  rem 
^y  it  was  designed  to  afford.  Jt  owes  its  origin  to  Seton, 
Maitland  &  Cp^:  Thej.  {insured  oontraband  merohaodize^ 
without  Qommunicating  its.  nature,  aad  this  court  decided 
a  neuter  need,  not  avow  the:  quality  of  shipment,  alLgooda 
being  to  him  lawful  trade.(a)  To  communiciiteto  the  un<* 
derwriter  the  particular  species  of  oommodity  shipped,  and 
yet  to  warrant  only  as  to  that  commodity,  was  the  clause 
introduced  into  our  policies.  The  conduct  of  Neilaon  and 
Bunker^  show  this  constrjaction  ought  to  be  adopted.  On 
being  informed  there  were  contraband  articles  on  board, 
they  desired  to  be  released  from  their  responsibility ;  this 
was  unneoessary .  if  the  warranty  oovened  those  articles. 
The  generality  of  the  construction  is  against  it  An  im* 
porter  must  warrant  against  transactions  and  parties  thous- 
ands of  miles  distant,  and.  always  in  the  dark.  This  would 
destroy  insurance  itself.  Besides  Shaw,  underwrote,  with 
a  knowledge  of  all  the  circumstances,  and  must  be  pre- 
sumed to  have  taken  the  risk  of  consequences  from  contra- 
band articles  on  himsel£   .  Our  construction,  therefore^  as  to 

him,  must  prevail 

ti 

Pendleton  and  Harrison,  contra. .  The  intention  of  intro- 
ducing the  clause,  on  the  construction  of  which  the  whole 
of  this  controversy  depends,  was  to  relieve  the  underwriter 
Jrom  his  general  liability.     It  was  an  exception  from  what 

was  considered  as  the  effect  of  the  policy.  Being 
[*491]     so,  the  exception  *must  be  coextensive  with  the 

effect  The  words,  also,  used  for  this  purpose,  are 
equally  large.  They  are,  "  for  or  on  account  of  any  illicit 
or  prohibited  trade."  But,  in  deciding  the  present  case,  it 
is  not  necessary  to  determine  the  universal  operation  of 
the  clause  in  question.  The  plaintiff  here  was  owner  of 
the  vessel.  He  is  presumed  conusant  of  all  that  comes  on 
board.     By  the  old  maritime  law,  his  vessel  was  liable  to 

(a)  The  case  alladod  to.  is  Sehn,  M  litand  A  Qkv,  Law,  abioe  nporM  is 
I  Johns  Gas.  1. 
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oonfiscation  for  having  contraband  on  board,  merely  from 
the  circamBtance  of  his  supposed  knowledge.  This,  on  gen- 
eral principalB,  would  affect  the  cargo  which  belonged  to 
him,  becaiise  the  taint  of  contraband  is  communicated 
wherever  there  is  privity.(a)  It  is  only  in  modem  days 
that  we  have  had  the  rule  relaxed,  but  that  is  only  when 
actual  knowledge  is  not  proved.  Here  Che  reverse  is  the 
case,  and  the  circumstance  of  the  plaintiff's  partner  having 
written  out  the  invoice,  was  a  principal  ingredient  in  cans* 
ing  the  condemnation.  In  th^  case  of  Neilson  and  Bunker^ 
allowing  the  plaintiff  entitled  to  recover,  it  must  be  from 
the  broker,  and  not  from  the  defendants. 

SamiliUm,  in  reply.  It  is  contrary  to  the  principles  of  a 
warranty,  that  it  should  extend  to  all  things.  It  can  relate 
only  to  the  subject  matter  insured.  When  we  warrant  of 
a  certain  thin^,  we  warrant  of  that  thing  alone.  Whe»  ^ 
we  warrant  against  acts,  we  may  warrant  against  the  acts 
of  all  the  world.  The  intent  of  the  clause  cannot  be  doubt- 
ed. It  was  framed  by  myself  to  avoid  the  construction 
contended  for  on  the  other  side,  and  to  confine  the  opera- 
tion of  it  simply  to  the  article  insured.  I  have  heard  that 
every  new  clause  in  an  instrument  is  but  a  fertile  source  of 
litigation,  and  it  is  with  regret  I  find  in  myself  a  personal 
verification  of  the  truth  of  the  remark.  But  whatever  may 
be  the  construction  of  the  effect  of  the  warranty,  it  cannot 
touch  the  present  case,  because  all  was  known  to  the  de^ 
fendant  I  cannot,  however,  agree  that  the  operation  of 
the  clause  is  to  be  different  against  different  persons.  The 
rule  of  law  must  be  the  same  as  to  all. 

Lewis,  Ch.  J.  delivered  the  opinion  of  the  court.  The 
question  between  the  parties  of  the  suit  against  Shaw,  arises 
upon  the  warranty  against  loss  by  capture  or  detenli)n  for  trad- 
ing in  articles  contraband  of  war.     The  effect  which  contra* 

(a)  See  the  case  of  The  JF)rankUn,  3  Rob.  Ad.  Rep.  217,  and  the  note  there^ 
vc  221,  (a),  where  this  point  is  ably  treaveo. 
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band  shall  have  upon  lawful  goods  when  going  tc 
[*492]  *the  port  of  a  belligerent^  would  be  here  a  proper 
subject  of  inquiry,  had  the  fact  of  the  Polly's  <^r- 
rying  such  contraband  been  secreted  from  the  insurer  at  the 
time  of  subscribing  the  policy.  But  it  is  stated  in  the  case 
that  the  circumstance  was  within  his  knowledge.  It  is, 
therefore,  only  necessary  to  inquire  into  the  understanding 
the  parties  had  of  the  contract  they  entered  into.  The 
goods  covered  by  the  policy  on  which  this  suit  is  brought 
were  lawful,  and  insured  at  a  premium  of  9  per  cent  Cer- 
tain contraband  articles  were  shipped  in  the  same  vessel 
by  the  plaintiff  as  agents,  and  insured  at  the  premium  of 
80  per  cent  With  a  knowledge  of  this  fact,  the  defendant 
subscribed  the  policy,  and  as  both  parties  must  be  presumed 
equally  acquainted  with  the  law  upon  the  subject^  he,  doubt- 
less, took  the  risk  of  all  the  consequences  that  might  result  to 
the  lawful  from  the  illicit  goods :  the  warr^ty  extending, 
in  the  understanding,  of  the  parties,  to  the  goods  only 
which  were  the  subject  of  the  policy.  See  Sudeley  v.  DekL^ 
fidd^  2  Caines'  Bep.  222,  and  note  here. 

We  are,  therefore,  of  opinion,  the  plaintiff  is  entitled  to 
recover  as  for  a  total  loss. 

In  the  case  of  the  same  plaintiff  against  Ndbon  and  Buf^ 
ker,  we  think  the  former  entitled  to  a  return  of  premium. 
The  broker  who  held  funds  of  both  parties,  debited  the 
plaintiff  in  account,  with  the  whole  amount  of  the  premium 
due  on  the  policy,  and  credited  the  defendants  for  their  pro- 
portion.  In  May,  1801,  he  settled  with  the  plaintiff,  and 
paid  him  a  balance  which  did  not  include  the  premium  in 
question.  On  two  several  accounts  rendered  the  defendants^ 
the  amount  of  premium  still  stood  to  their  .credit  And 
although  a  balance  in  their  favor  has  always  lain  in  the 
hands  of  the  broker  to  a  greater  amount  than  the  premium, 
it  does  not  appear  to  have  been  left  there  for  the  purpose 
of  repayment  to  the  plaintiff    No  authority  for  this  pur 
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pose  has  ever  been  given,  and  the  defendants  must  be  eon- 
aidered  as  still  withholding  it  from  the  plaintiffs. 

Judgment  for  the  plaintifis,  in  both  suits. 


Ds  Petster  and  Charlton  against  Gardner. 

la  ft  policy  on  commisBious  on  lawfbl  goods,  the  warranty  against  oontraband 
ia  not  broken,  though  the  assured  be  captain,  and  consignee  of  illicit  arti 
cles  shipped  on  board  without  the  knowledge  of  the  underwriter. 

On  error  from  the  mayor's  court,  upon  a  judgment  ren 
dered  against  the  now  plainti£&. 

*By  the  special  verdict,  it  appeared  the  insurance  [*493] 
was  effected  on  the  commissions  of  the  defendant 
on  ^*  lawful  goods"  consigned  to  him,  shipped  in  the  same 
vessel,  and  for  the  same  voyage,  as  were  mentioned  in  the 
preceding  cases  against  Shaw,  and  against  Neilson  and 
Bunker.  The  defendant  was  also  consignee  of  the  con- 
traband goods  of  Stansbury,  and  master  of  the  Polly  ;  but 
the  commissions  on  the  contraband  were  not  insured.  It 
did  not  appear  that  the  now  plaintiffs  knew  any  contraband 
was  on  board.  In  other  respects,  the  facts  correspond  with 
those  in  Brovm  v.  Shaw. 

Livingston,  J.  delivered  tne  opinion  of  the  court.  The 
assured  in  this  policy,  has,  certainly,  made  out  a  case  of 
more  favor  than  the  one  we  have  just  disposed  of;  for  he 
was  not  owner,  but  only  master  of  the  Polly,  and  therefore, 
could  not  refuse  to  take  the  goods  of  Stansbury ;  nor  had 
his  interest,  or  agency,  any  influence  on  the  confiscation. 
The  judgment  of  the  court  below  must  therefore,  be  affirmed 
with  double  costs. 

Judgment  affirmed 
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Jackson,  ex  denu  Stabing^  against  Bsfendobf. 

If  a  lot  be  g:ranted  by  deed,  and  its  number  specified  with  a  referenoe  to  a 
miq»,  the  whole  lot  will  pass  bj  the  deed,  though  it  there  Se  mentioned  aa 
containing  fewer  acres  than  it  absolutely  does. 

This  was  an  ejectment  to  recover  lands  in  the  oountj  of 
Herkimer. 

The  plaintiff,  in  support  of  his  title,  adduced  a  deed  to 
his  lessor,  by  which  Nicholas  Staring  granted  to  him  one 
certain  lot  of  land,  distinguished  by  the  name  of  lot  No. 
10,  in  the  new  patent^  in  the  second  tract,  on  the  south  side 
of  the  Mohawk  river,  '*  butted,  bounded,  and  described,  as 
can  be  more  fully  made  to  appear  Jby  a  map  of  the  said 
patent,  the  said  lot  No.  10,  said  to  contain  two  hundred 
acres,  more  or  less."  The  deed  then  went  on  specifying 
the  '^said  two  hundred  acres"  in  the  hahenduw^  covenant 
of  seisin,  and  clause  of  warranty.  It  appearing,  however, 
that  lot  No.  10,  contained  more  than  two  hundred  acres^ 
the  judge  at  the  circuit  ordered  a  nonsuit  to  be  entered. 
Application  was  now  made  to  set  aside  this  nonsuit;  and 
the  only  question  was,  .whether  the  deed  would  carry  the 
whole  lot,  as  it  contained  more  than  two  hundred  acres. 

Per  Curiam.  The  intent  was  to  convey  the  whole  lot 
It  referred  to  the  map.(a)     When  the  quantity  of  acres  is 

(a)  Where  lands  had  been  settled  under  a  survey  by  a  deputy  from  the 
Surveyor-general,  but  upon  a  wrong  liuOf  and  the  patents  for  those  lands^ 
w.thout  specifying  metes  nnd  bounds,  courses  or  lines,  but  described  them 
by  a  reference  to  a  map  in  the  office  of  the  secretanr  of  state  ''  as  there  known 
and  distinguislied,"  u  whs  ruled  that  the  locations  should  be  corrected  by 
the  map  referred  to.  Jackson  v.  Huntetj  1  Johns.  Hep.  495.  The  words 
"  more  or  less"  are  held  to  be  matter  of  mere  description ;  therefore,  if  a  man 
convey  his  land  specifying  the  quantity  100  acres  "  ba  (t  more  or  less,"  if  it 
turn  a' it  only  60  acres,  even  equity  will  not  relieve  the  vendee,  for  it  is  his 
own  ktcheg.  Anon.  2  Freein.  106.  So  if  lands  be  mentiop<Hi  in  a  conveyance 
•a  containing  so  many  acred,  '*  by  estimation,"  fur  »  small  quantity  over,  thi 
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Qentioned,  *it  is  only  as  descriptive  of  the  lot    [M94]'' 
According  to  common  acceptation.    The  non  suit 
must  be  set  aside. 

Nonsuit  set  aside. 


REGUL^  GENERALES. 

Ordered,  that  ia  future^  the  days  for  non-enumerated 
motions  be  Monday  and  Thursday,  in  the  first  week  of 
term,  and  Friday,  in  the  second  week. 

N.  B.  This  alteration  was  occasioned  by  the  late  act  of 
the  legislature  fixing  the  terms  of  this  court,  in  consequence 
of  which,  Thursday  is  become  the  qiuirto  die  posL[l]  The 
rules  of  October,  1801,  and  July,  1802,  are  therefore,  an- 
\iulled. 

Ordered,  that  every  person  who  shall  have  regularly 
pursued  juridical  studies,  under  the  direction  or  instruction 
of  a  professor  or  counsellor  at  law,  for  four  years,  within 

purchaser  is  not  liable,  nor  tbe  vendor  for  a  small  deflcioncy.  Sir  Cloudealy 
Shovd  V.  Bogan^  2  Eq.  Ca.  Ab.  688,  pi.  1.  How  much  will  be  covered  by 
tbe  words  more  or  less  is  not  accurately  de6n^.  In  a  lease  of  ten  acres  if 
they  fidl  short  three,  the  lessee,  it  is  said,  must  be  content  Day  v.  FUi^ 
Owen,  133.  On  the  other  hand,  if  it  specify  the  land  by  name,  and  add 
"containing  10  acres.**  wh^n  in  truth  it  contain*  V<\  the  whole  will  pass. 
Ihetford  V.  The^d^  Savil,  114.  We  have  ruled  that  a  conveyance  of  a  lot 
by  name,  "as  said  to  contain  600  acres,  be  the  same  more  or  less,"  is  a  per- 
formance of  the  condition  of  a  bond  to  convey  thiit  lot  "containing  600" 
acres,  though  the  lot  fell  short  125  acres.  Mann  ds  Iblea  v.  Pearson^  2  Johns. 
Rep.  37.  Note,  the  consideration  money  paid  was  a  gross  sum,  not  a  cer- 
tain sum,  at  and  after  the  rate  of  so  much  per  acre. 

See  also  Van  Wyek  v.  Wright,  18  Wend.  157;  Root  v.  Puff,  3  Barb.  Sup 
0.  Rep.  363;  Luce  v.  Oarley,  24  Wend.  461 ;  Lush  v.  >um,  4  Wend.  313 
Jaekaon  v.  McConneU,  19  Wend.  175;  Jackaon  v.  Baiienger^  16  J.  R.  471 
Mann  v.  Pearson^  2  J.  R.  37. 

[1]  See  to  the  same  effect  Rule  36  of  Sup.  Court 

Vol,  L  78 


,4/H  CUkSBS  IN  THE  SUPRBMB  GOITRT. 

Reguln  Generales. 

this  State,  or  shall  have  been  admitted  to  the  degree  of 
oouQsellor  at  law  in  any  other  of  the  United  States,  and 
practised  with  reputation,  as  sach,  for  fbor  years  in  sach 
state,  shall  be  entitled  to  a  license  to  practise  as  counsel  in 
this  court ;  and  that  the  second  rule  of  October  term,  1797 
be  annulled.(a) 

In  this  vaction  Mr.  Justice  Badctiffe  resigned  his  seat  on 
the  bench. 

(a)  No  person  other  than  a  natural  bom,  or  natoralized  citizen  of  thi 
United  States,  shall  be  admitted  as  a  oounsellor  or  attomej  of  tiila  oourSi 
Rule  of  August,  1806. 


ISO  OF  NOV£MBBR  TBBM. 


OASES 


▲BGUBD  AND  DSTBRMLMD 


DT  TBI 


SUPllEME  COURT  OF  JFDICilURE 


or  THI 


STATE  OF  NEW  YORK, 


V  ffSBEUABT  nBM,  XM  TBI  TWVMTT-BXaBTH  TmiR  Of  0T7B  INDIFlMDllKnr 


Attebburt  against  Telucb,  Jun. 

In  an  action  on  a  prommory  note,  U^  in  oonaeqaenoe  of  the  plaintiffs  atto^ 
nejT  having  no  agent  in  Albany,  the  suit  be  nothproBaed  there  for  want  oi 
declaring^  and  judgment  hy  de&nlt  be  obtained  in  New  York,  and  the 
damages  assessed  by  the  derk  endorsed  on  the  note,  the  court  will,  when 
the  costs  of  non-proa  have  been  paid,  and  the  judgment  in  New  York 
▼seated,  order  the  damage  assessed  and  endorsed  to  be  struck  out,  that 
the  plaintiff  may,  in  a  second  action,  proceed  to  trial  without  any  embar* 
lassment  fW>m  the  former  proceedinga 

Tms  was  itn  actioD  on  two  promissorj  notes,  on  whicl 
the  clerk  had  assessed  damages. 

A  former  suit  had  been  brought  on  the  same  notes  which 
were  the  foundation  of  the  present  action.  The  attorney 
for  the  plaintiff  lived  in  New  York,  and  had  not  any  ageni 
in  Albany,  near  to  which  the  attorney  of  the  defendanf 
resided.  Whilst  the  plaintiff's  attorney  was  proceeding,  iD 
New  York,  to  obtain  judgment,  the  defendant's  attorney 
placed  up,  in  the  clerk's  office  in  Albany,  the  usual  notice 
of  appearance,  and  of  a  rule  to  declare,  after  the  expiration 
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Atterbury  v.  Teller. 

of  which,  no  declaration  having  been  received,  the  defend 
ant,  after  the  regular  affidavit  of  due  service,  entered  a  nan 
proa  for  not  declaring.     During  these  transactions  in  Al- 
bany, the  plaintiff  went  on  in  New  York,   and  there  ob 

tained,  subsequent  to  the  entry  of  nan  pros  in  Al- 
['*496J     bany,  a  judgment  *by  default;  after  which   the 

clerk  of  the  court  duly  assessed  damages,  and  en- 
dorsed the  amounts  on  the  respective  notes.  The  attorney 
on  record  for  the  plaintiff  having  been  changed,  the  present 
attorney  discovered  the  above  circumstances,  and  as  the 
judgment  of  nonpros  had  been  entered  in  consequence  of 
the  original  attorney  for  the  plaintiff  not  having  had  an 
agent  in  Albany,  he  paid  the  defendant's  attorney  the  costs 
of  nonpros,  and  agreed  to  vacate  his  own  judgment,  which 
was  accordingly  done. 

A  second  action  being  now  commenced,  the  plaintiff 
was  apprehensive  that  the  assessment  of  damages  under  the 
Grst,  might  be  made  use  of  on  the  trial,  as  a  species  of 
judgment  already  recovered. 

Pendleton,  on  affidavits  containing  the  above  &ots,  moved 
for  liberty  to  strike  out  the  assessment  endorsed,  and  pro- 
ceed to  trial  on  the  merits,  in  the  same  manner  as  if  the 
damages  had  never  been  assessed. 

Van  Antwerp  resisted  the  motion,  relying  on  the  asueas* 
ment  being  conclusive  as  to  the  amount. 

Per  Curiam.  Take  the  effect  of  your  motion,  with  costs 
of  this  application  to  be  paid  by  the  defendant. 

Motion  granted. 
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Jackson  ex  dem.  Smith,  nutainat  Hammond. 


New  niH  pritts  record  allowed  to  be  filed,  and  a  poaiea  endorsed  thereon, 
aoeordipglo  a  judgment  eCiix  yean  asleoedeaty  and  execution  therMi^ 
upon  .affidavits,  i^iowis^  the  probable  loaa  of  the  originala. 

In  this  cause,  on  an  affidavit  staling  a  verdict  having 
been,  in  1792,  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  court,  on  a  case  agreed  on  between  the  parties,  on 
which  judgment  had  been  given,  in  1798,  for  the  plaintiff; 
and  also,  that  the  nisiprms  record  and  issue  roll  were  not  to 
be  found  in  the  office  of  the  clerk  of  this  court,  nor  the 
nisi  jprius  record  among  the  papers  of  the  former  clerk  of 
the  circuit  in  which  the  cause  was  tried,  and  if  leR  with 
the  plaintiff's  attorney,  had  been  burnt(a)  or  lost. 

Leave  was  given  to  make  up  and  file  a  new  nwi  pri^a 
record,  with  a  pcstea  to  be  endorsed  thereon,  conformable 
to  the  minutes  of  the  trial,  and  also  to  enter  up  judgment 
and  issue  execution  for  the  plaintiff,  acC'Ording  to  the  opi 
niou  af  the  court  in  1798. 

No  opp-)bition. 


*Gbaham  against  WoooanLL  [*497J 

kk  alander,  for.aifing  of  the  plaintiff  that  he  was  perjured,  and  a  iiarticalar 
peijury  pleaded  in  fustification,  the  court  will,  on  a0\davit  of  tho  abRenoe 
of  the  witness  bj  whom  it  was  to  be  proved,  give  leave  to  amend  b/ 
pleading  another  perjijiy,  on  payment  of  costs. 

..Tiuswas  an  ao^ioA  brought  against  the  defendant  for 
sajifig  that  the  phuntiff  had  been  guiltjr  of  perjury*  To 
this.Jtbe  defendant  had  pleaded  the  general  issue,  ^nd  a  jus- 

{d^  kfifBL  having,  after  levy  upon  it,  been  accidentally  burnt  in  the  liouse 
of  a  deputy  sherlfl;  the  eeart  Ofdereda  new  %  /Sl  k>be  made  out  and  deii- 
frered  to  the  sheriff.     White  v.  Lovfjoy,  3  Johns.  Rep.  448. 
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Graham  ▼.  Woodhnll. 

tificatioD,  setting  forth  a  particular  perjarj  committed  in 
an  examination  before  Thomas  Cooper,  Esq.  one  of  the 
masters  in  chancery. 

Hoffman  moved  for  liberty  to  plead  another  plea,  or  to 
give  notice  of  special  matter,  to  be  given  in  evidence  on 
the  general  issue,  in  addition  to  the  pleas  already  pleaded. 
The  application  was  founded  on  an  affidavit  stating  the 
above  facts,  and  aliK)  that  the  pleas  were  delivered  in  Au- 
gust last^  and  issue  soon  after  joined ;  that  at  the  time  of 
pleading  the  above  pleas,  one  Gleeson,  who  could  havi> 
proved  the  truth  of  the  above  justification^  was  in  New  York, 
or  its  vicinity,  and  the  defendant  relied  on  being  able  to  pn> 
(luce  him  at  the  trial ;  but,  that  since  that  time,  Gleeson  had 
quitted  this  state,  and  was  gone,  the  defendant  knew  not 
whither;  that  the  charge  of  perjury  was  true,  and  that,  un* 
der  the  idea  of  being  able  to  have  the  benefit  of  Gleeson's 
evidence,  the  defendant  had  not  given  notice  of  justifying 
by  proof  of  another  perjury  by  the  plaintiff  before  the  re- 
corder of  New  York,  on  an  application  for  relief  under  the 
insolvent  law. 

Bogertj  contra.  The  defendant's  plea  of  justification  is 
confined  to  that  before  the  master.  The  other  may,  even 
allowing  it  to  be  true,  have  taken  place  long  since.  The 
question,  therefore,  is,  whether  the  court  will  allow  a  sub- 
sequent perjury,  admitting  it  to  have  been  committed,  to 
lustify  a  former  charge  of  perjury.  This  is  an  action  of 
slander,  and  out  of  the  general  rule  of  amending  and  ad 
ding  pleas. 

Hoffman^  in  reply.  The  declaration  is  general ;  and,  foj 
any  thing  that  appears,  both  perjuries  might  have  pre- 
ceded the  action,  nay,  contemporaneous,  as  they  mighl 
be  in  relation  to  the  same  discharge.  We  only  ask  to 
amend  on  the  usual  terms  of  paying  costs. 
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Spenoer  y.  Sampson. 

After  some  I  ittle  conversation  on  the  bench,  in  which  it 
was  conceived  this  practice  might  possibly  lead  to  hunting 
for  instances  of  perjury,  the  court  granted  the  mo- 
tion, on  *payment  of  costs,  saying  they  could  not     [*498] 
make  any  distinction  between  actions  of  slander 
and  other  cases.  [1] 

Motion  granted. 


Spencer  against  Sampson. 

If  a  cause  be  importanti  cr  intricate^  it  is  cause  for  a  struck  Jury.    In  actlomi 
for  words  to  obtain  it,  the  truth  ought  to  be  denied,  and  the  cause  at  issue 
fUaemb. 

This  was  an  application,  on  the  part  of  the  plaintiff,  for 
a  struck  jury,  in  an  action  on  the  case  for  a  libel. 

The  affidavit  on  which  it  was  founded  stated,  .that  the 
words  spoken  of  the  plaintiff  were  concerning  him  in  his 
official  character  as  attorney-general,  were  false,  and  that 
the  cause  was  at  issue. 

W.  W.  Van  Ness  opposed  the  motion,  and  urged,  that  to 
entitle  to  a  struck  jury,  the  cause  ought  to  be  important 
and  intricate;  that  though  he  might  allow  the  importance 
of  every  cause, relating  to  character,  yet  its  intricacy  he 
must  deny,  and  both  these  circumstances  are  necessary  by 
our  statute. 

Per  Ourtam,  The  words  of  the  statute  are,  "  intricate 
or  important."  It  is  of  great  consequence  to  this  court  to 
protect  its  officers,  and  those  of  the  public,  in  the  discharge 
of  their  duty.     Take  your  rule(a) 

Eule  for  struck  jury. 

[1]  See  L&nt  v.  BuUer,  3  Cow.  370 ;  WUUama  v.  Choper,  I  Hill,  637. 
(a)  The  rule  as  to  struck  juries,  for  libellous  words  on  oiBcial  charact(/ra  m, 
(hat  thej  must  be  spoken  of  the  party  in  his  official  cliaracter.  Van  Vechien 


498  ^^K  I^  '^^  aUPEKME  COUBT. 


Foot  y.  Oroflwell. 


Foot  against  Cboswell. 

R  p.  as  last  case,  and  for  want  of  those  drcumstanoes  rale  refbsed. 

This  was  a  similar  application.  The  afBdavit  stated 
the  action  to  be  for  libellous  words  spoken  of  the  plaintiff, 
exhibiting  him  in  an  odious  point  of  view,  as  guilty  of 
swindling ;  that  a  right  determination  was  important  to  his 
character  in  society,  and  issue  joined. 

Per  Ouriam.  The  plaintiff  can  take  nothing  by  his  mo- 
tion ;  his  affidavit  is  defective,  in  not  stating  that  the  words 
were  spoken  of  him  in  his  official  character  of  district  at- 
torney, and  in  not  swearing  to  their  falsehood. 

Struck  jury  denied. 

V.  BopkiWj  2  Johns.  Rep.  373.  Thomas  v.  Oroawdlt  4  Johns.  Rep.  491,  and 
the  tnth  of  those  words  dented.  When  these  reqaisites  are  coroi^ied  with, 
a  struck  Jurj  wUi  be  granted  in  an  action  by  an  attomej-general,  (the  case 
in  the  text,)  a  district  attorney,  Ibat  v.  CVonnoH,  in  the  text,  the  plaintiff 
having  in  a  subsequent  term  amended  his  affidavit,  1  Johns.  Rep.  161,  a 
recorder,  or  ex  officio  director  of  a  banking  company,  Livingston  y.  Ohedhamf 
I  Johns.  Rep.  61,  or  a  member  of  oongreas.  Hionuu  y.  Rumsqf^  4  Johns. 
Rep.  481.  Bat  that  the  government  of  the  United  States,  is  oonoemed,  is 
not  a  suffloiant  reason  for  a  slnick  jury,  ffartthome  v.  Qtkkm,  3  Gaines'  Rep. 
84^  nor  that  the  plaintifi^  in  an  action  for  a  libel,  was  formerly  a  resident 
minister  fhom  a  foreign  power,  if  the  transaction  be  stale,  and  he  long  ago 
superseded.  Oenel  v.  MikhsU^  4  Johns.  Rep.  186.  But  in  an  action  by  a 
turnpike  company  for  opening  a  road  so  netir  to  n  turnpike  as  to  alTect  tlie 
tolls,  a  struck  jury  will  be  granted,  New  Windsor  Turnpike  Oompaniif  v.  JBQiiofi, 
1  Johns.  Rep.  141.  So,  it  is  said,  if  the  dispositions  of  a  county  be  nnla- 
vorable  to  turnpikes,  lUw  Windsor  Taxnpike  Oompany  v.  TFiZsoa,  3  Oaines' 
Rep.  127,  or  a  town  contribute  to  the  expenses  of  a  suit,  Stryker  v.  JkunUmU, 
3  Gair.es'  Rep.  103,  or  in  a  Long-Island  cause  a  right  of  fishery  be  in  qaea- 
tioB.  Value  to  the  amount  of  18,000  dollars  in  two  suits  have,  on  an  affi- 
davit of  eminent  counsel  as  to  the  Importanoe,  been  held  sufficient  to  warrani 
a  strutrk  jury.  lAvingston  v.  Smitk,  I  Johns.  Rep.  141.  But  in  another  caae» 
a  totol  loss  of  27,000  dollars  was  not  WrigJU  v.  Ool  Ins,  On.,  2  Johns.  Rep. 
211.  So  where  the  sum  was  1,000  dollara,  and  a  common  jury  bad  been 
discharge^  beoaose  unable- 1»  OMke  up  their  verdict  Awm^  1  Jbhns  Rap 
S14.    See  also  Parktr  v.  IdvinffHon,  2  Wend.  296. 
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Ardkn  and  Close  against  Rice,  White  and  Townsend. 

If  the  court  be  latiflfied  a  demurrer  is  put  in  merely  for  dela>.  bhA  the  oppo> 
lite  side  hag  noticed  the  demurrant  for  argument,  who  does  not  appear, 
the  demurrer  will  be  overruled,  and  a  rule  for  judgment  ordered,  the  party 
obtaining  it  stating  himself  ready  to  open  the  rule  if  good  cause  of  de- 
murrer, or  merits,  be  shown.  Judgment  may  be  entered  upon  a  co^novtf 
m  vacation. 


This  cause  had  been  noticed  by  the  plain tifln  for  argu< 
ment,  at  the  last  term,  on  a  general  demarrer  filed  by  the 
defendants  to  the  declaration ;  the  court  had,  on  the  state- 
ment of  the  plaintiffs' counsel  that  the  demurrer  wasmererly 
for  delay,  overruled  it,  and  granted  a  rule  for 
judgment,  the  *counsel  pledging  himself  to  open  [*499] 
the  rule  any  day  on  an  affidavit  of  good  cause  of 
demurrer,  or  of  merita  On  service  of  the  rule  for  judg* 
ment,  the  defendants  gave  a  cognovit,  on  which  the  plaintiff 
entered  up  his  judgment  in  the  last  vacation. 

Foot  moved  to  set  aside  the  judgment,  contending  that  it 
oould  not  be  entered  but  in  term. 

Some  little  variance  of  opinion  existmg  on  the  bench 
respecting  the  practice,  on  this  point,  it  stood  over  till  the 
last  day  of  term,  when  the  court  thus  decided : 

Per  Curiam,  By  the  8th  rule  of  April,  1796,  judgment 
after  a  default  entered,  may  be  entered  at  any  (tme  after  4 
days  in  term  have  intervened.  The  rule  of  July  term, 
1796,  ordering  all  rules  for  judgment  to  be  entered  in  term, 
and  not  in  vacation,  was  abolished  in  April  term,  1799,  and 
restored  the  first  rule.  ^Phere  is  no  good  reason  why  four 
days  in  term  should  be  given  in  this  case  to  the  defendants^ 
any  more  than  on  a  warrant  of  attorney  to  confess  judg- 
ment    The  defendants  take  nothing  by  their  motiou. 
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Gilchniit  V.  Van  Wiigeiimi. 


Spencer,  J.  dissented,  on  the  ground  that  the  practioi 
Had  been  dififerent(a) 

Motion  denied.  . 


Oil  CHRIST  against  Van  WxasNEN  and  Moqbk. 
Lawrence  against  Yan  Waqenbk* 

Where  an  attorney  has  been,  from  pocallar  circamstanoM,  indnoed  to  autho- 
rize the  sheriff  to  discharge  a  prisoner,  on  a  single  bail,  who  afterward 
turns  out  insolvent^  the  oourt  will,  if  no  opposition  'be  nMde»  and  the 
attorney's  conduct  appear  bona  flds^  allow  him,  after  filing  oommon  bail 
binder  the  statute,  to  put  in  special  bsil,  for  the  purpose  of  obtaining  a 
surrender  of  the  defendant's  body,  to  save  himself  fK>m  liability. 

This  was  an  application  by  the  attorney  of  the  plaintifik, 
for  liberty  to  file  special  bail  in  both  salts,  to  enable  him 
to  surrender  the  defendant.(a) 

The  circumstances,  as  disclosed  on  affidavit,  were  these : 
the  defendant,  Van  Wagenen,  had  been  ^arrested  in  both 
actions,  one  of  which  was  for  4,000  dollars;  and  the  other  for 
400  dollars,  at  a  very  late  hour  of  the  night,  and  was  by 
the  officer  who  took  him,  carried  to  the  house  of  the  plain- 
tiff's attorney,  who  was  then  in  bed.  Being  called  «p,  the 
defendant  requested  him  to  take  as  bail  one  John  S.  MoorOi 

(a)  Judgment  may  be  entered  in  vacation  as  of  the  preceding  term  on  a 
warrant  of  attorney  given  in  that  vacatioo  to  enter  up  judgment  oq  a  bond 
payable  iromediHtely  King  v.  Shaw,  3  Johna  Rep.  142.  A  warraot 
of  uttoniey  should  also  authorize  tlio  entry  as  of  the  preceding  term,  when 
^ven  in  vacation.  But  except  in  the  above  cases,  neitlier  interlocutory  nor 
ttnal  Judgment  can  be  entered  in  vacatlbn.  Hogeboom  v.  QefneL  6  Johns 
Rep.  325.  To  enter  u  role  nasi  for  judgment .«!  tlie  4th  day  of  t»rm  after  a 
verdict^  is  no  violation  of  an  order  to  stay  proceedtr^a  MacUey  v.  BatHc  d 
PtUrick,  3  Johna  Rep.  253.  It  may  be  entered  on  a.:v  day  in  term.  Rom 
v:  Rock,  6  Johna  Rep  330. 

(a)  See  ante,  pi  11,  n.  (a\  and  Van  Ramdamr  v.  iSTcpiM^  S  Gained  Bsffi 
13a,  n.  (a). 
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who  was  tft  irst  refused.*  But  6n  the  defendant's  repreqpdt 
jDgthe  distressed  slate  his  ikmily  Would  M  in,*  and  th« 
shock  it  would-be  to  his  credit -should  he  go  to  jai>,  the  ai> 
tomeyi  on  recetring  faithfol  assurances  that  saffieient  bail 
should  be  put  in  by  tnne  9  o^dock  the  next  morn^ 
ing,  agreed  to  acoejpt  ^JobhS.  Moore  aiB'  bail  for '  [*600] 
that  i^ighty  and  the  defendant  waa^  acoordingl j  suf*  ' 
fered  to  go  at  lai^ge*  The  defendant^  however^  instead  of 
putting  in  satisfaetory  bni),  as  he  bad  prorxtised,' w^nt  im- 
mediately on  board  a  vessel  that  he  owned^  which  was 
bound  'for  the  West  Indies,  though  he  knew '«t  'the  time 
that  Moorci  wlio  has  ^ince  been  declared  a  bankrupt,  was 
then  insolvent  Oh  this  ^epIaintifTs  attsrn^flled  common 
bail  in  each  of  the  suits,  according  to'the  provisions'of  the 
statute ;  but  hating  been  threatened  by  the  ptaintiffir  with 
being  called  on  Ibr  the' amount  of  their  debts^  * 

Boyd  mode  Ihe  application  above  mentioned^  which,  not 
being  opposed,  was  granted. 

Motion  granted. 


Ex  PAATB  P.  BSTNOLDB. 

If*  man  bo  turned  out  orpbineasion,  by  a  mistake  hi  exeoa^s  ^  ^'^  ^ 
poaroaBion  assSnat  him,  inatead  of  another,  the  oonrt  will,  on  motion,  grani 
relief  and onter* watiution.  <  t  >.  <. 

This  was  an  applicatiost  foir  a  writ  of  restitotioni  -  >  The 
&ct8  are  stated  ia  the  opinion  of  the  ^loiirtj  which  was  de* 
livered  by 

Spsnobr^  J. '  It  appears  by  the  affidavit  of  the  deponent, 
(^md  the  alkgalioniiauneontro verted,)  thai  in  Obtoberlas^ 
upon  a  writ  o(  habere  facias  possessionem^  issued  out  of  thif 
euart^  in  the  ease  of  Jiaekaort^  ex  dem.  Low  mid  oHMsit,  thi 
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deponent  was  turned  out  of  possession  of  a  housi  and  60 
acres  of  land,  being  part  of  lot  No.  87,  in  Bomulua,  in  tBe 
county  of  Cajuga;  that  the  possession  held'  by*,  him  was 
delivered  by  the  agent  of  Mr.  Low;  that. the  deponent  was, 
prior  to  the  commencement  of  the  ejectment  against  James 
Reynolds  in  peaceable  possession  of  the  land  from  which 
he  was  expelled ;  that  ;tbe  object  of  the  suit*  against  James 
Reynolds  was  for  the  recovery  of  different  lands  which  he 
held  on  another  part  of  the  lot,  and  that  the  two  possessions 
were  separate  and  distinct 

It  is  a  settled  rule  of  practice,  that  no  tefi&bt*  who  was  in 
possession  anterior  to  the  commencement  of  :an  ejectment, 
can  Ite  dispossessed  upon  a  judgment  and  writ  of  possession ^ 
to  which  he  is  no  party.  It  is  the  opinion:  of  the  court, 
that  Peter  Reynolds  is  entitled  to  relief,  and  thSat  a  writ  ol 
restitution  issue  to  reinstate  him  in  the  pcvssession  of  the 
premises  from  which  he  has  been  thus  irregularly  ousted. 

.Aestitutioa  :<Mrdered. 


[*501]         ♦DuRKEE  agatnst  Brackett,  q.  t 

If  a  justice  of  the  peace,  in  a  cause  before  him,  admit  a  plaiotiff  to  be  sworn 
and  testify  as  a  witness  in  his  own  cause,  this  oOurt  "will  grant  a  rule,  or 
certiorari^  as  the  partj  may  be  advised,  to  liave  that  m^t^f  resumed. 


■,-t 


This  was  an  application  for  a  rule,  oregt^iiorani^'to  be  di- 
rected to  the  justice  of  the  peace  before  whom  the  cause 
was  tned«  requiring  him  to  certify  whethei^  Icfaabdd  Brack- 
ett, the  plaintiff  before  him,  was  not  by  him  permitted  tA 
be  sworn  as  a  witness,  and  testify  in  his  own  cause. 

Hariaun,  in  support  of  the  motion.  •  As  no  bill  of  exoelp- 
tions  will  lie  in  this  case,(a)  the  injury  will  be  without  rem* 

(a)  1  Bar.  Iaw9^  876.    The  words  of  the  aet  are,  '*  Whenaay  one  wte  to 
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ddj,  unless  tbe  court,  by  virtue  of  their  superinteDding 
jurisdiction,  please  to  interpose.  This  they  have  authority 
to  do  fiom  their  general  controlling  power.  This  differs 
from  the  applications  to  return  evidence,  because  there  it 
would  be  to  assume  a  right  to  determine  on  facts,  matters 
cognizable  by  a  jury  alone.  The  granting  of  a  eertiarari  is 
not  confined  to  reasons  that  appear  on  the  record.  In  4 
Vin.  842,  letter  D.  pi.  7,  tit  Oertiarari^  the  writ  was  allowed, 
to  inquire  whether  the  defendant,  who  had  pleaded  his  pro- 
tection as  the  king's  servant,  was  attending  on  the  king  for 
his  own  business,  or  the  king's. 

, Henry,  contra..  This  is,  in  substance,  to  bring  up  the 
fret;  and  this  court  has  decided  it  will  not  oblige  a  justice 
to  return  evidenoe.(a)[l] 

Per  OurianL  Take  your  rule,  or  oerliararif  as  you  may 
be  advised. 

Motion  granted. 

« 

tepleaded  beftra  maj  JudgM  or  JottloM,  doth  allege  an  exoeption,"  Acl 
Therefore,  pare  u  to  this,  and  aee  3  Inst  4ST,  (3). 

(a)  Bj  Laws  N.  T.  sees,  28,  April  9th,  1808,  a  93,  a.  3,  he  must  retarn 
apedallj  as  to  the  fhcta  set  forth  in  the  affidavit  on  which  the  eerUorari  ia 
granted.  See  SAoomnaker  v.  IVam,  2  Gaines'  Rep.  116.  See  Ck>de  of  Pro- 
eedare,  sees  360f.362. 

[1]  In  Churek  v.  &Mart,  on  error  from  the  district  court  of  Masaachnaetfi^ 
2  Granoh,  239,  a  question  was  suggested  by  Chase,  J.,  whether  a  bill'  ol 
exceptions  would  lie  to  a  chorge  given  by  the  Judge  to  the  Jury,  unless  on  k 
point  upon  which  the  opinion  of  the  court  was  prayed;  doubting  whether  U 
would  within  the  statute  of  Westminster.  Marshall,  Gh.  J.,  thought  it 
w^nld,  observing,  that  if  in  this  country  the  question  could  not  come  up  by 
ftbiU  of  exceptiiNis  ftwa  a  district  court,  the  par^  would  be  without  remedy. 


.  I 


w:: 


1 1« 

f  * 
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Jaoeson)  ftc  ckm.  HoosBpoiff  o^oi&if^  SiiLn,  Obiffcbt. 

tenant  io  pofisession. 

In  ejectment,  on  *  motion  to  set  aside  Che  Tule  to  appear  and  enter,  Ae.,  i 
the  itppKcaitkm  be  Cbiinded^oii  inegalaritita  to  be  Mipported  by  fc^mrtfew 
'  of  the  deolaiBatioD,  ^bo.|  on  flle^  and  tbe  pfauaxiffprodooe  alBdayUiof  dae 
•errioe,'  dui,,  it  wiUbe  preeomed  thaVall  wat^regular,  the  tenants  not  pro- 
duoiog  the  declarations  .and  noticee  serrisd^  espeoiallj  H,  hj  granting  the 
motion,  the  statute  of  limitations  would  attaoh. 

In  this  and  several  other  action^  under  demises  from 
the  same  lessor,  the  tenants  moved  to  set  aside  the  rolea 
which  had  been  eatered  to  appear  aod  enter  into  consent 
rules,  or  that  judgment  go  ligainst  tlie  oasual  ejector. 

The  notice  of  motion  stated  that  the  applications,  would 
be  grounded  on  an  inspection  of  the  declarations,  notices, 
aod  affidavits  on  file,  by*  which  ^H.would  appear  that  three 
of  the  notices  were  directed  in  blank,  and  one  to  Jamea 
Perkins,  instead  of  the  tenant,  James  Kerman. 

Harriaon.  In  ejectment  the  declaration  is  analogous  to 
process,  and  ought,  therefore,  to  be  governed  by 
[*602]  tho  same  *rules.  ■  If  a  sheriff  were  to  serve  one 
man  with  a  writ  directed  to*  aootheri  it.  certainly 
would  not  be  a  legal  service,  and,  in  ejectment^  a  notice  to 
A.  is  not  a  notice  to  B.  Kerman  can  never  be  Perkins. 
The  court  will  not  permit  the  possession  of  one  man  to  be 
ohanged  by  proceedings  against  another, .  Re  parU  Btj^ 
fiolcb,  this  term.    (Ante,  500.) 

Woodwor(h  (Attorney-General)  read  an  affid&vit,  stating 
that  James  Kerman  was  personally  served,  and  that  the 
declaration,  with  notices  annexed,  were  served  on  the 
tenants.  He  also  referred  the  court  to  Jodbon  v.  Stik$^ 
ante.  249,  for  the  same  facts,  on  a  former  application  in  this 
very  cause.  The  effect  of  the  present  motion,  if  allowed, 
would  be,  he  said,  to  try  and  decide  the  cause  against  the 
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lessor  of  the  plaintiff,  bb  the  limitation  of  the  statute  will 
then  apply.  See  daci^an  v.  Harton^  3  Gaines'  Bep.  197, 
and  the  note,  there. 

Harriaoi\  in. reply.  The  effect  of  the  statute  cannot  be 
taken  iato  consideration.  Suppose  trespass  for  carrying 
away  goods  brought,  instead  o(  (issumj>sit^  and  the  six  years 
passed,  would  the  court  interfere  to  prevent  the  operation 
of  the  statute  ?  This  case  deserves  no  indulgence ;  twelve 
months  elapted  before  the  application  to  amend  in  August 
la8t  was  made. 

Per  Curiam,  The  application  in  these  suits  is  founded 
on  a  reference  to  the  proceedings  on  file,  by  which,  it  is 
said,  it  will  appear  that  one  of  the  notices  was  misdirected, 
and  the  others  in  blank.  In  the  affidavit  on  behalf  of  the 
plaintiff,  it  is  sworn,  that  the  direction  of  the  one  served 
on  James  Kerman,  was  to  him  in  his  name,  and  that  the 
tenants  were  duly  served :  if  the  facts  were  otherwise,  it 
would  have  been  very  easy  to  evince  them,  by  producing 
the  several  notices,  &c.  actually  served,  without  referring 
to  those  on  file.  It  is,  therefore,  to  be  presumed  that  the 
services  have  been  regular.  The  court  will,  in  the  present 
case,  support  this  presumption,  as  otherwise,  by  the  inter- 
vention of  the  limitation  of  the  statute,  the  plaintiff  would 
be  barred.  The  case  of  Reynolds  is  very  different  from 
this;  there  no  proceedings  had  been  served  on  him;  a  dif- 
ierent  tract  of  land  was  claimed  ;  the  first  intimation  ht^ 
had  was  by  an  execution  which  turned  him  out, 
and  that  very  execution  against  *the  possession  of  [*508] 
a  different  man.  We  there  protected  the  right  of 
the  party,  and  we  do  so  here.  The  tenant  can  take  uq 
Ihing. by.  their  motion. 

Motion  denied. 
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J.  and  £.  Kirby  against  Watkibs. 

If  there  be  sufflcieiit  time  before  a  curcuit  to  admii  of  the  retarn  of  a  oom« 
mission  in  which  the  phuntiff  has  not  joined,  thoogh  the  court  will  not 
Tacate  the  rule  on  which  it  was  granted,  they  will  give  leave  to  proceed 
to  trial  notwithfltanding. 

Tu£  defendant  had,  after  due  notice,  obtained  a  rule  in 
the  last  term  for  a  commission,  in  which  the  plaintiff  did 
not  join,  to  examine  a  person  in  Port  Republican,  and 
since  then  had  not  given  any  notice  of  further  proceedings 
under  the  commission.     On  these  facts, 

Harrison  moved  to  vacate  the  rule. 

Per  Curiam.  Let.  the  rule  be  so  far  vacated  as  to  per- 
mit the  plaintiffs  to  proceed  to  trial  notwithstanding  the 
commission. 

Motion  granted. 

N.  B.  On  a  commission  to  England,  £he  court  will,  after 
eight  months  without  a  return,  give  leave  to  proceed  tc 
trial,  notwithstanding  the  commission ;  but  this  does  not 
prevent  cause,  being  shown,  at  the  circuit,  why  the  trial 
should  not  then  be  put  off.(a) 

(a)  As  the  permission  lo  go  to  trial  does  not  prevent  abowlng  cause  at  the 
circuit  for  a  fbrther  postponeiTienV,  it  will  be  granted,  though  the  time  for 
returning  the  commission  be  not  expired ;  Pe0  v.  Bamkar^  2  Cainea'  Rep.  46, 
aforiioTi  if  it  be;  Bushareau  v.  Le  (Taea^  8  Johns.  Rep.  196.  Aiafc  v.  Oobbd^ 
'i  Johns.  Gas.  70,  against  wliich  a  hdUf^  sworn  to  by  the  defendant's  counsel 
that  the  pUintiff  has  by  his  acts  delayed  the  return  is  not  sufhdent  Id.  ibid 
Where,  from  circumstances  over'whioh  the  defendant  could  have  no  control 
II  appears,  even  after  a  second  commission,  that  a  return  could  not  have 
been  had,  and  that  the  testimony  expected  is  almost  conclusive  on  the 
(fuestion,  the  court  will  vacate  a  rule  permitting  to  go  to  trial,  and  gtve  th^ 
defendant  bin  TuU  eight  months  from  the  issuing  the  second  commisslun. 
tkrriB  V.  SinUh,  2  Gaines'  liep.  25:<.  The  time  Ibr  the  execution  aad  return 
^fa  commission  arrived  in  Kaglaud,  is  said  to  be  three  montha.    Jithd  v 
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Jackson,  ex  dem.  Bosskrans,  against   Stilbs,   Howd 

tenant 

In  ejectment)  the  court  will  allow  of  excuses  for  defkul^s  to  protect  the  pes 
sossion,  which,  in  other  cases,  would  not  be  received,  if  the  consent  rulej 
Aa,  haye  been  actually  forwarded  in  time  to  be  delivered  to  the  attorney 
of  the  plaintiff  in  q'ectment,  and  be,  by  mistake,  filed  in  the  clerk's  oflSos, 
instead  of  being  served,  the  court  will  set  aside  a  judgment  on  such  a 
default,  and  if  a  writ  of  possession  has  issued,  award  restitution,  on  pay- 
ment of  costs. 

This  was  an  action  of  ejectment,  brought  to  recover 
lands  to  which  the  tenant  derived  title  under  the  state. 

The  declaration,  &c.  had  boen  duly  served  on  the  tenant, 
and  by  him  delivered  to  the  Attorney-General  on  the  14th 
of  April  last.  The  notice  was  of  course  for  the  last  May 
term,  and  the  consent  rule  and  plea  ivere,  immediately  af* 
terwards,  drawn  and  forwarded  to  a  clerk  in  the  office  of 
the  clerk  of  this  court  in  Albany,  directed  to  the  attorney 
for  the  plaintiff,  who  the  Attorney  General  believed  to  re- 
side in  or  near  Albany.  The  consent  rule  and  plea  wc^re 
duly  received,  but^  from  inattention  in  the  clerk  to  whom 
they  were  transmitted,  they  were  filed  instead  of  being 

QnAkd  Jna.  ih.,  dted  post,  517.  If  the  party  has  an  agent  in  England,  who 
IS  instructed  to  forward  the  proceedings  four  montlis  Irom  the  issuing  the 
commission,  it  is,  in  a  statement  of  the  same  case  in  anotlier  place,  (Caines* 
Praa  427,)  said  to  be  sufficient  When  a  plaintiff  has  delayed  lits  own  com- 
mission, judgment  as  in  case  of  nonsuit,  for  not  going  to  trial  will  be  granted, 
as  in  other  cases,  unless  he  stipulate.  Goka  v.  Thampsonf  pott,  617,  and 
Miller  A  Graham  v.  Dt  Peysier^  there  cited.  But  the  application  will  be 
refused  if  tlie  delay  complained  of  appear  to  have  arisen  from  the  neglect  of 
tlie  defbndant*s  oommiasioner.  Ooka  v.  Thompson,  2  Gaines'  Rep.  47.  The 
return  should  be  by  the  commissioner  to  whom  delivered,  or  a  person  who 
\bb  rtcetved  it  from  the  commissioners,  Murray  y.  Mar.  In$,  Oo.^  Caines' 
Praa  425,  and  should  specify  that  the  depositions  were  takea  on  oath ; 
BatZtf  T.  Oochran,  2  Johns.  Rep.  417,  a  statement  of  which,  in  the  caption 
of  the  depositions,  by  SRying  tlie  witness  "  was  produced  and  fcworh,'^  Aa,  U 
signed  by  the  commissioners,  is  enough.  Botti  r.  Van  Rootmt  4  i  >hiis.  Rspi 
130     Bee  ante,  pi  4,  note  [I],  and  74,  n.  (A). 
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served.  The  consent  rule  and  plea  not  having 
[*504]     been  received,  the  plaintiff  took  *his  judgment  by 

default  against  the  casual  ejector,  sued  out  a  writ 
of  possession,  and  turned  out  the  tenant.  On  these  fac;is, 
it  was  intended  to  move  the  court,  last  term,  to  set  aside  the 
judgment  and  writ  of  possession,  and  that  a  writ  of  resti- 
tution should  issue;  but  it  being  inconvenient  to  both  par- 
ties to  bring  it  on  then,  a  written  agreement  was  entered 
into,  consenting  to  postpone  the  application  till  this  term, 
and  that  the  delay  should  not  be  deemed  a  lachca  in  the 
tenant 

Gaines^  on  the  above  facts,  substantiated  by  affidavit, 
now  moved  to  set  aside  the  default  and  subsequent  pro> 
ceedings,  and  that  a  writ  of  restitution  should  issue.  There 
were,  he  said,  but  two  objections  which  could  be  made  to 
the  motion  ;  Ist.  That  the  default  was  not  accounted  for ; 
2d.  That  the  application  ought  to  have  been  made  at  aa 
earlier  day.  As  tp  the  first,  this  court  had  allowed  the 
miscarriage  of  pleas,  when  sent  by  the  mail,  to  excuse  a 
default  {Hudson  v.  Henry^  ante,  67,)  and  though  this  waa 
not  exactly  that  ease,  it  was  within  its  principle;  for,  the 
defendant's  attorney  hud  taken  every  necessary  step  in  due 
time.  On  the  second  point,  the  written  agreement  was  a 
complete  answer.  In  addition  to  this,  no  injury  could  be 
induced  by  granting  the  application :  if  the  plaintiff  had 
any  right,  he  would,  on  a  trial,  be  able  to  prove  it ;  on  the 
other  hand,  if  the  motion  was  denied,  it  might  be  of  the 
utmost  prejudice,  as  it  would  shut  out  the  defendant  from 
all  possibility  of  showing  his  title.  Besides,  the  rule  was 
not  asked  for  but  on  payment  of  all  costs,  so  that  the  plain- 
tiff would  be  where  he  wad,  with  all  his  rights,  titles,  and 
even  his  pocket  unimpaired. 

Van  Vechten^  contra,  read  affidavits  stating  tnat  the  lessor 
of  the  plaintiff  bad  beeen  duly  put  in  possession  of  the  lands 
in  question  by  the  sheriff  of  the  county,  and  had,  on  the 
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same  day^  granted  a  lease  of  the  .premises  to  a  third  person ; 
tbat  in  conversations  with  the  lessor  of  the  plaintiff  he  ha* 
adcnowledged.  that  he  held  under  the  patent  of  Clifton 
Park,  whereas  the  premises  delivered  under  the  writ  were 
claimed  under  that  of  Kayaderosseras,  and  that  the  lessor 
of  the  plaintiff  had  acknowledged  he  believed  they  were 
in  Karaderosseras.     He,  therefore,  insisted  thaty  as  now 
the  right  of  a  third  person  was  implicated,  the 
court  *would  not  interfere ;  that  the  title  was  ac-     [*505J 
knowledged,  and  it  would,  therefore,  be  useless. 
The  excuse  for  the  default  he  also  denied  to  be  similar  to 
the  case  relied  on. 

OaineSf  in  reply.  The  lease  granted  since  the  execution 
oi  the  writ,  and  before  the  signing  of  the  agreement,  must 
have  been  so  recent  as  to  admit  of  no  improvements.  The 
third  peraon,  therefore,  can  sustain  no  injury.  Allowing 
the  right  to  be  with  the  lessor,  still  it  cannot  be  thus  tried 
on  affidavit  A  jury  is  the  tribunal  for  its  determination. 
In  referring  it  to  a  jury,  he  has  all  his  rights,  and  the  ex- 
pense he  has  been  put  to  we  agree  to  pay.  He,  therefore, 
cannot  suffer ;  but  the  defendant  may,  as  he  cannot  obtain 
compensation  from  the  state  unless  he  shows  a  defence,  to 
which  alone  he  asks  to  be  admitted. 

Per  Curiam.  The  proceedings  on  the  part  of  the  defend 
ant  certainly  have  not  been  perfectly  regular,  for  they  ought» 
in  strictness,  to  have  been  sent  to  the  agent  of  the  plain- 
tiff's attorney.  It  appears,  however,  that  every  measure 
necessary  for  the  defence  was  actually  taken,  though  from 
an  idea  on  one  hand  of  the  clerk  of  the  defendant's  attorney, 
that  the  plaintiff  resided  near  Albany,  and  a  mistake  on 
the  other,  in  the  office  of  the  clerk  of  the  court,  the  papers 
never  reached  their  proper  destination.  In  ejectment,  as  it 
is  the  creature  of  the  court,  every  thing  will  be  done  to 
promote  the  justice  of  the  case,  according  to  right,  and  the 
court  will  go  further  to  protect  the  possession  when  it  can 
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be  done  without  injury  to  the  plaintiff's  claim,  than  it  ia 
willing,  in  other  eases,  to  proceed.(a)  Aa,  therefore,  there 
wild  a  full  knowledge  in  October  last  of  an  intention  to 
make  this  application,  and  the  transactions  are  all  of  a  re* 
cent  date,  we  are  of  opinion  that  the  default  entered  against 
the  casual  ejector,  the  judgment  thereon,  and  the  writ  of 
possession  sued  out,  be  set  aside,  and  a  writ  of  restitution 
issue,  on  payment  of  costs. 

Motion  granted. 


EiBBY  againsi  Ck)G6WSLL. 

A.n  endorsee  of  a  firm  of  which  he  is  a  member  may,  on  an  endoraemeDt 
made  by  himself  in  the  style  of  the  partnershim  maintain  an  action  against 
the  maker  of  a  promissory  note.  A  jadge*s  certificate  of  probable  canss^ 
does  not  stay  proceedings  unless  accompanied  with  notice  of  motion. 

This  was  an  action  on  a  promissory  note  by  the  endor- 
see against  the  maker.  It  appeared  on  the  trial,  which 
took  place  during  the  last  Albany  circuit,  that  the  plaintiff 

wsis  one  of  a  firm,  and  had  endorsed  the  note,  in 
f*506]     the  name  of  the  house,  *to  himself^  and  now  sued 

in  his  individual  capacity.  On  this  account^  an  ob- 
jection was  taken,  the  defendant  insisting  that  the  plaintiff 
could  not|  by  his  endorsement  in  the  style  of  the  copart- 
nership, transfer  to  himself,(6)  in  his  private  character,  the 
note  so  as  to  give  a  right  of  action.  This,  however,  being 
overruled,  the  defendant,  within  the  time  limited  by  a  rule, 
made  a  case,  and  served  it  on  the  plaintiff's  attorney.    He, 

(a)  Wliere  the  default  was  regular,  and  no  trial  had  been  lost,  the  court 
recognizing  the  case  in  the  text,  upon  an  affidavit  of  merits,  m^  it  aside,*  and 
admitted  the  tenant  to  defend.    Jadaon  v.  8lOm^  4  Johna  Bepw  489. 

(d)  Tliere  c*in  lie  no  doubt  of  an  individual  partner  being  a  legal  endorses 
of  his  firm ;  BalUin  v.  /\itf(T.  I  Bos.  k  PulL  646 ;  but  there  would  be  graal 
difllc  lu  In  pruceeding  aguinst  liis  endorsorsi  ■• 
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observing  it  to  be  incorrect^  made  another,  detailing  tt»e 
&ct8  accurately,  and  also  served  his,  titling  it  an  "amended 
csase.*'    Milward  v.  HalkU,  see  an/ie,  844. 

On  the  first  day  of  November  term,  the  plaintiff  filed 
his  oertificate  of  trial,  niaipriua  record,  with  ih»postm  en- 
dorsed, and  entered  a  rale  nisi  for  judgment. 

On  the  8th  of  November,  the  defendant,  taking  no  noticic 
of  the  case  intended  as  an  amendment,  obtained,  on  his 
own  statement  of  facts,  a  certificate  from  Mr.  Justice  Keni 
to  stay  proceedings.  This,  with  a  copy  of  his  case,  hui  witli- 
out  any  notice  of  motion  he  served  the  next  day  on  the  plain- 
tiff's attorney,  observing  to  him,  at  the  same  time,  that  the 
amendments  according  to  the  practice  of  the  court,  ought 
to  have  been  proposed  and  not  sent  in  the  shape  of  a  new 
case.  The  plaintiff's  attorney  then  offered  to  make  a  fair 
statement,  as  should  be  agreed  on,  alleging  his  ignorance 
of  the  strict  rules  of  making  a  case.  The  defendant's  at- 
torney seeming  to  evade  this,  the  plaintiff,  on  the  16th  oi 
November,  served  a  copy  of  a  bill  of  costs  in  the  suit,  with 
regular  notice  of  taxation,  which  he  proceeded  to  execute, 
signed  judgment,  and  issued  9^  fieri  facias. 

Van  Antwerp  now  moved  to  set  aside  the  judgment, 
and  all  subsequent  proceedings,  insisting  that  the  certificate 
of  the  judge  was  a  complete  stay,  without  any  notice  of 
motion  annexed,  for  the  plaintiff  had,  as  well  as  the  defend* 
ant,  a  right  to  bring  on  the  argument  upon  the  case  made; 

P^  Ouriam,  The  question  is,  as  to  the  operation  of  a 
certificate  of  probable  cause  to  stay  proceeding8.(a)    The 

(a)  The  necesRttj  of  aooompanying  a  oertlfloate  of  probable  oauae,  with  r 
notice  of  motion,  is  settled  by  the  case  in  the  text  On  a  non-enumeratod 
motion  it  auapends  the  proceedings,  during  the  term  for  which  the  notice  is 
given,  (4ih  Bule,  January,  1799,)  if  the  certificate  be  in  general  terma  If 
only  tin  the  4th  day  of  term,  and  there  be  then  such  a  press  of  buaineas^ 
that  the  non-enumerated  lay  over,  the  certificate  is  by  operation  of  hiw 
enlarged  till  the  next  non-enumerated  day.  Caines*  Prac.  36.  Wliero  a 
oerti!icaie  k  granted  after  tiie  4th  day  of  term,  it  enlaiiges  the  time  fol 
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4th  rule  of  January,  1799,  settles  that,  at  the  time  of 
vice  of  the  order,  it  must  be  aooompanied  with  a  notioe  ol 
motion.     The  right  of  the  opposite  party  to  notice  for  ai^ 

gumet)t,  does  not  take  away  the  necessity  of  no- 
[*607]    tioe,  for  the  mere  certificate  itself  *is  no  stay.  The 

defendant)  therefore,  can  take  nothing  by  his  nuy 
tion  and  must  pay  the  costs  of  the  present  application. 

Motioti  denied,  with  costs. 


In  ths  matter  between  the  Mayor,  Aldermen,  and 
Commonalty  of  the  city  of  NEWrYoRK,  and  the 
President  and  directors  op  the  Manhattan  Com- 
pany. 

A  judge  cannot  revoke  his  own  wamuit,  appointing  appraiaere  under  the 
6th  aecL  of  the  act  incorporating  the  Manhattan  Company.  A  freeboMer 
in  the  city  of  New  York  is,  under  that  aeciion,  incompetent  to  act  aa  aa 
appraiser  of  the  damage  done  to  the  streets  by  laying  the  Manhattan 
pipes.  Want  of  time  and  place  in  a  notioe  of  preferring  a  petition  is  fatal. 
A  rule  nm  leaves  the  party  at  Kberty  to  come  in  and  oppose  when  the 
court  is  applied  to  for  making  it  absolute.  Whether  service  of  a  notice 
on  a  cashier  of  a  bank  be  good  servioa,  ^v.^ 

This  was  an  application  to  make  absolute  a  rule  nm, 
obtained  last  term,  to  confirm  the  report  of  William  Pop 
ham,   Abijah    Hammond,   and    Bichard  Hatfield,  three 

moving  in  arrest  of  judgment  to  any  other  day.  Bayard  t.  Malookn,  1 
Johns.  Rep.  SIO.  If  the  motion  be  eaumefaled,  it  euspenda  the  cause  till 
;ieard,  or  the  certificate  be  vacated.  Jaekaon  t.  BrowfuU^  3  Cainea'  Bep^  \5L 
To  give  efibct  to  the  certificate,  a  copy  should  be  served ;  a  mere  notice  M 
it  is  not  enough.  Chedham  y.  Xeiras,  2  Jotiua.  R^  104.  To  bring  a  part; 
into  contempt  for  disobeying  the  certificate^  the  original  sliould  be  shown  a1 
the  time  of  serving  tlie  copy.  Howkmd  ▼.  Baipkf  a  Jobns^  Rep^  JIO.  Then 
is  no  difference  in  the  practice  under  an  order  .toalay  prooeediug^  and  a 
eertiflcate  of  probable  cause. 

As  to  staying  proceedings  on  making  a  ease  tee. also.  Qiaham'a.  Pimcl^  Sd 
ed.  334;  2  Wend.  246;  1  Cowe^  598;  Oode  of  PToeedurs^  seoa  401,  SH 
and  348 ;  and  ante,  p. 
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persons  who,  under  the  fifth  section  of  the  act  incorporafe* 
iDg  the  Manhattan  Company,  had  been  nominated  and 
appointed  by  his  honor  Mr.  Justice  Kent^  to  estimate  the  da- 
mage done  to  the  pavements  of  the  streets  of  New  York 
bj  the  Manhattan  Company,  in  laying  down  the  pipe* 
which  convey  water  through  the  city. 

ffarisanj  in  support  of  the  rule,  read  a  petition  from  the 
Mayor,  Aldermen  and  Commonalty  of  New  York,  statingy 
that  all  the  streets  and  highways  in  the  city  are,  by  law, 
vested  in  them  and  their  successors,  and  were  so  previous 
to  the  2d  of  April,  1799. 

That  the  President  and  Directors  of  the  Manhattan  Com- 
pany, shortly  after  their  incorporation,  and  without  license 
from  the  petitioners,  had  dug,  in  several  of  the  streets, 
trenches  for  laying  the  water  pipes  of  the  Company,  and 
materially  injured  the  pavements. 

That  ineffectual  endeavors  had  been  used  to  bring  the 
Company  to  an  agreement  with  the  petitioners,  and,  there- 
fore, they  prayed  persons  to  be  appointed  to  estimate,  &a 

He  stated,  also,  from  affidavits,  that  on  the  6th  of  July 
last  a  copy  of  the  above  petition  was  served  on  the  Man- 
hattan Company,  by  delivering  the  same  to  their  cashier; 
that  this  was  previous  to  the  delivery  of  it  to  Mr.  Justice 
Kent  for  his  warrant ;  (but  how  long  previous  the  affidavit 
did  not  state;)  that  on  the  12th  day  of  the  same  month  the 
ivarrant,  appointing  the  three  persons  above  named,  was 
issued  ;  that  on  the  26th  of  the  same  July,  a  copy 
of  the  warrant  *was  served  on  the  cashier  of  the  [*508] 
Company,  and,  on  the  next  day,  a  notice  that  the 
person  so  appointed  would  meet  at  10  o'clok  of  the  same 
day  to  proceeil  in  the  duties  assigned  t^i  them. 

Hamilton^  contra,  insisted  that,- from  the  facts,  as  they 
appeared  on  the  affidavits  of  the  other  side,  it  was  manifest 
the  notice  of  an  application  to  appoint  persons  to  estimate 
Wap  imperfect ;  it  specified  neither  time  nor  place,  when  and 


508  CASES  IN  THE  SUPRRME  COURT 

Corporation  ▼.  Manliattan  Co. 

where  the  Company  might  attend  to  oppose  the  nomina* 
tion  of  improper  persons.  That  this  was  analogous  to,  and 
by  the  act  intended  as,  a  substitute  for  a  trial  by  jury ;  that 
therefore,  the  same  rights  as  would  be  had  in  that  mode 
ought  to  be  preserved  in  this,  and  of  those  rights  that  of 
challenge  was  one.  He  then  read  an  affidavit  by  the  Presi- 
dent of  the  Manhattan  Company,  showing  that  Mr.  Ham- 
mond was  a  very  large  freeholder  in  New  York,  and  there 
had  his  principal  residence;  and,  also,  that  the  original 
cost  of  paving  the  places  was  only  3,525  dollars,  though 
the  damages  which  had  been  assessed,  as  a  compensation 
for  the  injury,  amounted  to  6,881  dollars.  From  hence  be 
contended  that  Hammond  was  an  interested  person,  (though 
he  might  have  acted  perfectly  conscientious,)  as  the  houses 
of  proprietors  were  assessed  for  the  pavements  opposite 
their  lots,  and  the  more  was  gotten  from  the  Company  the 
less  would  the  freeholders  be  called  on  to  pay.  The  net 
tice,  also,  of  attending  the  meeting  of  the  persons  appointed 
by  the  judge's  warrant,  was  of  a  piece  with  the  re^t;  it 
was,  as  appeared  by  Mr.  Bemsen's  affidavit*,  served  on  him, 
as  cashier  of  the  Company,  only  ten  minutes  before  the  as- 
sessors were  to  assemble.  In  the  next  place,  it  might  be  a 
question  how  far  any  service  was  valid  which  was  not 
served  on  the  President  himself,  he  being  the  head  of  the 
Company.  It  was  also  doubtful  whether  the  judge  had 
any  jurisdiction;  the  act  gives  him  authority  only  when 
the  Company  and  the  Corporation  disarpree;  the  petition 
did  not  state  this,  but  that  they  did  not  agree. 

Harisan^  in  reply.  The  act  does  not  prescribe  any  timo 
at  which  notice  is  to  be  given.  It  is  evident,  however, 
that  there  was  no  intention  of  surprise,  as  there  were  six 

days  between  the  service  of  the  petition  and  the 
[*509]     judge's  warrant.    *Stippo8ing  the  analogy  to  trial 

by  jury  to  be  correct,  still  the  Company  were  loo 
late.  The  service  of  the  petition  was  enough  to  set  them 
on  inquiry,  and  they  have  lain  by  till  the  whole  business 
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is  finished,  and  then,  because  they  think  themselves  ag^ 
grieved,  they  come  forward.  Were  a  party  to  be  thus 
silent^  and  take  the  chance  of  a  verdict,  it  would  be  too  late 
for  him  to  urge  any  challenge  to  a  juror.  The  petition 
states  that  all  endeavors  to  bring  the  Company  to  an  agree- 
ment were  ineffectual ;  whether  this  amounted  to  disagree^ 
ing,  or  only  to  not  agreeing,  and  the  distinction  to  be  taken 
between  them,  he  declined  to  argue. 

Per  Curiam.  The  application  is,  to  affirm  the  report  ol 
appraisers  acting  under  the  fifth  section  of  the  statute  in- 
corporating the  Manhattan  Company.  The  act  directs^ 
that ''  in  case  of  disagreement,  &c.  it  shall  be  lawful  for  the 
judges  of  the  supreme  court  of  this  state,  or  any  one  of  them, 
(not  being  an  inhabitant  of  the  said  city,)  upon  the  ap 
plication  of  either  party,  to  nominate  and  appoint  three  in- 
different {Arsons  to  view,  examine  and  survey  the  said 
lands,  &c.  and  to  estimate  the  injury  sustained  as  aforesaid, 
and  to  report  thereupon  without  delay ;  and  upon  the  com- 
ing in  of  such  report,  and  the  confirmation  thereof  by  the 
said  court,  the  Company  shall  pay  the  sum  mentioned  in 
the  report,"  &c.  On  the  part  of  the  Company,  the  first 
cause  shown  against  confirming  is,  that  the  application  to 
Mr.  Justice  Kent  was  made  without  due  notice.  The 
second,  that  one  of  the  appraisers  was  interested,  and,  there- 
fore, an  improper  person.  The  third,  that  the  damages 
awarded  are  excessive.  As  to  notice,  it  is  not  denied  that 
it  was  necessary,  though  it  is  insisted  that  which  was  given 
was  sufficient  The  petition  appears  to  have  been  served 
on  the  cashier, (a)  and  contains  neither  time  when,  nor  place 
where,  the  application  would  be  made  to  the  judge.  The 
notice,  then,  is  altogether  irregular.  It  wants  the  necessary 
requisites  of  time  and  place  to  enable  the  opposite  party  to 
attend  and  object  to  the  appointment  of  appraisers  On 
the  second  point,  the  affidavit  of  the  President  shows,  that 

(a)  *^  If  the  head  *  i  not  warned,  (notified,)  the  bodj  is  not"    AgrsMi 
Bro.  tit  Corpuntioi.,  pL  6 

Vol.  I.  81 


509  CASKS  IN  THE  SUPHKMK  COURT. 


Oorporatiou  v.  Manhattan  Go. 


one  of  the  persouwS  nominated  was  interested;  and  this 
again  proves  the  importancse  of  notice,  for  had  the 
[*510]  Company  appeared  *they  might  have  shown  his 
interest,  and  hindered  his  appointment  This  in- 
terest is  not  denied  by  the  corporation ;  they  merely  urge 
that  it  is  alleged  at  too  late  a  period.  As  to  the  damages, 
an  injury  to  the  amount  of  6,881  dollars  is  assessed  on  that 
which  originally  cost  only  3,625  dollars.  The  corporation, 
it  is  true,  say  that  the  streets  were  much  injured,  but  this 
ought  to  have  been  shown  more  satisfactorily,  and  is  suflS- 
cient  to  send  this  matter  for  further  investigation.  A 
question,  however,  has  been  made,  whether  the  Company 
can  now  avail  themselves  of  these  objections?  They  must 
he  at  liberty  so  to  do  now,  or  they  would  be  remediless. 
There  was  not  any  notice  given  them  to  attend  before  the 
judge;  therefore,  to  him  they  could  not  state  their  objec- 
tions. Nor  could  they  have  applied  to  the  judge  who 
granted  the  warrant,  to  make  a  further  or  other  appoint- 
ment, for  under  the  words  of  the  act,  the  judge  cannot  re- 
voke his  warrant.  He,  therefore,  is  functus  offidL  The 
only  resource,  then,  is  to  this  court  They  have  no  au- 
thority to  interfere  till  this  application  is  made  to  confirm, 
and  then,  the  matter  being  before  them,  they  may  proceed 
on  the  objections  taken.  The  report  was  returned  on  the 
last  day  of  the  last  term,  and  from  the  manner  in  which 
the  corporation  have  taken  their  rule,  they  seem  to  suppose 
it  might  now  be  opposed  by  showing  cause.  There  can  be 
no  ground,  therefore,  for  imputing  lacheSj  as  the  company 
hav3  come  forward  at  the  earliest  period  they  could,  after 
the  court  was  in  [^assession  of  the  cause  bv  filing  the  re- 
po;c.  But  it  is  coniended  that  the  noiice,  though  defective, 
was  enough  to  put  the  Company  on  inquiry,  and  they 
ought  to  have  ^ipplfed  to  this  court  directly  after  service  of 
the  petition.  The  rule  of  practice  in  this  court,  as  to  de- 
fi'Ctive  notices,  does  not  apply  to  this  case.  It  is  a  spei^ial 
mode  of  prooeeding  under  a  particular  act,  and  therefore, 
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not  within  our  regulatiohs  as  to  default^     The  coart  are 
of  opinion  that  the  report  be  set  aside. 

E^ENT,  J.  I  dissent  from  this  determination.  The  fact 
is,  that  the  bank  had  notice  of  the  petition,  and  of  the  al- 
legations of  that  petition.  The  denial  of  notice  goes  only 
as  to  time  and  place.  The  first  intimation  they  received  was 
on  the  6th  of  July,  and  the  warrant  was  n.ot  issued 
till  the  12th.  ♦They  then  again,  on  the  26th,  re-  [*5113 
oeived  a  further  notice,  and  it  is  not  till  the  28th  of 
November  that  the  report  is  made.  The  bank  remained  iD» 
active,  seeing  the  whole  business  progress,  and,  had  its  ter- 
mination been  favorable,  they  would  have  abided  by  the 
event ;  as  they  deem  it  otherwise,  they  now  come  to  us. 
It  is  a  rule  of  moral  justice,  that  no  man  shall  be  permitted 
to  speculate  on  his  own  delay.  It  is  against  all  rules  of 
praetice,  which  require  due  diligence.  If  a  party  has  a  short 
noiice  of  trial,  it  is  enough  to  set  him  on  inquiry ;  and  if 
he.does  not  immediately  come  forward  at  the  next  term, 
we  never  set  aside  the  verdict  he  has  permitted  to  go  against 
him.  iPEvers  v.  Machlan  and  Oelston,  January  term,  1800. 
The  bank  might  have  applied  in  the  last  term  either  to  a 
judge  or  the  court 

Beport  set  aside. 


The  Peoplb  against  The  Judges  op  the  Court  op  Com. 
HON  Pleas  in  and  for  the  County  of  Washington. 

MandamitB  lies  to  the  oourt  or  eainmon  pleas  for  not  signing  a  bill  of  excep- 
tiona 

BusSEL  moved  for  a  peremptory  mandamus{a)  to  be  di» 

(a)  As  to  affidavit  for  ffaigM  v.  Tkirner,  2  Johna  Rep.  371.  When  role 
to  show  cause  only.  People  v.  Jtidgea  of  Cayuga,  2  Johna  Oaa  6S.  Whev 
to  forbid  Judgment    Pfople  v.  Sessions  yf  Chenango,  1  JohosL  Cas.  179 
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rected  to  the  judges  of  the  common  pleas  for  the  coanty  of 
Washingtoa,  ordering  them  to  sign  a  bill  of  exceptions. 

Per  Curiam.  Take  your  rule  to  show  cause  the  first  day 
of  next  term. [1]  The  practice  is,  not  to  grant  a  peremp- 
tory mandamus  in  the  first  instance.(a) 

Bule  to  show  cause  granted. 

&  C.  with  opinion  of  Kent,  J.,  2  Cainn'  Can.  in  Brror«  319.  Wlien  to 
cottjpel  judgment  f%shy.  Weaiherwax^  2  Johna  Gas.  215.  Haightv.  TWnwr, 
kM  sup,  Wtien  not  Jansen  y.  Judges  of  Vtster^  Cole.  117.  8.  C.  2  Johna. 
Caa.  T2.  When  to  sign  bill  of  exceptions,  and  when  not.  People  y.  Judges 
</  West  Gheskr,  Cole.  135«  a  C.  2  Johns  Caa.  118.  Sikes  y.  JRansam,  6 
Johns.  Rep.  279.  When  to  correct  and  compel  proceedings.  The  King  y. 
JttsHces  of  WiUahirt^  I  East,  683.  and  10  East,  404.  The  King  y.  London 
Oouiri  of  Requests  8  East»  292.  Bex  y.  Justices  of  Leicester,  1  East,  (n)  686. 
When  not  for  allowing  an  account  Adams  y.  Supervisors  of  Oohmibia 
Obunty,  8  Johns.  Rep.  328.  The  King  y.  Justices  of  Kent,  11  East,  229. 
When  to  restore  an  attome/,  or  officer.  The  PeopU  y.  Justices  C.  K  of 
Delaware^  1  Johns.  Caa.  181.  The  King  y.  Company  Free  Fishers,  dx^  8 
Bast,  353.  The  King  y.  Commissary,  dke ,  of  Bishop  of  Winchester,  8  East, 
673.  Bex  y.  Clarke^  2  East,  75.  When  to  grant  administration.  The  King 
y.  AUudritants  o/ lonely,  8  East,  408.  When  to  inspect  books.  The  King  y. 
Lucas,  10  East,  236.  When  to  giye  benefit  of  an  insolvent  act  £3x  parte 
John  King,  7  East,  91.  When  not  to  commissioners  of  bankrupt  to  certify 
oonformltj.  Ex  parte  John  king,  8  Ifeast,  92.  When  not  as  pnjepectivo. 
The  King  y.  Chapdiufardena  of  Haworth,  12  East,  666.  When  tioc  aa  too  late. 
fhs  King  y.  Justices  of  Lancashire^  12  Ea.<rt»  366.  When  peremptory.  People 
y.  Judges  and  Supervisors  of  Vtstar,  1  Johns.  Rep.  64.  People  y.  CoOins.  7 
Johns.  Rep.  549.    Form  of  writ     The  King  y.  Bishop  of  Oaford,  8  East,  346. 

[1]  As  to  compelling  the  judge  to  sign  a  bill  of  exceptions  see  Graham's 
Praa  p.  327:  2  Rey.  Stat  422,  sec.  75;  2  Caines,  373;  2  Johns.  Cas.  118; 
6  J.  R.  279;  6  Wend.  132. 

(a)  The  Regp.  Brey.  1S2,  contains  a  writ  grounded  on  the  stat  Edw.  I, 
oommanding  the  jndges  to  put  their  seals  fuata  fbrma'n  stahUi  If  they 
make  a  fals^  retom,  an  Mkion  Ilea  against  (heiiL  See  2  Inst  427.  Show 
Fa.  Caa  UT. 
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Manhattan  Company  agavMi  Brower. 

If  a  person  in  custody  on  meane  process  sign  a  warrant  of  aUoruej,  Uid 
nature  of  which  is  explained  to  hitn  by  an  attorney,  who  does  not  witness 
it  as  his  attorney,  the  court  will  not  iU  $smb.  set  it  aside. 

The  defendant  in  this  suit  being  in  custody  on  mesne 
process,  executed  a  warrant  o(  attorney  to  confess  judg- 
ment for  the  amount  of  the  debt,  but  it  was  not  witnessed 
by  any  person  as  his  attorney,  acting  in  that  capacity  for 
him. 

Hoffman^  on  this  ground,  moved  to  have  the  warrant  of 
attorney  delivered  up  to  be  cancelled,  and  to  vacate  the 
judgment  entered. 

Hamilton^  contra,  read  some  affidavits,  showing  that  the 
defendant,  at  the  time  of  executing  the  instrument,  was 
perfectly  well  apprised  of  its  nature;  which  had 
been  explained  *to  him  by  an  attorney,  though  not  [*512] 
actually  his  attorney,  or  the  attorney  of  the  plain- 
tiff, and  that  the  whole  transaction  was  banafickj  and  with* 
out  surprise. 

9 

The  inclination  of  the  court  appearing  to  be  against  the 
application,  the  proceedings  having  been  within  the  spirit 
of  the  rule  relied  on ;  and  it  being  suggested  at  the  bar, 
that  it  was'  doubtful  whether  the  English  rules  of  E.  15 
Car.  IL  and  K  4  Geo.  II.  had  ever  been  made  rules  of  this 
court,  though  the  practice  was  acknowledged  to  have  been 
in  conformity  to  their  regulation8,(a) 

Hoffman  consented  to  withdraw  his  motion,  and  let  tha 

(«)  In  aU  oases  not  provided  for  by  the  mle^  of  the  sopreme- court,  tbs 
pracUoe  of  the  K.  B.  is  said  to  be  adopted.  Duboia  7.  FhiUpai  6  JohiML 
Rep.  235 
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judgment  stand  as  a  security  for  the  debt^  the  plaintiflb  de* 
liveriug  a  declaration,  and  agreeing  to  go  to  trial  on  the 
merits.(a) 

Motion  withdrawn. 


Rosa  AND  OTHERS  against  Hubble,  and  Jemika^  his 
wife,  administratrix  of  Paterson. 

Where  it  is  necessaiy  only  to  endorse  an  appearance  on  the  writi  bail  Dd 
being  required,  it  is  the  duty  of  the  clerk  of  the  court  to  enter  the  appear- 
ance of  record.  If  judprment  be  signed  be/bre  it  is  so  entered,  it  is  good, 
and  the  court  will  order  the  appearance  to  be  entered  nunc  pro  tunc 

This  was  a  motion  to  set  aside  the  default  entered  in  the 
cause,  and  all  subsequent  proceedings,  with  costs. 
.  The  affidavits  contained  a  variety  of  unimportant  facts, 
bfut  the  only  question  worth  noticing,  which  was  relied  on, 
was  one  of  practice,  whether  it  was  regular  to  a  writ,  which 
was  in  trespass  only,  and  returned(6)  with  the  names  of 
the  defendants  endorsed,  to  enter  their  appearance  in  the 
clerk's  office,  after  judgment  was  signed. 

It  was  contended  that  as  the  court  would  order  it  to  be 
done  on  application,  it  was  in  fact,  doing  no  more  than  that 
which  the  court  would  sanction. 

Per  Curiam.  It  is  said  that  no  appearance  of  the  defend- 
a.nts,  by  special  or  common  bail,  or  an  entry  of  an  appear- 

'  (a)  In  Butaon  v.  Hutson,  7  D.  &  E.  8,  court  of  E.  B.  held,  that  the  beneAl 
of  the  English  rule  referred  to,  could  not  be  waived  by  a  prisoner,  and  thai 
the  presence  of  the  plaintifTs  attorney  was  insufficient,  though  acting  for  the 
prisonor  at  his  request  and  entreaty,  and  though  pressed  to  send  for  auothar 
attorney,  to  witness  the  instrument,  with  the  nature  of  which  the  defendaal 
was  perfectly  acquainted. 

(6)  If  the  writ  be  not  returned,  nor  bail  filed,  nor  ar  appearance  entered, 
it  is  uregular  to  enter  a  rule  for  plead!  ig,  because  the  ourt  ig  not  possessed 
of  the  cause;  the  rule,  and  proceedings  on  it  will  iharefore,  be  set  aaid<( 
ffoweU  ▼.  DmniBtonf  3  Gaines*  Rep.  96. 


ALUNT,  FEBRUARY,  1604.  512 


Waterbary  v.  Delafiold. 


ance  wa5  of  record,  wben  the  default  and  judgment  were 
returned.  As  the  process  in  the  cause  did  not  require  bail, 
the  defendants  endorsed  their  appearance  on  the  capias. 
It  was  the  business  of  the  clerk,  and  not  of  the  at- 
torney, to  have  *entered  their  appearance.  This  [*61S] 
may  be  done  nunc  pro  tunc.  The  laches  of  the 
clerk  ought  never  to  prejudice  the  attorney.[l]  We,  there- 
fore, deny  the  motion  with  wsts  of  opposing. 

Motion  denied,  with  co8t& 


Waterbury  and  another  against  Delafield. 

V'^here  a  suit  has  been  consolidated,  and  a  oonimission  sued  out  in  tbe  oon* 
aolidated  cause,  in  which  the  defendant  bad  joined,  the  court  will  allow 
tbe  evidence  taken  under  it  to  be  read  on  the  trial  of  the  principal  suit. 

This  was  the  principal  suit  in  several  actions  on  a  policy 
of  insurance,  in  which  a  consolidation  rule  had  been  grant- 
ed. A  commission  to  examine  had  been  taken  out,  titled 
in  the  consolidated  cause;  in  the  commission  the  defend- 
ant joined,  and  titled  his  cross  interrogatories  in  the  same 
manner. 

Hoffman  moved  to  read,  in  the  principal  cause,  the  evi- 
dence taken  under  the  commission,  titled  in  that  which  had 
been  consolidated.  The  Court,  after  some  words  by  Pea- 
dlston,  in  opposition,  granted  the  motion  with  costs  to  abide 
the  event  of  the  suit 

Motion  granted. 

[IJ  Oi:  this  point  see  also  Beater  ▼.  Baynes,  6  Wend  U1. 
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In  the  matter  of  Randall,  an  absent  debtor. 

If  tlie  trustees  of  oa  absent  debtor's  estate  admit  there  will  be  a  miriAus 
aflAr  payment  of  all  demands,  the  oourt  will,  on  petition,  order  a  part  -to 
be  paid  to  the  debtor,  or  his  agent 

The  attorney  of  the  debtor,  who  was  still  abroad,  ap- 
plied to  have  the  sum  of  five  thousand  five  hundred  dollars 
paid  to  them  by  the  trustees  of  the  creditors,  on  a  petition 
stating,  that  after  payment  of  all  demands  then  established, 
and  keeping  in  hand  a  sufficient  sum  to  answer  any  which 
might  appear,  there  would  remain,  of  the  money,  now  in 
the  Manhattan  bank,  to  the  credit  of  the  debtor's  estate,  a 
very  large  surplus. 

These  facts  being  admitted  by  the  trustees,  the  Court 
ordered  according  to  the  prayer  of  the  petition. 


Gordon,  survivor  of  Munro  and  Gordon,  against  Bownk, 

Where  a  plaintifT  has  neglected  to  file  a  oapieu  and  enter  an  appearance  for 
two  terms,  though  there  be  an  affidavit  swearing  to  an  agreement  that  all 
the  proceedings  should  be  considered  as  ofa  third  term  antecedent,  the  oourt 
will  not  give  leave  to  file  the  capios  and  enter  the  appearance  n«iie  pnv 
tene  as  of  the  third  term  past,  especially  if  it  appear  that  it  be  asked  with 
a  view  to  prevent  a  set-oflf  of  a  note  falling  due  since  the  tiiird,  and  before 
the  sec<'iid  term,  but  will  order  the  caputs,  Jtc .  to  be  as  of  the  second  term 
past.  Endorsing  an  appearance  on  a  writ  of  a  term  past,  is  not  evidence 
of  an  agreement  that  the  proceedings  shall  be  cotmidered  as  of  that  term. 

This  was  an  application  for  leave  to  file  the  capias^  and 
enter  the  defendant's  appearance  nuncpro  tunc,  as  of  the 
last  August  term. 

The  facts,  as  they  appeared  on  the  several  and  long 
affidavits  read,  were,  that  the  plaintiff  and  his  partner  were 
the  assured  on  a  policy  of  insurance,  underwritten  by 
the  defendant;   that  being  in  embarrassed  circumstanoeSi 
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KiQ  unable  to  meet  *their  payments,  they  en-  [*5i4] 
tered  into  a  composition  with  their  creditors,  of 
whom  the  defendant  was  one,  to  pay  them,  on  receiving 
a  release  from  all  demands,  fifteen  shillings  in  the  pound ; 
ten  shillings  to  be  paid  by  approved  endorsed  notes,  and 
the  remaining  five  shillings  by  their  own ;  the  endorsers 
to  receive  an  assignment  of  a  part  of  the  property  of  the 
plaintiff  and  his  partner,  by  way  of  security  against  their 
endorsements;  that,  in  pursuance  of  this  agreement,  the  de- 
fendant received  his  two  notes  of  ten  shillings,  and  five 
shillings  in  the  pound,  executed  a  release,  and  the  policy 
in  question  was  assigned  to  persons  for  whose  benefit  the 
present  action  was  brought ;  that  the  note  for  ten  shillings 
in  the  pound  was  duly  paid  by  the  assignees  of  the  policy. 
The  attorney  for  the  plaintiff  called  on  the  defendant,  a 
few  days  before  August  term,  to  inform  him  of  the  in- 
tended suit,  when  the  defendant  assured  the  attorney,  that 
the  matter  would  be  accommodated,  and,  if  not,  that  he 
would  consent  to  proceedings  being  as  of  August  term ; 
that  a  capias  was  afterwards  sued  out  on  the  second  of  Au- 
gust last,  returnable  the  sixth,  but  not  served  till  after 
August  term,  at  which  time  the  defendant  endorsed  his 
appearance,  and,  as  the  plaintiff's  attorney  verily  believed, 
with  intent,  that  all  proceedings  should  be  deemed  as  of 
August  term;  that  the  declaration  was  titled  as  of  August 
term,  though  the  capias  has  not  yet  been  filed  ;  that  since 
August,  the  plaintiff  has  become  a  bankrupt,  and  that  the 
defendant  had  pleaded,  giving  a  notice  of  setting  off  a  note 
which  fell  due  on  the  8th  of  September  last,  and  was  the 
very  note  for  five  shillings  in  the  pound  given  by  the 
plaintiff  and  his  partner,  in  composition  for  their  debts. 

Hoffman  insisted  that  the  endorsement  of  the  writ  by 
the  defendant,  was  tantamount  to  a  written  agreement,  as  it 
was  evidence  in  writing  of  the  agreement,  which  was  fiji- 
ther  corroborated  by  the  pleadings. 

Our.  ad.  vulL 

Vol.  I.  82 
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Oordoa  v.  Bowne. 

Spencer,  J.  delivered  the  judgment  of  the  court.  Th« 
defendant  resists  the  application,  relying  principally  on 
this;  that  he  holds,  to  nearly  the  amount  of  the  plaintiff '& 
demand,  a  note  against  him  due  on  the  8th  oi 
[*515]  September  *last,  which  he  intends  to  set  off.  The 
object  of  the  plaintiff's  motion  is,  if  possible,  to 
exclude  this  effect;  on  this  ground,  that  his  demand  is  as- 
signed for  the  benefit  of  certain  persons  who  have  paid 
debts  for  him,  incurred  by  endorsements  to  his  compound- 
ing creditors.  The  defendant  denies  notice  of  such  assign- 
ment; both  parties  admit  the  insolvency  of  the  plainti£ 
The  verbal  agreement  between  the  attorney  for  the  plain- 
tiff and  the  defendant  cannot  be  attended  to ;  a  rule  of  this 
court  forbids  such  agreement  being  alleged. 

There  has  been  laches  on  the  part  of  the  plaintiff,  in  not 
entertaining  his  suit  as  of  August  term,  and  to  avoid  that 
laches^  the  court  is  now  applied  to.  In  granting  favors  of 
this  kind,  the  court  ought  to  be  careful  not  to  do  injustice, 
and  it  appears  to  them,  that  granting  the  rule  as  applied 
for,  might  have  that  effect ;  for,  most  certainly,  the  defend- 
ant's claim  to  offset  is  better  founded  than  that  of  the  as- 
signees to  recover.  Let  a  rule  be  entered,  that  the  plain- 
tiff have  leave  to  file  his  writ,  and  enter  the  defendant's 
appearance,  as  of  the  last  term. 

Thompson,  J.  I  am  sorry  to  be  under  the  necessity  of 
differing  from  the  court ;  but  I  think  the  endorsement  of 
appearance  is  evidence  of  an  agreement  as  strong  as  if  it 
had  been  reduced  to  writing,  and  sufficiently  indicatory 
of  the  intent  of  the  parties,  to  avoid  any  of  the  conse- 
quences, against  which  the  rule  in  question  was  framed. 
How  far  the  defendant  may,  by  filing  the  capias^  and  en- 
tering an  appearance  of  August  term,  be  precluded  from 
a  set-off,  or  by  the  present  rule  entitled  to  it,  is  unnecessary 
to  determine.  My  opinion  is,  that  the  plaintiff  ought  to 
Dave  the  effect  oi  his  motion. 
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Kent^  J.  I  concur  in  the  opinion  last  given.  I  deem 
H  a  point  of  moral  rectitude  to  enfoix5e  all  agreements,  when 
the  evidence  is  such  as  is  not  contravened  by  any  rule  of 
law.  But  as  the  judgment  of  the  court  is,  to  deny  the 
full  extent  of  the  plaintiff's  application,  he  can  take  no 
mope  than  has  already  been  pronounced.(a) 

Bale  to  file  the  writ,  and  enter  the  appearance  as  of 
last  term. 


*Ma8TEBS  against  Edwards.  [*5 1 6] 

If  a  defendant  be  discharged  for  want  of  being  dolj  chaiged  in  execution, 
he  can  never  be  taken  on  a  ca.«k  issued  on  the  jadgmeut  in  the  suit  on 
which  he  was  in  custody. 

The  defendant  had  been  surrendered  in  exoneration  of 
bis  bail,  final  judgment  obtained  against  him,  and  aflei 
three  months,  he  was,  on  regular  notice  to  the  plaintiff, 
superseded,  for  want  of  being  charged  in  execution  in  due 
time.  Notwithstanding  this,  the  plaintiff's  attorney  sued 
out  an  execution  against  the  body  of  the  defendant,  upon 
the  judgment  on  which  he  had  been  in  custody,  and  took 
him  upon  the  ca.  sa.  thus  issued. 

Henry^  on  these  facts,  disclosed  by  affidavit,  moved  that 
he  should  be  discharged. 

This  case,  he  said,  is  to  be  distinguished  fi'om  that  of 
Brantingham;  in  that,  the  court  held  the  plaintiff  entitled, 
after  notice  of  a  rule  for  ^  supersedeas^  to  come  in,  charge  in 
execution,  and  show  that  circumstance  as  a  cause  for  re- 
fusing the  application*  Blandford  v.  Foote^  Cowp,  72,  re- 
cognizes the  principle  of  the  application.  The  court  there 
decided  that  a  man  released  for  want  of  being  charged  in 
execution,  might  be  taken  on  a  ca.  sa.  in  an  action  founded 

(a)  See  Palmer  v.  Berrian,  3  Caines*  Rep.  131,  and  note  ihere. 
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on  the  judgment  in  the  original  suit  It  is  to  be  inferred, 
therefore,  that  on  an  execution  sued  oat  in  the  original 
suit,  he  could  not  be  taketi. 

Baison  and  Jliggs,  contra.  The  English  courts  proceed  oo 
*his  maxim,  "  once  supersedeable,  and  ever  supersedeable." 
This  we  have  departed  from,  and  overruled,  in  Branting^ 
lani^s  Case,  Besides,  the  whole  object  of  the  motion  is  to 
prevent  us  from  doing  that  directly,  which  they  allow  we  can 
Accomplish  circuitously  ;  for  they  say  we  must  proceed  by 
action  on  the  judgment,  and  have  execution  in  the  second 
suit  This  is  contrary  to  the  settled  principle,  that  circuity 
and  multiplicity  of  actions  are  abhorred  in  the  law. 

Henry,  in  reply.  The  doctrine  contended  for  by  the 
plaintiff,  would  go  to  shut  out,  from  a  defendant,  any  right 
of  set-off.  Suppose  a  man  discharged;  in  the  course  of  fair 
dealing,  he,  by  services,  or  other  means,  pays  a  part  of 
the  debt;  if  he  is  to  be  taken  on  the  original  judgment,  he 
is  excluded  from  showing  perhaps  a  full  satisfaction,  til) 
he  applies  to  the  court  for  relief,  and  during  that  period 
is  deprived  of  his  liberty. 

Per  Curiam.  In  BrantingharrCe  Case  we  certainly  did 
depart  from  the  English  practice.  We  there  allowed,  on 
a  rule  to  show  cause,  the  being  charged  in  execu- 
[*517]  tion  subsequent  *to  notice  of  the  application,  to 
be  shown  as  a  reason  for  denying  the  supersedeaa. 
The  court  proceeded  there  on  the  idea,  that  the  statute 
gave  the  plaintiff  a  right  of  election  to  have  execution 
against  the  body,  or  the  goods ;  and  that  he  was  not  obliged 
to  manifest  this  election  til)  called  on.[l]  The  present 
case  is  not  of  that  description ;  that  statute  was  only  to  pre* 
vent  double  executions.  The  plaintiff  has  elected  to  re- 
linquish the  person  of  his  debtor,  who,  having  been  once 
actually  sn[)er8eded,   must  continue  sci,  and  the  plaintifl 

[1]  S(>e  Manhattan  Co.  v.  Smith  ai  U   p.  67. 
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snail  never  have  liberty  again  to  reuort  to  his  first  judg. 
ment.  Let  the  defendant,  therefore,  be  discharged,  but 
without  costs. 

Motion  granted,  without  cost9 


Coles,  Ttitord  and  Brooks  against  Thomson. 

Practice  as  to  oommiiBioiis. 

Boyd  moved  for  judgment,  as  in  case  of  nonsuit,  for  nr»t 
going  to  trial,  on  an  affidavit,  that  the  cause  was  at  issue  in 
September,  1802,  noticed  for  trial  in  November  following, 
and  had  not  since  been  noticed. 

An  affidavit  contra  was  read  on  the  part  of  the  plaintiff, 
stating,  that  on  the  9th  of  last  March  a  commission  is* 
sued  to  London  to  examine  witnesses  on  his  behalf,  which 
had  not  been  returned,  but  was  daily  expected. 

Per  Cfuriam,  In  the  case  of  Juhel  v.  The  United  Insii^ 
ranee  Company^  October  term,  1801,  we  held,  that  three 
months  was  a  sufficient  time  {ante,  503,  n.  (a)  for  executing 
and  returning  a  comrtiission  arrived  in  London.  In  Miller 
and  Oraham  v.  De  Peyster  and  Charllon,  January  term,  1808, 
it  was  decided,  that  where  a  plaintiff  has  delayed  his  own 
cause  by  a  commission,  and  it  does  not  appear  that  due  dili* 
gence  has  been  used,  the  defendant  may  apply  for  a  rule 
for  nonsuit)  and  compel  the  plaintiff  to  stipula'<e,  (see  anfe^ 
7,  n.  (a)  or  be  nonsuited,  as  if  no  commission  hud  issued. 
In  the  present  case  it  does  not  appear  that  the  plaintili  has 
used  due  diligence  in  causing  his  commission  to  be  execut* 
ed,  as  eight  months  elapsed  between  suing  it  out  and  the 
sittings.  Unless,  therefor^  he  stipulate,  the  motipn  musi 
be  gi*anted.[l] 

Motion  granted,  nuk 

[1]  See  Ikfffuend  ▼.  K  T  ha,  (h*,  ante^  p.  4,  nole  [1> 
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BoWNE  against  Hallet 

If  Judgment  be  signed  for  the  whole  penalt7  of  a  bond  not  dae,  but  fbrfeited 
for  non-payment-of  interest,  execution  will  be  titled  on  bringinf;  in 
interest  and  costs,  the  judgment  standing  as  security. 

Judgment  had  been  signed  for  the  whole  penal- 
[*518]  ty  of  *a  very  large  bond  on  account  of  the  breach 
of  condition  in  non-payment  of  the  interest.  On 
motion  of  Boyd,  for  the  defendant,  the  court  ordered  that 
execution  stay,  on  payment  of  interest,  and  costs,  the  judg- 
ment, however,  to  stand  as  a  security  for  the  debt.(a) 


Shuter  against  Hallet. 

After  verdict,  and  certificate  of  probable  esoae  granted,  the  oourt  will  not 
order  the  amount  of  the  sum  recovered,  to  be  bixnight  into  oourt 

A  VERDICT  had  been  obtained,  in  this  cause,  against  the 
defendant,  on  which  a  case  had  been  made,  and  a  judge^s 
certificate  of  probable  cause  duly  granted. 

D.  A.  Ogden,  on  an  affidavit  by  the  plaintiff,  stating  his 
fear  of  losing  his  debt,  from  the  circumstances  of  the  de- 
fendant, moved  to  have  the  amount  recovered  brought  into 
court. 

Pendkfon,  contra,  cited  Halld  v.  (htton,  ante,  p.  11,  in 

May  term  last. 

Per  Curiam.  The  practice  of  the  court  has  never  been 
according  to  the  application.     It  would  be  often  oppressivei 

(a)  gee  Black.  Rep.  706,  Marsm  v.  Ibodkd;  &  P       
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and  amount  to  a  denial  of  right,  as  the  defendant  may  not 
be  able  to  comply  with  the  condition,  yet  have  a  complete 
defence  to  the  suit. 

Motion  denied. 


The  People  against  Freer    (See  awfe,  p.  485.) 

Tho  intent  of  a  publication  will  not  jostify  it,  if  it  be,  in  the  opinion  of  tbe 
court,  contempt  against  the  court 

The  defendant  being  brought  into  court,  Kent,  J.,  thus 
delivered  their  opinion. 

The  defendant  is  brought  before  the  court,  for  publishing 
paragraphs  in  the  Ulster  Gazette,  of  August  last,  contain- 
ing remarks  on  the  trial  of  Harry  Crosvvell.  The  paper 
being  laid  before  the  court  at  the  last  August  term,  it  ap- 
peared to  be  intended  to  prejudice  and  influence  the  pub- 
lic mind  against  the  court,  before  which  the  trial  was  held, 
and  to  intimidate  and  influence  this  court  in  deciding  on 
the  motion  pending  before  it,  for  a  new  trial  in  the  cause. 
A  rule  was  accordingly  granted,  that  the  defendant  Show 
tause,  by  the  ensuing  term,  why  an  attachment  should  not 
iasue  against  him  for  a  contempt. 

This  proceeding  was  correct  and  necessary.  Publica- 
tions ^5candali2ing  the  court,  or  intending  unduly  to  in- 
fluence, or  overawe  their  deliberations,  are  con- 
tempts which  they  are  *authorized  lo  punish  by  [*5191 
attachment;  and,  indeed,  it  is  essential  to  their 
dignity  of  character,  their  utility  and  independence,  that 
they  should  possess  and  exercise  this  authority.  The  de- 
fendant did  not  show  cause  in  person,  in  pursuance  of  the 
rule,  but  he  appeared  by  attorney,  and  in  an  affidavit  dis- 
avowed any  intentional  disrespect  to  the  court,  or  any  in- 
tent that  was  contemptuous  and  unlawful.  He  stated,  that 
the  offensive  remarks  were  Drnduced  in  the  course  of  an 
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editorial  controversy  on  the  subject  of  Croswell's  trial, 
with  another  newspaper,  entitled  the  Plebeian.  The  court 
rx>nsidered  this  affidavit  as  not  going  in  justification,  but 
only  in  excuse  of  the  publication ;  and  that,  on  such  occa- 
sions, the  defendant  ought  to  appear  in  proper  person,  and 
answer.  Accordingly,  the  rule  for  an  attachment  wa8 
made  absolute.  He  is  now  brought  in  upon  attachment, 
and  admits  himself  the  publisher  of  the  remarks  in  ques- 
tion, and  again  clears  himself  by  oath  of  all  intentional 
disrespect  or  contempt.  We  have  no  reason  to  doubt  the 
truth  of  the  defendant's  affidavit,  which  exculpates  hiro 
from  any  criminal  design,  and  we  have  nothing  to  do,  un- 
aer  the  present  process,  with  the  seditious  or  libellous  na- 
ture of  the  publications,  any  farther  than  they  relate  to  a 
charge  of  contempt  against  this  court.  The  defendant's 
excuse  is  entitled  to  its  full  consideration.  On  the  one 
hand,  we  cannot  but  perceive  that  the  disavowal  of  any 
bad  intent  will  not  do  away  with  the  pernicious  tendency  or 
effect  of  publication?(a)  reflecting  on  judicial  proceedings 
which  are  before  us.  On  the  other  hand,  when  the  causes 
which  led  to  the  publication  are  frankly  stated,  and  that 
the  discussion  originated  in  an  opposite  and  rival  paper; 
when  we  consider  the  irritation  which  these  publications 
must  have  produced,  and  the  unguarded  license  with  which 
all  questions  of  general  concern  have  been  usually  treated 
yn  our  public  prints,  we  think  the  present  case,  under  all  its 
circumstances,  does  not  require  any  serious  animadversions. 
When  a  case  is  made  out,  in  which  there  appears  sufficient 
evidence  of  an  intentional  coiibcmpt^  we  should  deem  it 
our  indispensable  duty  to  inflict  a  punishment  strong  and 
exemplary.  But,  we  trust,  the  notioe  we  take  of 
[*520]  the  present  case  will  ^answer  all  the  ends  of  jus- 
tice, by  serving  as  a  sufficient  warning  to  the  de- 
fendant and  others,  not  to  presume  to  use  language  which 
must  be  understood  as  reflecting  upon,  or  threatening  the 
oourt  in  respect  to  questions  then  under  investigatioB. 

(«>  Tbenefiire  a  gonA  latent  would  not  be  a  Jiurtaflcatioii,  art  mnk 


ALBANY,  FKBRUART,  1804.  620 

Mamford  v.  Smith. 

The  judgment  of  the  court,  therefore,  is,  that  the  defendant 
pay  a  fine  of  ten  dollars,  and  stand  committed  till  it  be 
paid. 


B.  M.  MuMFOBD  and  Q-.  8.  Mumfobd  agaxrust  Smith. 

• 

irthe  facts  given  in  eyidenoe  manifeatlj  phow  a  want  of  aeawortliineas,  and* 
a  jury  find  against  them,  the  court  will  set  aside  the  verdict,  notwith- 
standing the  jury,  at  the  time  of  giving  it  in,  dedare  they  have  rented 
their  decision  upon  the  whole  matter  in  evidenoe. 

This  was  an  action  on  a  policy  of  assurance  on  the  car- 
go of  the  Sloop  Marj,  consisting  of  flour  and  com^  valued 
at  6,720  dollars,  of  which  8,220  dollars  were  underwritten 
by  the  defendant,  at  a  premium  of  9  per  cent,  from  New 
York  to  Kingston,  in  the  island  of  Jamaica.  The  claim 
was  for  a  total  loss  by  by  the  perils  of  the  sea. 

On  the  trial,  which  was  before  Mr.  Justice  Badcliff^  on 
the  23d  of  November,  1803,  at  the  sittings  in  New  York, 
it  appeared  from  the  evidence,  that  the  following  were 
the  circumstances  of  the  case : 

The  Mary  was  constructed  in  1795,  of  oak  of  the  best 
quality,  and  faithfully  built  in  every  particular.  When 
off  the  stocks,  she  was  first  employed  as  a  packet  between 
New  London  and  New  York.  After  this,  she  made  seve- 
ral voyages  to  the  southward  and  the  West  Indies.  In 
1798  she  wus  raised,  not  on  account  of  any  decay,  but  to 
render  her  more  burdensome.  At  this  time  she  appeared 
stout  and  strong.  New  top  timbers  were  put  in.  Some 
of  her  beams,  and  other  pieces  of  her  timbers  were  of  good 
chesnut.  Her  plank  all  of  ivhite  oak,  except  her  decks. 
In  1800  she  was  graved  and  caulked.  She  then  appeared 
sounds  strong  and  tight;  so  much  so,  in  the  opinion  of  one 
witness,  that  he  offered  for  her  2,000  dollars.  She  sailed 
on  the  voyage  insured,  but  was  leaky  from  the  time  o^ 
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leaving  Sandy  Hook.  On  the  11th  of  August,  1800,  she 
met  with  heavy  gales  and  severe  weather,  in  consequence 
of  which  she  suffered  much  injury  and  was  rendered  very 
leaky,  making  so  much  water  that  it  was  with  difficulty  she 
could  be  kept  free.  This  compelled  her  to  be;\r 
f*521]  *away  to  the  nearest  port  to  refit,  and  on  the  loth 
of  the  same  month  she  put  into  Hamilton,  in  the 
island  of  Bermuda.  After  unloading  the  cargo  a  survey 
was  had  upon  her.  She  was  bored  by  the  surveyors  in 
several  places,  and  adjudged  se^x worthy  ;  they  even  declared 
they  had  scarcely  ever  examined  a  tighter  or  stauncher 
vessel.  Upon  a  report  being  made  to  this  effect,  her  re- 
pairs were  commenced.  In  the  course  of  their  prosecution 
one  of  the  caulkers  struck  his  iron  into  a  plank  on  the 
starboard  quarter  and  found  it  so  rotten  as  to  be  unable 
to  hold  oakum.  This  induced  a  further  examination  round 
that  spot,  when  four  or  five  other  timbers  were  discovered 
to  bo  considerably  decayed.  Two  others  also,  on  the  lar- 
board quarter,  appeared  somewhat  unsound.  But  those 
amidships,  on  both  sides,  were  perfectly  good.  On  this 
the  captain  procured  a  second  survey  to  be  held,  when  the 
same  surveyors,  after  investigating  her  quarters,  immedi* 
ately  pronounced  her  unfit  for  sea,  observing  that  her  star* 
board  quarter  alone  was  sufficient  to  condemn  her.  No 
other  parts,  except  her  quarters,  were  examined ;  and,  ac* 
cording  to  the  mate's  testimony,  (on  which,  as  to  the  sit- 
uation of  the  vet»)el  in  Bermuda,  the  preceding  facts  were 
disi^.losed,)  she  might  have  been  refitted  without  much  ex* 
pense.  He  added,  that  he  would  have  been  willing,  after 
very  little  repairs,  to  have  sailed  in  her  to  any  part  of  the 
world.     In  saijs,  &c.  she  was  well  found. 

The  survey  itself,  dated  the  2d  of  September,  1800, 
stated  that  a  plank  being  Uiken  off  on  both  sides  of  the 
Sloop's  waist,  not  ont>  top  timber  was  sound  ;  on  the  con- 
ti^ary,  they  were  generally  rotten  that  she  cotild  not  have 
been  made  fit  for  sea,  without  renewing  the  whole  of  her 
ndee,  above  the  wale^;  that  this  would  have  been  attended 
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with  a  yeij  Itaavy  expense,  and  perhaps  as. much  as  she 
would  sell  fbr  when  done ;  that  the  other  parts  of  her  hull 
appeared  sound.  Nor  was  there  any  fault  in  her  masts  o^ 
spars ;  yet  her  sails  and  rigging  were  indifferent,  having 
been  much  worn. 

The  surveyors,  who  were  admitted  to  be  men  of  charac^ 
ier,  when  examined  under  a  commission  issued 
for  that  purpose,  ^confirmed  the  facts  contained  in     [*52S!] 
the  report,  and  they  were  further  corroborated  by 
the  agent  of  the  vessel. 

It  was  acknowledged  that  the  Mary,  previous  to  her 
sailing,  had,  in  March,  1800,  been  hove  down  to  get  at  her 
keel,  but  her  uppfer  works  were  not  then  examined,  nor 
were  her  timbers  bored.  At  that  time  one  witness  had 
offered  2,000  dollars  for  her,  considering  her  staunch  and 
tight  After  the  survey  she  sold  for  only  84  pounds  10 
shillings,  and  w«is  purchased  by  one  of  the  surveyors,  who 
however,  never  put  her  into  service,  but  broke  her  up  as 
not  worth  repairing. 

It  appeared  that  in  1800  there  was  but  little  intercourse 
between  Bermuda  and  Kingston.  During  the  summer  of 
ihAi  year,  na  neutral  vessel  could  have  been  procured  to 
jjb  from  thence  to  Jamaica.  British  bottoms  tnight  have 
been  had  at  an  enormous  freight,  and  insurance  was  also 
inimensely  high.  Workmen,  too,  were  difficult  to  be  ob- 
tained. 

*    It  was  admitted  the  cargo  did  not  sustain  a  damage 
amounting  to  an  average,   the  injury  being  less  than  6 

per  cent. 

On  the  trial  the  counsel  fi>r  the-  defendant  insisted  the 
]plaintiff  was  not  entitled  to  recover  for  these  reasons: 

''  Ist.  That  the  vessel  wits  not  seaworthy. 

*  2d.  That  if  seaworthy  and  reparable  at  less,  than  half 
her  value,  she  ought  to  liave  been  repaired,  and  have  prose* 
cuted  her  voyage. 

'^-'Qd.  That  if  irrcfparable,  another  vessel  should  have  been 
^pfrodured,  and  the  cargo  taken  to  the  port  of  destination 
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4th.  That  the  damage  was  less  than  an  average. 

The  jadge  charged,  that  if  the  witnesses  examined  «! 
Bermuda,  and  the  witnesses  examined  on  the  part  of  the 
defendant  in  New  York,  were  to  be  believed,  (and  their 
characters  were  admitted  to  be  respectable,)  the  verdict 
should  be  for  the  plaintifEs  for  the  fmrnium  only,  on  ac- 
count of  the  unseaworthiness  of  the  vessel.  That  if  the 
damage  sustained  by  the  vessel,  during  ihe  voyage,  was 
repairable  at  less  than  half  her  value,  the  master  should 
have  repaired  her,  and  proceeded  to  Kingston  with  the 
cargo,  and  on  this  ground  the  verdict  should  be  for  the 
defendant,  there  being  no  average. 

That,  upon  the  first  point,  the  weight  of  evi- 
[*528]  dence  was  *with  the  defendant,  if  the  testimony 
taken  under  the  commission  and  here  on  his  part» 
was  to  be  credited.  That  on  the  second  point,  he  waa 
strongly  inclined  to  think  the  evidence  in  favor  of  the  de^ 
fendant  ^ 

Upon  this  the  jury  found  a  verdict  for  the  plain ti£&  for 
a  total  loss,  and  gave  the  following  reasons : 

1st  That  they  considered  the  vessel  seaworthy. 

2d.  That  it  would  have  coat  more  than  half  the  value  of 
the  vessel  to  have  repaird  her  at  Bermuda,  taking  into 
view  her  whole  condition;  but  as  to  the  quarUum  of  injury 
sustained  by  the  perils  of  the  sea  separately,  they  give  ne 
opinion,  resting  their  verdict  upon  the  whole  matter. 

These  explanations  making,  by  agreement,  a  part  of  the 
case,  a  motion  was  made  to  set  aside  the  verdict,  aa  con- 
trary  to  evidence. 

The  same  points,  made  by  the  defendant  at  the  time  of 
trial,  were  now  again  insisted  on ;  but  as  the  decision  of 
the  court  went  totally  on  the  weight  of  evidence  as  to  sea- 
worthiness, it  is  unnecessary  to  do  more  than  state  the  de- 
cision itself|  which  was  delivered  by 

LrviN<98TON,  J.  It  is  conceded  that  the  right  to  recover 
eannot  exist,  u  ile<«s  the  vessel,  at  the  time  of  .sailing  on  tba 
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voyage  injured,  was  seaworthy  ;  that  her  not  being  so  will 
affect  as  well  an  innocent  shipper  of  goods  as  the  owner  of 
the  vessel.  This  is  certainly  so,  and  however  hard  the  law 
may  bear  on  persons  of  this  description,  the  underwriter  is 
entitled  to  the  full  benefit  of  it,  and  ought  not  to  be  held 
to  payment  when  this  implied  warranty  has  been  violated. 
Whether  such  has  been  the  case  is  principally  a  question 
of  fact,  and  we  would  not  willingly  disturb  a  verdict  given 
against  an  assurer  of  goods  on  a  defence  of  this  kind, 
where  there  had  been  a  contrariety  of  testimony,  or  where 
the  proofs  were  nearly  in  eqwUbrio;  perhaps  not,  unless 
their  decision  was  most  manifestly  against  the  whole  of  the 
evidence:  such  we  think  is  the  case  here.[l]  No  one  who 
reads  the  testimony  can  hesitate  in  saying  that  the  breaking 
up  of  this  voyage  was  not  occasioned  by  any  one  of  the 
perils  insured  against  The  Mary  must,  then,  either  not 
have  been  seaworthy  when  she  left  New- York,  or 
80  far  decayed  as  to  require  ^repairs  at  an  inter-  [*524] 
mediate  stage  of  the  voyage,  which  it  was  either 
impracticable  to  give  her,  or  which  would  have  cost  more 
than  bhe  would,  when  repaired,  have  sold  for.  In  either 
case  the  defendants  are  not  liable.  The  mate  does  not  state 
particularly  what  injury  she  received  from  the  gales  she 
encountered,  except  that  of  making  more  water,  for  she 
leaked  when  she  left  the  Hook ;  this  induced  the  master 
to  bear  away.  On  her  arrival  at  Bermuda,  she  is  thorough- 
ly examined  and  found  to  be  in  a  most  decayed  state.  This 
rottenness  in  her  timbers,  it  is  certain,  could  not  have  taken 
place  in  so  short  a  voyage,  but  must  have  existed  when 
she  left  New- York.  If  we  give  no  credit  to  survey s(ay  of 
this  kind,  which,  besides  being  exparte^  are  too  easily,  an^ 

[I]  See  ente,  p.  S5,  note  (a). 

(a)  As  they  are,  in  general,  more  reports  of  the  state  of  the  ressol,  not 
Khen  under  tho  solemnity  of  an  oath,  and  exjMirie,  Lord  Kenyon  ruled  thej 
were  not  evidence  of  any  thing  bat  the  fact  of  condemnation ;  WrighJL  v. 
Atmard;  2  Ksp.  Rep.  700,  and  in  Thi  Masr,  Ins,  Oo,  v.  Wtbon,  3  Cranol^ 
18**.  their  oonclnaiveness  on  the  state  of  the  vessel  seems  doubted. 
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sometimes  fraudulently,  procured,  we  must  believe  chesurr 
yeyors  when  examined  under  our  own  commission.  Theyi 
bear  the  character  of  respectable  men,  add  the  abandoned 
state  of  the  vessel  after  her  condemnation  and  purchase,  is 
a  great  proof  that  they  acted  with  integrity  and  good  faith- 
Nothing  to  the  contrary  should  be  inferred  from  one  of 
them  becoming  a  purchaser.  This  he  coal4  not  foresee 
would  be  the  case  in  a  sale  at  auction,  and  at  any  rate  it^i 
does  not  appear  that  he  made  much  by  the  bargain.  The; 
agent  is  also  a  strong  witness  on  the  same  side.  To  all 
^his  nothing  is  opposed  but  an  opinion  of  the  mate,  that 
^he  might  have  been  repaired,  and  proof  that  the  Mary 
was  well  built,  and  once  a  strong  vessel.  A  carpenter  re-; 
paired  her  previous  to  her  sailing  on  her  last  voyage,  but 
did  not  examine  her  upper  works,  or  bore  her  timbers*. 
I^ow  all  this  may  be  true,  and  yet  it  does  not,  in  any  de-i 
gree,  derogate  from  the  credit  due  to  the  witnesses  whoi 
last  examined  her ;  who  were  in  a  situation  to  form  a  corred* 
opinion,  and  who  pursued  the  best  and  only  means  of  com* 
ing  at  an  accurate  conclusion.  It  must  always  be  difficult: 
te  determine,  with  certainty,  what  portion  of  the  injury  iai 
occasioned  by  latent  defects,  and  what  by  perils  of  the  sea ;. 
but  here  it  is  sufficient  to  say,  that  the  injiuiea  which  re-^ 
(juired  repairing  at  Bermuda,  and  produced  a  termination 
of  the  voyage  there,  could  not  have  arisen  from  any  acci- 
dent insured  against,  because  it  is  expressly  stated,  by  th^ 

witnesses,  that  these  repairs  were  ren4ered  neces* 
[*626]     sary  by  the  imperfect  condition  *of  the. timbers; 

not  by  her  leaky  condition,  which  was  the  only 
effect  of  the  weather  she  met  with.  If  no  further  defect, 
bad  been  discovered  but  a  leak,  this  could  .have  been  rt/r; 
paired,  and  the  vessel  would  soon  have  pursued  her  route. 
Our  opinion  is,  that  this  is  a  verdict  palpably  against  evi« 
dence,  which  established,  beyond  doubt  the  innavigability 
of  -the  vessel,  and  that  a  new  trial  must,  "therefore,  be 
bad,  on  the  payment  of  costs  by  the  defeudafiU     It  is  ol 
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course  unnecessary  to  decide  the  other  point  made  in  thi* 
cause.(a) 

New  trial. 


Brown  and  Kimberlt  against  N£iTiK>N  and  Bunker. 

In  judging  whether  a  venel  has  been  loet  in  a  voyage  insured,  the  oaual 
and  not  the  utmost  length  of  such  a  voyage,  is  the  period  on  which  the 
jury  is  to  proceed.  If  two  storms  are  given  in  evidence  on  a  policy  for 
time,  the  one  within  and  the  other  without  the  period,  it  is  for  the  jury  to 
Hiy  in  which  the  loss  has  happened.  An  insurance  made  on  freight  and 
cargo  after  a  previous  knowledge  of  a  second  storm,  does  not  condude 
a  jury  fro.n  finding  that  the  vessel  was  lost  in  a  prior  storm. 

This  was  an  action,  brought  after  March,  1802,  on  a  pol 
icy  of  insurance  for  four  calendar  months,  commencing  the 
28th  day  of  November,  1800,  and  expiring  the  28th  of 
March,  1801,  upon  the  body  of  the  schooner  Almira. 

The  declaration  averred  the  loss  to  be  by  perils  of  the 
sea,  previous  to  the  termination  of  the  limited  period. 

The  vessel  sailed  from  Norfolk,  in  Virginia,  on  the  4th 
of  Marchj  1801,  bound  to  New  York,  and  to  prove  the  loss 
within  the  time,  the  plaintiffs  offered  evidence  to  show  that 
a  violent  storm  had  taken  place  the  day  after  her  depar- 
ture, in  which,  they  contended,  she  had  perished.  To  this 
the  counsel  for  the  defendants  objected  ;  but.  on  its  beiut/ 
overruled,  the  plaintiffs  substantiated  the  fact,  and  by  the 
same  witnesses  it  appeared,  that  vessels  who  sailed  with  tlie 
Almira,  arrived  in  about  ten  or  twelve  days,  though,  that 
she  herself  could  hardly,  with  a  head  wind,  have  arrived 
BO  soon. 

The  usual  passage  from  Norfolk  to  New  York  was  es- 
tablished to  be  from  five  to  six  or  seven  days ;  one  witness, 
1  master  of  a  vessel,  swore  he  never  knew  of  an  instance 
above  14  days ;  from  the  testimony  of  two  other  persons  it 

(a)  See  Ihw  v.  Snush,  :mto,  34. 
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appeared,  that  there  had  been  one  instance  of  a  safe  arrival 
after  being  SO  days  out,  and  another  after  60.  On  the  de- 
fendant's part,  the  existence  of  a  severe  tempest,  all  along 
the  New  York  coast,  on  the  29th  of  March,  th^e  day  after 
the  termination  of  the  policy,  was  proved.  They  ofEered, 
also,  evidence  that  the  assured,  when  fully  ap- 
[*o26]  prized  of  the  first  *storm,  effected,  on  the  14th  oi 
March,  a  policy  on  the  cargo  at  4  fer  cent^  and  an- 
other on  the  Ibth,  upon  the  freight  at  18  per  cent  Thia^ 
however,  the  court  refused  to  admit 

Upon  these  facts,  the  judge  charged,  that  there  was  not 
any  time  fixed  by  law  after  which  a  missing  vessel  shall 
be  presumed  to  be  lost ;  that  if  the  jury  thought  the  vessel 
was  probably  lost  within  the  time  limited  by  the  policy, 
they  ought,  in  his  opinion,  to  find  for  the  plaintiff ;  that 
he  thought  the  rule  ought  to  be,  if  a  vessel  did  not  arrive 
within  the  usual  limits  of  the  voyage  she  was  prosecuting,  (a) 
she  ought  to  be  presumed  to  be  lost,  and  that  it  would 
not  be  reasonable  to  calculate  on  the  utmost,  or  greatest 
limit  of  it ;  that  they  ought  to  decide,  according  to  their 
judgment  of  the  greater  probability  of  her  being  lost  in  the 
first  storm,  or  in  the  last. 

On  this  the  jury  found  for  the  plaintiffs,  and  said,  they 
had  calculated  interest  from  the  5th  of  March. 

A  certificate  of  probable  cause  for  a  stay  of  proceedings 
having  been  obtained  by  the  defendants,  a  case  was  made 
on  their  part,  in  which  the  following  points  were  raised  : 

(a)  The  time  at  wliich  a  presumption  of  loss,  from  a  vesaeVs  not  being 
hcmrd  of,  shall  arise,  is  not  precisely  established.  Rnch  case  must  depend 
on  the  nature  of  the  vojage  and  distance  of  the  iermini.  Oonkm  t.  Bif¥m% 
S  Johns.  Rep.  150.  It  is  not  necessary  for  the  establishing  such  an  infe- 
rential claim,  to  show^  by  witnesses,  that  the  vessel  did  not  arrive  at  her 
pjrt  of  destination.  It  is  sufficient  to  prove  that  she  has  not  been  beard  of 
fai  the  country  from  whence  she  sailed  and  where  insured.  7\oembfe  v.  Oswrn^ 
3  Oampb.  86.  Green  v.  Brawn,  2  Stra.  1 190.  Newhy  v.  Read,  Parle,  6th  r* 
86.  But  lu  must  be  made  to  appear  that  when  she  left  the  port  of  outfit  aht 
sailed  on  tl  e  voyage  insured.     Cohen  v.  Hinckley ^  2  Gampb.  61. 
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1st  That  the  judge  was  mistaken  m  stating  the  rule  of 
law,  as  to  the  presumption  of  loss  from  missing  vessels. 

2d.  That  the  facts  proved  were  not  sufficient  to  enable 
the  jury  to  find  the  loss  to  have  been  within  the  time  for 
which  the  Almira  was  insured. 

8d.  That  the  insurances  made  by  the  plaintiff  on  the 
freight  and  cargo  of  the  same  vessel,  o/fer  they  were  ap- 
prized of  those  facts,  showed  they  did  not  themselves  consi- 
der them  as  sufficient  to  warrant  the  presumption  of  loss 
fiiom  the  storm  on  the  5th  of  March,  and  the  evidence  of  it 
ought  to  have  been  admitted  for  that  purpose. 

On  the  case  being  opened,  The  Court  thought  there  was 
no  ground  for  staying  proceedings,  and  ordered  judgment 
for  the  plaintifis  according  to  the  verdict 

Judgment  for  the  plaintifb. 


CoDWiSE,  Jun.  Ludlow  and  Codwise,  against  Hacker. 

If  a  master  of  a  ship  be  guiltj  of  a  breach  of  orders,  by  pursuing  vo^'agcs 
coDtniry  to  his  instructions,  and  invest  the  proceeds  of  his  freight  in  arti- 
oles  which  his  owners  talce  to,  thU,  if  aooompanied  with  a  declaration  that 
they  find  no  fault  witli  him  but  for  not  writing,  will  be  a  waiver  of  any 
right  to  sue  for  damages,  on  account  of  disobedience.  The  acts  of  a  prin- 
cipal are  to  be  liberally  construed  in  fiivor  of  an  adoption  of  the  acts  Ci 
an  agent 

This  was  an  action  on  the  case  lor  disobedience  of  or- 
ders. 

*The  plaintiffs  were  owners  of  a  ship  called  the  [*527] 
Young  Eagle,  of  which  they  had  given  the  com- 
mand to  the  defendant,  on  a  voyage  from  New  York  tc 
Martinique,  from  thence  to  New  Orleans,  and  in  case  nc 
freight  should  offer  at  the  latter  place  for  New  York,  theo 
to  proceed  to  the  Havanna,  and  from  that  port  home. 
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In  Martinique,  the  defendant  was  addressed  to  Messrs 
Ranci  &  Co.  with  injunctions  to  consult  them  in  what  man 
uer  to  best  promote  the  interest  of  the  voyage,  and  to  let 
their  opinions  have  due  weight.  The  letter  of  instructions, 
in  addition  to  this,  contained  the  following  passages:  ''It  is 
our  desire  that  you  strictly  adhere  to  the  following  instruc* 
tions,  which  are  to  be  considered  as  binding  on  you,  ana 
not  to  be  deviated  ironi.  From  Martinique  you  are  to  pro- 
ceed vith  all  possible  despatch  to  New  Orleans,  and  there 
value  yourself  on  Mr.  James  Carrick,  to  whom  the  ship  ia 
addressed  there,  and  to  whom  you  Ijave  letters,  and  then 
use  your  interest  and  address  to  procure  a  full  freight  home 
to  New-York.  Should  there  unfortunately  be  many  vesself 
tiiere,  loading  for  New- York,  you  must  then  try  whether, 
otl'ering  to  take  freight  on  more  reasonable  and  lower  terron 
than  the  other  vessels,  would  not  be  the  means  of  procuring 
you  a  full  freight  in  preference  to  them.  If  so,  it  is  our 
orders  that  you  take  freight  at  under  rate,  in  preference  to 
returning  home  in  ballast.  Although  the  ship  is  consigned 
at  New  Orleans,  you  are  nevertheless  to  advise  in  all  mat- 
ters  relative  to  our  interest  with  the  consignee.  You  must 
pay  particular  attention  to  see  whether  our  consignee  at- 
tends to  our  interest  in  his  exertions  to  get  the  ship  a 
freight,  and  if  not,  you  will  of  course  see  the  necessity  of 
your  redoubling  your  exertions  to  procure  freight,  and  not 
to  place  your  dependence  on  the  consignee ;  you  will, 
therefore,  pay  strict  attention  to  the  foregoing  request^  as 
our  chief  dependence  is  placed  on  your  exertions.  Fur- 
ther, as  a  last  resort,  in  case  you  can  procure  no  freight  for 
the  United  States,  you  may  then  take  freight  for  the  Ha* 
vanna,  and  from  thence  to  New- York,  provided  you  hav« 
one  that  offers  that  will  answer.     You  will  consult  in  the 

Havannii,  with  Santa  Maria  Cuesta  &  Co.  Finally, 
[*528]     if  ailer  obtaining  the  best  ^information  whether 

freight  can  be  procured  or  not,  and  giving  the  ship 
a  fair  chance,  by  waiting  two  or  three  weeks,  if  none  offerS) 
youUl  then  return  back  to  this  port^  with  all  possible  de 
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•patch.  It  is  our  orders  that  you  take  freight  at  under 
rate,  in  preference  to  returning  home  in  ballast,  or  if  a  full 
freight  was  to  offer  for  Philadelphia,  or  Boston,  or  any  port 
in  the  United  States^  you  might  take  it." 

The  vessel  sailed  from  New- York,  arrived  at  Martinique, 
and,  departing  from  thence,  reached  New  Orleans  safely  on 
the  2d  of  October,  1799.  Whether  any  freight  then  offered 
for  New-York  was  not  shown.  But  the  defendant  procured 
one  for  the  Havanna,  to  the  amount  of  5,225  dollars,  with 
which  he  sailed  in  30  days  after  his  arrival.  On  the  pas- 
sage, and  within  six  hours'  sail  of  his  port,  the  defendant 
wrote,  by  a  brig  he  metj  a  letter  to  the  plaintiffs,  saying, 
that  if  he  could  get  permission,  he  should  go  from  the  Ha* 
vanna  to  Campeachy.  Ha^ng  safely  reached  the  Havan* 
na,  the  defendant  received  payment  of  his  freight,  partly  in 
cash,  and  partly  in  a  bill  oii  R.  Bolf,  of  New  Orleans. 
With  the  cash  he  purchased  sugar,  which  he  shipped  to 
his  owners  in  a  vessel  named  the  Ohio,  and  having  deliv- 
ered his  cargo,  weighed  anchor  on  the  29th  of  December, 
1799,*  for  New  Orleans,  where  he  arrived  after  a  tempes- 
tuous voyage  of  40  days.  ■>  He  there  received,  on  the  8th  or 
9th  of  February,  1800,  a  letter  from  his  owners,  dated  2d 
of  January,  1800,  ordering  him  by  no  means  to  go  to  any 
Spanish  port,  but  rather  to  return  in  ballast  to  New- York. 
In  a  subsequent  one,  directed  to  the  Havanna,  dated  the 
29th  January,  1800,  and  written  on  the  very  day  of  re- 
ceiving an  account  current  from  Santa  Maria  Guesta  &  Go. 
charging  them  with  50  boxes  of  sugar,  paid  on  account  oi 
the  freight  of  5,225  dollars,  the  plaintiffs  blame  the  defend^ 
ant  for  not  writing  by  every  opportunity  ;  and  request  him 
immediately  to  return  to  any  port  in  the  United  States,  al- 
leging as  a  reason,  that  the  rate  of  insurance  on  vessels 
trading  from  one  Spanish  port  to  another,  was  so  high  tm 
to  run  away  with  everything  made.  At  the  conclusion, 
however,  of  the  letter,  the  plaintiffs  add,  '^  All  the  fault  we 
find,  and  which  is  a  great  one,  is  your  omission  and  ne- 
glect of  writing   mb   by  every  opportunity,  and  conclude 
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[*629]  with  wi8hing*yoa  speedy  back."  From  New  Op 
leans  the  defendant  wfote,  acknowledging  the  re- 
c*eipt  of  the  plaintiflFs'  positive  directions  to  return^  but 
statiYig,  at  the  same  time,  the  impossibility  of  his  imme- 
diate compliance,  as  he  had,  with  the  proceeds  of  the  bill 
on  Bolf,  purchased,  on  account  of  the  plaintiffs,  a  cargo  of 
sugar  boxes,  with  which  it  was  his  intention  to  go  to  the 
Havanna,  and  invest  the  proceeds  in  a  cargo  for  New-York. 
In  consequence  of  this,  the  defendant  sailed  from  New  Or- 
leans to  the  Havanna,  where,  after  a  passage  of  9  days,  he 
arrived  on  the  7th  of  April,  1800,  sold  his  boxes,  bought 
with  the  amount  of  the  sales  a  cargo  of  molasses,  shipped 
them  on  board  his  own  vessel,  set  sail  for  New- York,  and 
reached  the  quarantine  ground  in  the  month  of  June,  1800. 

The  plaintiffs  here  took  possession  of  the  vessel  and  her 
cargo,  which  they  sold  on  their  own  account 

It  was  admitted  that  the  plaintiffs  had  insured  Uie  mo- 
lasses as  their  own  property,  and  hi^  also  effected  policies 
on  the  vessel  on  her  several  voyages.  The  defendant  gave 
in  evidence,  that  on  his  first  arrival  at  the  Havanm^  in 
December,  1799,  the  vessel  was  defective  in  her  spars,  and 
the  witness  who  testified  to  this  deporvHl,  that  he  would 
rather  not  have  come  to  the  United  StaV^  than  have  em- 
barked in  her  in  December.  He  further  iJded,  there  was 
then  no  convoy  for  the  United  States  front  the  Havanna. 

It  appeared,  however,  on  the  case,  that  m  the  40  days' 
passage  from  the  Havanna  to  New  Orleans,  the  ship,  nocp 
withstanding  the  bad  weather  encountered,  x»»»ver  com- 
plained in  body  or  rigging. 

The  general  veracity  also  of  the  defendant's  wJtntss  was 
impeached.  From  the  log-book  it  appeared,  that  no  men- 
tion was  made  of  any  fail  are  in  the  masts  or  rigging;  that 
in  the  last  voyage,  much  tempestuous  weather,  was  experi- 
enced off  Sandy-Hook,  in  which  water  mixed  with  molasses 
was  pumped  up,  and  sometimes  more  molasses  than  water. 
Some  loDse  declarations  of  the  plaintiffs,  made  to  particular 
ftiends  of  the  defendant,  were  given  in  evidence^  tending  14 
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sbow^  tbat  the  defendant  had  acted  according  to  the  best  of 
his  knowledge,  and  that  he  was  an  honest  man ; 
confessing  also,*  that  he  had  taken  the  bill  on  Rolf  [*630] 
to  purchase  a  cargo  on  their  account ;  and  that, 
though  they  were  diasatisfied  with  his  not  writing,  they 
never  said  any  thing  about  his  disobedience  of  orders.  The 
defendant,  in  addition  to  this,  offered  to  prove  that  he  had, 
in  every  part  of  his  conduct,  advised  with  the  corres- 
pondents of  the  plaintiffs,  and  followed  that  course  they 
sanctioned. 

The  counsel  for  the  defendant  contended,  at  the  trial, 
1st.  That  the  words  in  the  letter  of  instructions,  ^^  as  a  Inst 
resort,  in  case  you  can  procure  no  freight  for  the  United 
States,  you  may  then  take  freight  for  the  Havanna,  and 
from  thence  to  New  York,  provided  you  have  one  that  offers 
Aat  wiUanswer^^^  left  the  defendant  to  exercise  his  discretion 
in  the  employment  of  the  ship,  in  case  no  freight  should 
offervfor  the  United  States. 

2d.  That  the  plaintiff  declaring  themselves  satisfied  with 
the  n^anner  of  employing  the  ship,  and  declaring,  in  writing, 
that  the  only  fault  they  found  with  him  was  his  not  writing 
oftener,  was  either  a  waiver  of  any  claim  for  deviation,  or 
was  evidence  of  .the  defendant's  having  discretionary  power 
of  employing  the  vessel,  in  case  no  freight  offered  at  the 
Havanna. 

3d.  That  the  season  oF  the  year,  state  of  the  ship,  the 
want  of  freight,  convoy  and  advice  of  agents,  formed  a 
justification. 

4th.  That  the  insuring  by  the  plaintiffs  of  the  vessel  and 
cargo  from  Havanna  to  New  York,  and  accepting  them  on 
their  arrival  here,  and  exercising  every  act'of  ownership 
over  them,  was  an  adoption  of  the  conduct  of  the  defend* 
ant,  and  a  complete  bar  to  a  recovery  in  this  suit. 

His  honor  Mr.  Justice  EbudcUff^  before  whom  the  ctiuse 
was  tried,  having  overruled  all  these  points,  charged  ic 
&vor  of  the  plaintiffs,  and  the  jury  found  accordingly.' 

On  these  ciroumatanees,^  audon  the  four  antecedent  roa 
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Bons,  it  was  moved  to  set  aside  the  verdict,  and  grant  0 
new  trial. 

Hdmilkr:,  for  the  defendant.    It  will  be  contended  that 
the  facts,  as  they  appear  on  the  case,  evince  an  absolute 

breach  of  orders.     But  we  rely  that,  even  allowing 
[*6S1]     they  were  broken  *in  various  particulars,  there 

has  been  an  adoption  of  all  the  acts.  If  so,  then 
they  will  be  considered  as  done  on  account  of  the  plaintiffs, 
and  the  defendant  stands  excused  from  answering  in  da- 
mages. This  is  evident,  because  in  their  letter  to  him,  after 
full  information  of  all  that  had  passed,  they  not  only  do 
iiot  disavow  a  single  transaction,  but  go  so  far  as  to  adopt 
them,  by  saying  the  only  fault  they  find  with  him  is,  that 
he  did  not  write.  This  certainly  is  exactly  the  same  as 
saying,  we  are  perfectly  satisfied  with  your  conduct.  In 
conversation  with  individuals  the  same  ideas  were,  after  a 
full  knowledge  of  all  circumstances,  in  more  than  one  in- 
stance reiterated.  The  expressions  of  discontent,  which  the 
letters  of  the  plaintiffs  contain,  are  all  referrible  to  trans- 
actions previous  to  the  last  letter,  and  were  written  before 
the  account  of  the  shipment  of  sugar  by  the  Ohio, had  ar- 
rived. This  was  received  by  them,  and  sold  on  their  own 
account.  Was  there  no  other  circumstance  to  sliow  the 
plaintiffs'  adoption  of  the  defendant's  acts,  this  would  suffice; 
but  others  are  presented,  from  which  they  cannot  escape. 
Knowing  all  that  had  happened,. they  insure  the  last  cargo, 
that  of  molasses,  on  their  own  account,  receive  it  from 
Captain  Hacker  when  he  arrives^  and  sell  it  on  their  own 
account,  without  ever  communicating  with  him  in  the  least 
All  of  these  acts  are  after  a  full  knowlege  of  the  molasses 
having  been  purchased  and  shipped  on  their  account.  In 
eommercial  affairs  between  agent  and  principal^  (for  such 
A\e  parties  here  really  are,)  the  slightest  assent  of  ,t^i3  prin- 
cipal should  be  construed  as  an  adoption  of  bis  agf^pt's  act^, 
bevnuse  it  is  necessary,  from  theii:  situation  abroad,  tlml 
they  should  occasionally  act  in  a  latiludinary  ma^f^er.    If 
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what  ia  thus  transacted  be  banajidey  the  most  trivial  cir- 
'*nm8tance  should  be  seized  by  this  court,  to  say  it  is  a 
ratification  of  all  that  has  taken  place.  The  court  will  see 
that  this  rule  ought  to  be  strictly  enforced  against  the  prin* 
cipal.  Its  being  so  will  not  in  the  least  infringe  on  the 
rule  of  law  which  makes  the  agent  responsible.  If  the 
principal  desires  to  enforce  it,  he  is  at  perfect  liberty  so  to 
do ;  but  if  he  does  not  take  his  position  on  the  rigid  letter 
of  legal  doctrine,  any  equivocal  act  ought  to  be  deemed  an 
assent.  It  is  his  duty  to  disavow  by  some  open 
act,  *In  other  countries  this  is  invariably  the  [*582] 
case ;  the  principal,  by  some  judicial  process  be- 
fore a  notary,  protests  against  his  agent;  and  this  is  a  suffi- 
cient proof  of  the  disposition  with  which  any  subsequent 
act  is  done.  Though  our  jurisprudence  does  not  know 
any  tribunal  to  have  recourse  to  for  this,  yet  sojne  method 
ought  to  be  pursued  to  show  the  quoaninio  of  the  principal 
iu  taking  goods,  if  he  does  not  mean  to  be  bound.  He 
should  not  lay  by  and  wait  events ;  if  the  result  be  favor- 
able abide  by  them,  if  uniiavorable  refuse;  this  would  be 
mala  fides.  But  let  that  be  how  it  will,  the  reception  of 
the  cargo  by  the  Ohio,  the  insurance,  and  sales  by  the  plain 
tiffs,  are  conclusive  against  them.  Little  stress  can  be  laid 
on  the  circumstance  of  that  ciirgo  being  the  amount  of  their 
own  proceeds,  because,  if  so,  it  legaliiies  the  voyage  The 
ijuurt  will  not  permit  any  one,  when  an  agent  has  acted  con? 
trary  to  orders,  to  insure  the  subject  matter  as  his  own,  and 
call  on  the  underwriters  to  pay  when  he  had  an  intention 
to.  consider  it  the  property  of  another;  for  it  would  be  a 
fi-aud  on  the  under  writers.  The  state  of  the  cargo  ought  to 
b6  declared,  or  the  insurance  made  for  whomsoever  it  may 
concern;  for  no  man  can,  in  his  contracts,  have  varioiVs 
intents  on  the  same  subject  It  is  no  answer  that  the 
principal  might,  for  caution,  secure  himself;,  so  he.  may,  by 
taking  the  property  into  possession  ;  but  he  ought  not  tc 
sell  for  then  the  act  of  sale  is  decisive,  if  made  as  his  own ; 
especially  when  the  agent  is  ou  the  very  spot;  for  he 
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might  then,  on  a  disavowal  of  his  acts,  have  paid  them 
their  money  and  taken  to  his  goods.  Either,  then,  the 
plaintiffs  converted  the  property,  or  received  it  on  their 
own  account,  and  thus  ratified  the  principles  of  the  voyage. 
The  court  will  not  allow  them  to  say  they  converted,  be- 
cause no  man  shall  be  permitted  to  say  he  is  a  wrong* 
doer,  when  his  conduct  will  bear  an  innocent  construction. 
For  the  general  principles  which  govern  m  cases  of  adopt- 
ing the  acts  of  another,  the  court  will  find  nil  that  has  been 
advanced  fully  confirmed  in  Smith  v.  OokyanXo)  1  D.  &  K 

188.  (a)  Against  this  we  are  aware  Cornwall  y. 
[*o33]      WiUon^  *1  Vez.  sen.  609,(6)  may  be  cited ;  in  that 

case,  however,  when  the  goods  arrived  they  were 
disavowed;  and  it  was  from  the  subsequent  acts  that  even 
the  disavowal  was  controlled  by  acts  like  these,  for  there 
the  goods  were  insured  and  sold  by  the  principal.  Instead 
of  the  disavowal  as  there,  in  express  terms,  we  here  find 
the  plaintiffs  acknowledging  themselves  contented  with  the 
defendant's  general  conduct,  and  dissatisfied  only  with  hi« 
not  writing. 

Hopkins  and  Harris^  contra.  The  present  is  a  simple 
action  by  a  shipowner  against  his  captain  for  disobedience 
of  orders.  It  is  not  a  case  between  a  merchant  and  bis 
factor,  but  of  a  master  against  a  servant  employed  to  do  a 
special  act,  and  no  more.    Here  the  defendant  was  engaged 

(a)  This  was  an  action  by  a  principal  against  his  agent  for  breach  of  ordan 
in  making  insurance ;  one  of  the  pUintiOs,  whilst  the  execution  of  the  ordera 
was  depending,  had  the  state  of  affairs  submitted  to  him,  and  approTed  ol 
all  that  had  been  done.  This  approbation,  with  iiill  knowledge,  was  held 
an  adoption  of  the  agents  acts,  and  that  tlie  plaintiffs  had  to  look  to  lb* 
underwriters. 

(d)  In  that  case  the  principal  insured,  but  the  act  of  insuring  to  the  port 
df  original  destination  was  explicitly  held  not  to  be  an  adoptk)n.  Nor  wm 
it  between  master  and  owner.  It  was  an  order  to  a  factor  to  buy  goods  oo 
icooimt  of  the  defendant,  who,  when  they  arrivodf  reshipped  them  to  be  sold 
at  another  port.  They  were  disavowed  on  account  of  the  price  at  whiab 
purchased  being  greater  by  25  pounds  than  that  limited,  and  the  fiMstor  asTed 
&0  pounds  on  the  (Veight    See  the  case. 
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for  a  parrtcalar  voyage,  which  the  plaintiff  calculated  would 
expire  -at  a  certain  time,  at  which  period,  be  <5ounted  on 
being  able  to  employ  his  vessel  in  another  service.  The 
caae-atates^theconnection  between  the  parties,  and  it  is  un- 
neoeasary  to  read  it.  But  the  facts  show  an  original  inten- 
tion ta  deviate  fix>m  instructions ;  for,  when  off  the  Havanna, 
and  going  into  that  port  in  obedience  to  his  orders,  he 
writes  a  letter  to  the  plaintiffs  saying  he  should  go  to  Cam- 
peachy.  After  this,  any  expressions  from  them,  evincing 
no  thorough  disapprobation,  can  be  deemed  no  more  than 
a  matter  of  prudence  to  get  back  their  vessel.  Her  vari- 
ous voyages,  the  facts  in  evidence  prove,  were  not  from  a 
disability  in  her  rigging  to  encounter  this  coast  The  de- 
fendant was  clearly  a  servant  acting  under  orders ;  to  en- 
able, however,  the  plaintiffs  to  have  recourse  against  him 
for  a  breach  of  these  orders,  it  is  said  they  must  abandon 
the  property  about  which  he  was  ordered  to  act  This  is 
really  new  law.  For  surely  it  is  no*  a  principle,  that  where 
an  owner  of  property  sues  his  agent  for  misfeasance  respect- 
ing that  property,  he  must  abandon  the  property  or  its 
proceeds  to  entitle  him  to  his  action.  Or  if  a  bailee  misuse 
goods  bailed,  must  the  bailor  relinquish  the  goods  before 
he  can  institute  a  suit?  or  should  he  take  them  back,  is  his 
right  of  action  gone?  We  conceive,  unless  the  law  is 
widely  mistaken,  that  he  may  take  back  his  pro- 
perty, and  *then  have  recourse  to  his  action  for  [*584] 
damages,  without  trusting  to  the  personal  respon- 
sibility of  the  defendant  for  every  kind  of  recompense. 
Suppose  a  ship  and  cargo  to  the  East  Indies,  consigned  to 
the  captain,  who  grossly  disobeys;  on  his  return  are  the 
vessel  and  proceeds  to  be  given  up,  if  compensation  for 
damages  is  sought?  This  would  make  it  an  affair  of  cal- 
culation, in  which  the  loss  must  be  balanced  against  the 
means  of  the  defendant  The  plaintiflfe  seem  to  confound 
original  property,  owned  by  a  principal,  and  intrusted  to 
orders,  with  orders  given  to  acquire  property  by  their  exe- 
cution; they  want  to  set  up  the  taking  back  a  man's  own 
Vol.  I.  86 
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from  his  servant,  as  the  adoption  of  the  acts  of  a  factor  in 
purchasing  goods.  It  is  said,  however,  that  the  court 
ought  to  lean  in  support  of  acts  of  adoption  in  favor  of  the 
agent,  and  against  the  principal,  if  the  conduct  be  bona  fide. 
However  that  may  be  is  indifferent  to  the  present  question, 
which  is  simplj  assumpsil,  charging  no  fraud,  but  a  mere 
breach  of  duty  in  not  performing  the  orders  he  undertook 
to  obey.  For  doing  which  he  shows  no  kind  of  excuse  ; 
and  as  every  misfeasance  is,  in  presumption  of  law,  mala 
fide^  some  justification  ought  to  appear.  No  argument  of 
approbation  can  be  drawn  from  a  few  concluding  words  in 
one  of  the  lettera  The  whole  tenor  of  the  correspondence, 
on  the  part  of  the  plaintiffs,  shows  dissatisfaction,  and  not 
only  repeated  complaints  of  his  disobedience,  but  continued 
injunctions  to  obey  the  orders  given  him.  When  it  is  con- 
sidered that  the  defendant  was  abroad  with  the  property 
of  the  plaintiffs,  and  that  property  so  easily  moved  from 
place  to  place,  the  court  will  see  the  necessity  and  caution 
that  the  plaintiffs  were  obliged  to  use,  in  concealing  their 
intention  from  a  man  who  was  violating  every  direction 
he  received.  This  will  easily  account  for  all  those  expres- 
sions, either  in  writing  or  conversing,  which  seem  to  imply 
no  blame.  The  insurance  was  rightly  made,  because  the 
plaintiffs  did  no  more  than  insure  their  own,  and,  of  course, 
taking  back  their  own  cannot  waive  any  cause  of  action 
which  they  had  for  disobedience  of  orders.  On  this  very 
point  the  court  will  see  the  case  from  Vezey  directly  in 

favor  of  the  plaintiffs;  and  that  every  insurance 
[*685]     is  for  the  benefit  *of  all  whom  it  may  concern, 

the  face  of  every  policy  shows.  In  the  citation 
from  Durnford  &  East,  there  was  an  express  approbation ; 
so  that,  taking  the  present  case  every  way,  it  makes  against 
the  defendant.  This  is  an  action  for  breach  of  orders. 
Those  orders  the  case  states  explicitly,  nor  do  they  admit 
of  any  deviation.  Even  the  advice  of  the  correspondents 
of  the  plaintiflEj  can  be  no  excuse,  for  they  were  to  be  con- 
sulted only  on  the  manner  of  carrying  the  orders  into 
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effect^  Qot^whether  they  were  to  be  totally  laid  aside ;  for, 
with  respect  to  one,  the  deiendant  was  absolutely  put  on 
his  guard,  and  cautioned.  But  the  formality  of  this  sanc- 
tion cannot  be  pretended,  for  the  letter  of  the  defendant, 
written  off  the  Havanna,  declares  an  avowed  plan  of  dis- 
obedience. Of  this,  at  the  time  of  the  conversations  and 
letter  rdied  on,  the  plaintiffs  were  ignorant.  They,  there- 
fore, could  never  have  approved  what  they  did  not  know. 
Besides,  they  took  place  with  third  persons,  and  can  there- 
fore never  be  applied  to  a  ratification  of  what  passed  with 
another.  The  doctrine  contended  for  is  this,  that  if  a  cap- 
tain of  a  vessel  employ  her,  contrary  to  all  the  orders  of 
his  owners,  and  defeat  every  plan  they  and  arranged,  yet 
if  they  take  what  has  been  purchased  with  the  earnings  of 
their  own  property,  the  captain  is  exonerated  from  all  re- 
sponsibility for  the  misuse  of  it  The  fact  is,  the  owners 
take  back  no  more  than  their  own ;  and  at  the  utmost  it 
can  go  t>nly  in  mitigation  of  damages.  Suppose  a  cargo 
tent  to  be  sold  at  a  certain  price,  and  the  consignee  sells  at 
ftn  under  rate,  if  the  proceeds  be  received,  shall  the  party 
be  prevented  from  recovering  the  excess  which  it  might  be 
shown  could  have  been  gotten ;  should  the  court  sanction 
the  reasoning  on  the  other  side,  a  master  of  a  vessel  may 
go  on  from  voyage  to  voyage,  employ  himself  for  ten  years, 
and  if  his  owners  should  take  back  their  own  vessel  and 
her  freight,  he  not  only  ceases  to  be  responsible  for  a  breach 
of  orders,  but  his  acts  are  adopted,  and  he,  of  course,  be- 
comes entitled  to  wages  for  the  whole  time.  The  result  of 
such  a  position  must  be  ruinous  to  all  commerce,  and  it  is 
not  to  be  supported  by  any  authority  whatever.  In  13 
Vin.  6,  7,  8,  the  court  will  see  that  accepting  an  articlf 
purchased,  or  the  proceeds  of  one  sold,  is  not  always  a  re 
lease  of  damages- arising  from  disobedience  of  orders. 

*J3amt7ton,  in  reply.     The  defendant  was  more     [*583] 
than  a  mere  master  sailing  according  to  his  letter 
of  instructions.    He  had  a  general  discretionaiy  power  over 
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tlie  ves^l,  tad  was;  in  vaYkHis  dhubtiotts^  to  met  as  h« 
thought  fit.  Tb«  question,  then/  does  not  resolvB  ilself 
mto  a  strict  compiIiaDcei^ith  orders,  but  whdthor.  there  haa 
been  a  bdna  ficke,  in  which  case/thei^  is  always  a  great 
allovi^ance  made.  It  wits  offered  at  the  trial  to  foe  pmyed 
that  every  step  taken  by  the'  d^ndant  was  with  the  con* 
currenee  of  the  plaintiff's  ccHrespondents;'  this  alon«  is 
enough  to  evince  that  gckxl "ferth,  which  will  lead  the  court 
to  ^nstrae  ievery  act  of  the  plaintiifi)  as  done  in  'a  spirit 
of  adoption,  for  in  no  one  instance)  do  they  allege  a-  breach 
of  orders.  We  contend  that  the  having  received  the^  freight 
is  an  adoption  of  the  acts  by  which  it  was  earned,  and 
Exonerates  frotii  all  responsibility  on  account  of-  disobedi- 
ence. 

Thompson,  J.  This  wad  an  action  on  the  case  brought 
by  the  pIaihti£E^  a^aindt  thed^feildanty'whoi  was  ctf^tain  of 
a  ship  in  their  employ,  for  breach  of  orders. 

Oh  the  part  o^  the  defendant  it  was  alleged,  that  the  in- 
structions Vested  some  discfetionary  powers  in  him ;  but 
that,  admitting'  he  had  violated  his  instructions,  still  the 
plaintiffs  have,  by  their  conduct,  adopted  his  acts,  and 
thereby  waived  all  claim  to  compensation.  •  The  general 
principles  of  laW,  as  applicable  to  cases  of  this  description, 
are  not  controverted.  There  can  be  no  doubt  but  that  a 
captain  is  responsible  in  damages  to  his  owners  for  disobe- 
dience of  orders ;  and  there  can  be  as  little  doubt  but 
that  the  owners  may  adopt  such  acts  as  would  be  deemed 
a  violation  of  instructions,  and  thereby  waiv6  all  claim  to 
damages  on  that  account.  The  great  difficulty  arises  in 
the  application-  of  the  law  to  the  case  before  us.  The 
original  instructions  of  the  plaintiff  are  Vt^ry  particular, 
and  s^em  not  to  giv^  any  great  latitude  to  the  exercise  of 
discretion.  They  say,  "It  is  our  desire  that  you  strictly 
adhere  to  the  following  instructions,  which  are  to  be  con- 
sidered as  binding  oii  you,  and  not  to  bedeviated 
[*587]     from."    They  then  proceed  *to  point  out  the  y6j 
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age,  and  the.  oonduot  to  be  observed  by  the  oaptain.:.  Il 
appears  to  me,  clearly,  that  the  defeodant's  returning  U^ 
Kew  Orleans  from  the  Havanna,  instead  pf  coming  tq  New) 
York,  Mras  a  breach  of  orders^  Bat  tbe  mtost  important 
questioiik  appears  tO;be^  whether  there  has  not  ibeen  a  waiver^ 
by  the  plaintiff  of  their  claim  for  dacoisges.  The  circnm- 
stance^  relied  on  by  the. defendant;^  to  show  that  hi9  acts* 
have  been  adopted  by  the  plaintiff  are  various.  ^  Their* 
force  asil  ttnportanoe  will  depend  s»ueh  on:  an  aooarate  At- 
tention, to  dates.  I  wou^d,^  in  the  jSrst  plaoe^  observe^  that 
there  is  bo  pretence  but  that  the  rdeftt^dant  acted  in  good 
&ith,  and  in  a  manner,  as  he :  supposed,  best  calculated  ^to 
promote  the  interest  of  the  plaintiffs.  The  great  coafidence 
which  Ibey  uniformly,  in  ftll  their  lettecs,  avow  to  repose  in* 
himj  even  after  a  breanb  of  (he  orders,- as  appearing. in  the 
case,  a&>rd  ft;  strong  presumption  that  r  the  defeudant^  ait 
least,  iCnot  the  plaintiffs  themselves,  supposed  he  had  some 
descretiicm  left  him  as  to  the  employmentof  the  ship.  These 
considerations  ough/t  to  induce  us  to  give  the  most-  favor- 
able  oonstruction  to  his  acts.  The  defendant^  by.  letter  of 
the  26th  of  ilifovember,.  1736,  when  at  sea,  on  the  voyage 
fiiom  Naw>  Orleans  to  the  Havann%'info4;ms  the  plaintiffiy 
'Hhat  if,,  on  his  arrival  at  the  HavanDa,<he  finds  no  advice 
from  them,  he  intended  to  go  to  Campeachy^  if  he  could 
get  permission.  If  he  could  not,  he  .should  run  down  to 
New  Orleans  for  a  freight  home."  This,  communication  is 
unaccountable,  if  the  defendant  supposed  no  discretion  left 
him,  and  that  he  was  bound  by  the  strict  letter  of  his  in- 
Biructiona.  He  probably  placed  great  reliance  on  -  that  part 
of  bis  orders  which  expressed  so  much  confidence  in  him, 
and  declares  that  the  chief  dependence  was  placed  on  his 
exertions.  It  does  not  appear  that  the  defendant  received 
any  advice  whatever  from  the  plaintifib  while  at  the  Ha- 
vanna,  ^the  first  time. .  Their  letter  directed  to  him  at  that 
place,  bears  date  the  28th  day  of  November,  1799,  the  very 
day  he  arrived  there,  and  there  is  no  evidence  that  he 
received  it  before    he  left  that  place,  which  was  on  the 
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!Si9th  of  the  ensuing  month,  on  his  voyage  baick  to  New 
Orleans.  It  does  not  appear  that  any  freight 
[♦588]  offered  for  the  United  States,  or  that  the  *Oaptain 
sought  for  any.  The  plaintiffii,  by  letter,  dated 
the  2d  of  January,  1800,  acknowledge  the  receipt  of  the 
information  from  the  captain  that  he  proposed  going  to 
Campeachy,  or  returning  to  New  Orleans,  and  they  greatly 
lament  such  determination,  on  account  of  the  high  premi- 
ums of  insurance  on  that  voyage,  but  say  nothing  about  his 
having  broken  his  orders.  Again,  by  letter  of  the  29th  of 
January,  1800,  the  plaintiffs  complain  much  of  the  defend* 
ant  for  not  writing  oftener,  and  advising  them  of  his  situ* 
ation,  so  that  they  might  keep  the  ship  and  cargo  covered 
by  insurance.  This  letter,  which  may  emphatically  be 
styled  a  letter  of  complaint,  is  so  far  from  containing  any 
suggestion  of  a  violation  of  orders^  that  it  expressly  declares, 
'^  All  the  fault  we  find  (and  which  is  a  great  one)  is  your 
omission  and  neglect  of  writing  us  by  every  opportunity.** 
When  this  letter  was  written,  the  plaintifiGs  had  full  know* 
ledge  of  the  situation  of  the  ship ;  they  well  knew  that  the 
defendant  was  pursuing  a  different  line  of  conduct  than  the 
one  they  had  marked  out  for  him;  still  they  found  no  fault 
with  this:  the  only  complaint  was,  that  he  did  not  keep 
them  advised  of  his  situation,  so  that  they  might  secure 
themselves  by  insurance.  And  by  the  testimony  of  Mr. 
Bloodgood,  it  appears  that,  in  the  month  of  February,  1800, 
and  after  the  plaintiffs  knew  of  the  defendant's  intention  of 
going  from  the  Havanna  to  New  Orleans  a  second  time, 
Mr.  Ludlow,  one  of  the  p1ainti£&,  declared  that  Captain 
Hacker  was  an  honest  man,  and  that  he  believed  he  did  the 
best  for  their  interest,  and  the  only  fault  he  found  was  his 
not  writing.  He  made  no  complaint  of  disobedience  of 
orders.  These  acts  and  declarations,  I  think,  afford  an  ir* 
resistible  conclusion,  that  the  plaintiffs  intended  to  adopt 
all  the  acts  of  the  defendant  of  which  they  were  apprised 
the  beginning  of  February,  1800.  These  acts  included  the 
voyage  from  the  Havanna  to  New  Orleana    It  remains  to 
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be  examined  whether .  the  plaintiffs  have,  by  any  subse* 
quent  conduct,  adopted  the  acts  of  the  defendant  after  that 
time.  It  appears  by  the  defendant's  letter,  dated  at  New 
Orleans  the  28d  of  February,  1800,  he  had  received  the 
plaintiffii'  letter  dated  the  2d  of  January,  1800,  wherein  they 
gave  him  positive  orders  to  come  immediately 
home  with  the  ship.  *But  by  the  same  letter  he  [*639] 
apprizes  them  that  he  had  previously  purchased 
a  cargo  on  their  account^  from  which  he  could  not  retract, 
which  made  it  necessary  for  him  to  proceed  on  the  same 
route  he  went  before.  And  by  another  letter  of  April  the 
19th,  he  apprizes  them  of  his  arrival  at  the  Havanna  a  se- 
cond time.  After  this,  we  find  the  plaintiff  insuring  this 
ship  and  cargo,  as  their  own,  on  the  voyage  from  the  Ha- 
vanna to  New  York.  On  her  arrival  at  New  York,  they 
took  possession  of  her,  sold  the  cargo,  received  the  proceeds, 
and  treated  them  in  every  respect  as  their  own.  This  con- 
duct it  appears  to  me,  is  conclusive  to  show  that  they  con* 
sidered  the  reasons  assigned  by  the  defendant  for  going  to 
the  Havanna  a  second  time,  as  sufficient ;  and  that  they  in- 
tended  to  adopt  his  acts.  In  the  case  of  Smith  and  others, 
V.  Oo^an  and  others,  2  D  &  £.  188,  iu  a  note,  it  was  decided 
by  Buller,  J.  that  where  a  principal,  with  knowledge  of  all 
the  circumstances,  adopts  the  acts  of  his  agent  for  a  moment, 
he  ought  to  be  bound  by  them.  So  also,  in  the  case  of 
OomwaU  v.  Wihon,  1  Vez.  509,  where  a  factor  in  the  pur- 
chase of  goods  had  exceeded  the  price  limited,  yet  the 
principal  received  the  goods,  and  disposed  of  them  as  his 
own  ;  and  it  was  held  that  this  was  an  adoption  of  the  fuc- 
tor's  act,  notwithstanding  the  principal,  by  a  letter,  had 
expressly  disavowed  receiving  the  goods  on  his  own  ac- 
count Lord  Chancellor  Hardwicke  declares  the  principal 
concluded  by  his  own  acts ;  by  taking  the  goods  to  him- 
self and  treating  them  as  his  own ;  and  that  these  acts, 
being  subsequent  to  the  letter  disaffirming  the  contract, 
explained  the  nature  of  the  whole  transaction,  and  the 
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intent  with  which  he  acted.  [1]  Thesd,  I  think,  are  salu 
tary  principles,  and  such  as  the  facts  before  tis  will  fally 
warrant  us  in  applying  to  the  present  case.  I  am  there- 
fore of  opinion  a  new  trial  ought  to  be  granted. 

Kent,  J.  There  can  be  no  doubt,  I  think,  but  that  the^ 
defendant  was  guilty  of  a  breach  of  orders,  in  returning 
back  to  New  Orleans  from  the  Havanna.  Here  the. devi- 
ation from  his  instructions  commenced,  and  tiie  only  ques^ 
tion  is,  whether  the  plaintiff  have,  by  their  acts  and  de* 
darations,  ratified  his  conduct,  and  precluded  themselves 
from  the  present  suit.  The  rule  is,  that  if,  with  a 
[*640]  knowledge  of  all  its  circumstances,' *a  principal 
adopts  the  acts  of  his  agent,  he  is  bound  by  them. 
2  D.  &  E.  by  BuUer,  J.  1  Vez.  609.  This  principle  was 
recognized  by  this  court,  in  the  case  of  Towd  Jk  Jackson  v.> 
Stevenson^  1  Johns  Cas.  110,  decided  in  October  term,  1799. 
In  that  case,  the  defendant  received  a  bill  of  exchange  to 
collect  for  the  plaintifis,  and  to  enable  the  endorser  to 
secure  himself,  he  surrendered  it  up  to  the  endorser,  with** 
out  receiving  the  money,  and  consequently,  made  himself 
liable.  This  fact  was  afterwards  disclosed  by  him  to  the 
plaintiffs,  who,  without  any  express  discharge  to  him^  or 
ratification  of  bis  act,  assumed  the  business  of  pressing  the 
endorser  for  payment.  The  endorser  failed,  and  this  aa^ 
sumption  of  the  business,  after  a  full  disclosure  had  been 
made,  was  held  to  exonerate  the  defendant.  The  defend- 
ant, in  the  present  cuse,  seems  not  to  be  liable  to  the  chaise 
of  any  intentional  wrong.  Although  the  great  outline  of 
the  voyage  was  prescribed  to  him,  he  was,  in  every  other 
resjiect,  left  with  large  discretionary  powers.  It  is  admit 
ted,  as  not  liable  to  dispute,  that  an  explicit  approbation 
of  the  conduct  of  the  defendant  would  be  a  waiver  of  any 

[1]  See  Ddafield  v.  State  of  IlUnoU,  26  Weud.  192 ;  Lawrwee  v.  23iy20r,  t 
Hill,  107 ;  Moss  v.  Rossie  Lead  Mining  Co.,  5  Hill,  137 ;  OiUnes  r.  Sleeker,  IS 
J.  R.  300;  Vienna  v.  BauLay,  3  Cov^r.  281 ;   TowU  v.  Sknemon^  1  T.  01  \\^ 
Armittvtig  v.  Gtkhrist,  2  J.  C.  424. 
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remedy  on  the  part  of  tbe  plaintiffs;  and  are  not  the  cir« 
oumstanees  in  this*  case  ^equivalent  to  such  approbation'?: 
When  a  &ctor  is  entrusted  with  large  power,  requiring' 
the  exercise  of  muoh  soond  judgment,  and  he  acts  with  an- 
honest,  though  misguided  zeal,  for  the  interest  of  his  prin« 
cipal,  it  is  just  and  politic  to  eonstrue  the  acts  of  the  prin- 
cipal prettj  liberally  in  &vorof  an  adoption  of  those  of*  the 
agent.  After  the  plaintiffs  had  full  knowledge  of  the  de- 
leridant's  seoond  voyage' to  New  Orleans,  they  insure,- H>n 
their  ow&  account,  the  cargo  and-  freight  of  such  second 
voyage,  and  of  the  subsequent  voyages  back  to  the  Ha* 
vanna  and  to  New  York.  They  receive,  sell  and  take  to 
themselves  the  proceeds  of  the  molasses,  which  were  an 
investment  by  the  defendant  at  the  Haranna  of  what  was 
to  be  traced  back,  as  the  result  of  part  of  the  freight  of  ike 
first  voyage  from  New  Orleans  to  the  Havanna,  and  which 
molasses  the  defendant  had  shipped  to  the  plaintiife  as  tor 
their  account  They  declare  by  letter  to  the  defendant, 
that  they  have  full  confidence  he  would  use  his  best  eH* 
deavor  to  promote  their .  interest,  and  that  they 
find  no  &ult  with  hini,<*except  in  his  neglect  in  [^541] 
not  writing  to  them,  and  they  declared  the  same 
to  other  persons.  These  acts  and  declarations  amount  to 
something  more  than  an  equivocal  adoption  of  the  defend- 
ant's acts— ^tbey  are  a  clear  and  intelligible  approbation. 
The  molasses  were  the  result  of  a  conversion  by  the  de« 
fendant  of  tbe  freight,  and  yet  the  plaintiffs  accept  the  mo- 
lasses, as  shipped  on  their  account,  and  sell  them  as  their 
own.  During  all  these  acts,  there  is  not  a  disavowal  in 
any  shape  of  tbe  defendant's  conduct.  In  the  case  of 
ComwdU  V.  WUaon^  1  Vez.  609,  the  factor,  in  the  purchase 
of  heinrp,  exceeded  his  limited  price.  The  principal,  by 
word,  refused  the  contract,  as  he  had  a  right  to  do,  but  he 
still  took  the  goods  to  himself.  He  acted  with  them  as 
his  own ;  sold  them  as'  his  own,  and  not  as  factor  for 
tiis  factor.  Lord  Hardwicke  held  that  notwithstanding 
what  he  said,  he  meant  to  take  them  as  his  own,  and  de« 
Vol.  L  86 
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creed,  accordingly,  that  the  principal  was  bound  b;  tb€ 
price  given.  The  present  case  is  certainly  as  strong  foi 
the  defendant^  and  I  am  of  opinion  that  the  plaintiffs  have 
sufficiently  sanctioned  the  defendant's  departure  from  his 
instructions,  and  are  not  entitled  to  recover  against  him 
on  that  ground.  The  verdict  is  accordingly  against  evi 
dence,  and  ought  to  be  set  aside,  on  payment  of  costs. 

Lewis,  Ch.  J.  The  plaintiff  as  owners,  prosecute  the 
defendant  for  breach  of  orders,  as  master  of  their  ship 
Young  Eagle. 

The  defendant  has  committed  a  breach  of  those  orders, 
and  for  this  he  is  liable  in  damages,  unles  justified  by  the 
peculiar  circumstrnces  of  his  situation,  or  discharged  by 
the  8ubs<?quent  conduct  of  the  plaintiffs. 

The  state  of  the  ship  created  no  impediment.  She  was 
completely  repaired  at  New  Orleans  on  her  first  arrival 
there.  The  season  of  the  year  was  a  fact  known  to  the 
owners  at  the  time  they  gave  the  instructions.  The  want 
of  fi^ight  and  convoy  cannot  form  a  justification,  as  they 
were  not  events  by  which  the  conduct  of  the  voyage  was 
to  be  influenced. 

For  a  discharge,  on  the  ground  of  the  plaintifis'  having 
adopted  his  acts,  the  defendant  relies  on  certain  conversa« 
tions  between  Mr.  Ludlow  and  Mr.  Bloodgood, 
[*542]  the  letter  *of  the  plaintiffi  of  the  29th  of  January, 
1800,  their  procuring  insurance  on  the  unautho- 
rized voyages,  and  their  receiving  and  selling  the  cargo  of 
molasses  he  brought  from  Havanna  to  New  York.  The  sub* 
stance  of  these  conversations,  wsa  that  Mr.  Ludlow  believed 
Mr.  Hacker  an  honest  man ;  that  he  did  the  best  for  their 
interest;  and  that  the  only  fault  he  found  was  his  not 
writing.  When  these  conversations  took  place  does  not 
precisely  appear,  furtbcr,  than  that  one  was  about  the  6lh 
of  February,  1800,  the  other  in  the  spring  of  thai  year. 
The  letter  of  the  2^th  of  January  is  to  nearly  the  same 
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effect ;  containing  a  declaration  that  aU  the  fault  they  found 
was  the  dtfendar^a  omitting  to  torite  to  them. 

It  must  be  remembered  that  at  the  time  of  these  conver 
sations,  and  of  writing  the  letter  of  the  29th  of  January,  it 
does  not  appear  that  the  plaintiffs  knew  of  his  having  ac« 
tuallj  committed  a  breach  of  orders.  They  only  knew  he 
eontempJated  it  when  at  sea  on  the  25th  of  November,  in 
the  event  of  his  not  meeting  at  Havanna  with  advice  from 
them.  This  cannot,  then  be  construed  into  an  approbation 
of  conduct,  of  which  they  probably  were  ignorant  But 
were  it  otherwise,  the  approbation  relied  on  to  excuse  mal« 
conduct,  where  by  parol,  merely,  ought  to  be  unequivocal 
and  explicit ;  and  a  mere  declaration  of  a  belief  in  the 
honesty  and  integrity  of  the  defendant,  and  a  refusal  to 
complain  of  his  conduct,  cannot  be  sufficient.  Many  an 
honest  man  has  committed  errors  which  have  rendered 
him  liable  in  damages,  and  many  an  injured  one  has  re- 
fused to  complain. 

The  acts  of  the  plaintiffs  remain  to  be  considered.  Their 
procuring  insurance  on  the  unauthorized  voyages,  and  their 
receiving  and  selling  the  molasses.  I  can  discover  no  prin- 
principle  on  which  either  of  these  acts  can  be  construed 
into  an  adoption  of  the  conduct  of  the  defendant.  It 
would  be  a  regulation  ruinous  to  commerce,  if  whenever  a 
portion  of  a  merchant's  property  is  sacrificed  by  the  unau* 
thorized  acts  of  the  master  of  his  ship  or  ^consignee,  that 
he  should  be  obliged  to  jeopardize  the  remainder,  before 
he  shall  be  entitled  to  a  recovery  in  damages.  In  the 
present  instance,  the  owners'  property,  in  neither 
the  vessel,  her  cargo,  nor  her  earnings,  *wa8  in  [*643] 
any  wise  changed  by  the  conduct  of  her  master. 
They  were,  therefore,  perfectly  correct  in  what  they  did,  and 
their  right  to  recover  remains  unimpaired.  I  am  of  opinion 
ihe  defendant  take  nothing  by  his  motion. 

New  trial  granted. 
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*THfi  Mayor,'  Aldermen  aad  OoMMOirAiiTT  of  Ae  City 

of  New  York  against  Soort, 

The  Hct  of  the  legiolaturo  of  1798,  re-enacted  on  the  3d.  of  April,  1801,  con* 
tains  no  implied  grant  of  the  soil  under  water,  therein  mentioned,  to  the 
corporation  of  Nevr  York.  They  are  under  that  ad  only  attomeja  ft>r  the 
public.  The  reservation  in.  their  resolve  or  bydam^  of-  Juner  1^01,  of  the: 
slipage  arisio^  from  pien,  erected  under  .gnnt%i9adeJby,tbem,  in  .put 
suanoe  of  that  law,  is  void.  The  corporation  baa  no  right  to  alipage  on 
the  piers,  running  into  the  East  River,  in  front  of  South  street.  A  slip  is 
an  interval  or  vacancy  between  two  pierai  In  aa  action  for  money  bad 
and  received,!  the  plaintiff  must  show,  a*  right  in  himaelC      •    -  . 

I  This  was  anfaclion eommeneed  in  ibe  justtces'.oourtcrf} 
the  oityof  New  York,  K)  recover  .18'  dollaro  find  50  oenta^ 
for  wbai&ge.  n  The  suit ;  being  sexnovedfiolQ:  tbeifiupraoao 
courty  a  verdict  was^  by  oonaent^  entered. for  the  plaintiA^ 
subject  to  the  opinion  of  the  court,  on  a  case,  which  was. 
shortly  this:     ; 

The  lands  which  the.  corporation  of  New.  Yock,  under 
their  charter,.  «hold  ou  Maohattaa  Inland,  and  within  -tbo 
city,  extend  to  low-water  mark,  and  four  hundred  .feet 
beyond  that,  in  the  Slast  Biver.  To  .the^  are  annexed|j 
'Hhe  right^  benefit,  and  advantage  of  tall  dooks^  wharve^ 
cranes^  and  ^lips^  or  small  docks  within  the  city,  with  the 
wharfdge^  craneqge^  and  dockage^  aud  all  issuesi  rents,  profita 
and  advantages  arising,  or  to  arise,  or  accrue,  by,  oc 
from,  all  or  any  of  them."  By  an  act  of  the  legislature^ 
passed  on  the  7th  of  March,  1793,  it  is  declared,  that  *'  all 
the  right,  title,  interest^  claim  and  demand,  of  the  people 
of  this  state,  of^  in,  and  to  all  lands,  at  any  time  heretofore 
left  for  8t;reets  or  highways^  in  the  city  of  New  York,  by 
any  person  or  persons  whomsoever,  shall  be,  and  hereby 
is,  vested  in  the  Mayor,  Aldermen  and  Commonalty  of 
the  city  of  New  York,  and  their  successors,  for  the  use  oi 
ttreets  and  Inghways.^^ 
In  the  various  grants  by  the  corporation,  of  their  watei 
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tete  on  the  notth-eafiterly  skfe  of  the  cofiFee-houae'dip,  they 
bfld  given  in  fee;  the  rigbt'of  wharfage  in  front,  and  in 
oonflidaration  of  ereeting  certain  piei^  given  to  their  gran- 
ees  for  20  years,  llie»whatf age;  &a  of  the^sowth-westerly 
rides  of  euch  pliers,  provided  they  should  not  grant  away 
%e  waterJots  on  tirat  side;  which  they  reserved  «o  them- 
velves  a  right  to  do,  in  whieh  case  the  wharfage  on  the 
lOuth'westerly  side  was  to  cease. 

The  corporation  having  granted  away  the  whole  of  the 
land  to  which  they  were  entitled,  under  their  char- 
ter, applied,  *in  April,  1798,  to  the  legislature,  [♦Ml] 
for  an  act  to  authorize  them  to  run  streets  or 
whwves,  <rf  70  feet  width,  hi  iiront  of  the  water-lots  alreixdy 
granted;  This,  by  a  law  of  that  month  and  year,  (re-en. 
iaoted  on  the  3d' o^  April,  1801,)  the  legislature  was  pleased 
to  grant;  and  by*  the  same  act,  the  proprietotis  of  lots  on 
the  fAmt  of  which  the  streets  or  wharves  might  run,  were 
4o'Al\  them  up;  and  make  piers,  according  to  the  directions 
of  the  corporatit>n.  On  ron-cortpliance,  the  corporation 
'W«re  to  be  at  liberty  so  to  do,  and  receive  the  viharfag^  to 
Aeir  own  use.  It  was  also  ftfrther  provided,  that  the  cor 
poration  might  grant  to  such  proprietors,  in  fee,  a  common 
•ntefest  in  such  piers,  in  proportion  to  the  breadth  of  their 
•espective  lots,  under  such  restrictions,  and  within  such 
imits,  as  the  mayor^  &e:  might  deem  just  and  proper. 

In  pursuance  of  the  authority  oonferrted  by  this  act,  the 
corporktion  laid  out  a  street,  called  South-street,  in  front  of 
the  lots  they  had  granted,  joining  the  East  River,  and  on 
the  1st  day  of  June,  1801,  made  a  by-law,  or  ordinance,  by 
which  they  Ordefred  the  respective  owners  of  lots,  fronting 
and  bounded  on  South-street,  from  the  Wall -street  slip  to 
the  Fly-market  slip,  to  make  a  pier  on  the  northeast  side 
of  Wall-street,  and  complete  it,  according  to  the  directions 
therein  given,  before  the  1st  day  of  November,  1802 ;  on 
*doing  ^hfch,  the  corporation  would  grant  the  piers  to  the 
owners  of  the  said  lots,  "  reserving  in  the  said  grants  the 
exclusive  right,  in  the  corporation  of  this  city,  of  wharfage 
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and  slipage,  on  the  side  of  each  pier,  adjoining  a  pnblie 
fliip,  and  that  the  said  piers  be,  in  all  respects,  considered 
as  public  streets  or  highways^  and  maintained  and  kept  in 
repair  by  the  grantees,  their  heirs  and  assigns." 

Previous  to  the  passing  the  act  of  April,  1798,  the  cor- 
poration had  laid  out  the  plan  of  South*street,  and  had 
granted  to  the  proprietors  of  lots,  bounded  by  the  East 
River,  the  vacant  water-lots  between  them  and  South- 
street. 

Among  the  grants  thus  made,  there  was  one  the  10th 
of  May,  1797,  to  John  Murray,  under  whom  the  defendant 
claimed. 

B;  this  grant,  Murray  was  to  make  a  wharf,  or  street,  of 
70  feet  in  width,  along  the  whole  front  of  the  lot  < 
[*545]  granted  *to  him,  (which  was  to  be  South-street,) 
and  another  of  at  least  25  feet,  along  the  whole  xoest 
side  of  the  same  lot,  and  of  the  street,  of  70  feet.  The  same  to 
be  and  remain  public  streets;  in  consideration  of  upholding, 
maintaining,  and  keeping  of  which  in  good  and  sufficient 
repair,  he  was  to  have  all  wharfisige,  &c.  accruing  or  arising 
by  or  from  the  s&me  fronting  the  East  Biver,  or  by  or  from 
any  part  thereof. 

Murray  accordingly  built  the  wharves  and  streets,  speci- 
fied in  the  grant,  and  also,  under  the  direction  of  the  cor- 
poration, a  pier  running  in  front  of  South-street,  into  the 
East  Biver,  the  south-west  sides  of  which,  and  of  the  wharves 
and  streets  he  had  erected,  are  bounded  by,  and  in  a  line 
with.  Wall-street  slip,  which  runs  in  front  of  Wall-street, 
and  the  wharf  of  25  feet,  built  along  the  south-west  sides  of 
South-street,  and  the  lot  granted  by  the  deed  of  10th  May, 
1797,  to  John  Murray.  This  pier,  so  erected,  was  not  only 
opposite  to  the  water-lots  mentioned  in  the  indenture  of 
1797,  but  ran  about  five  feet  more  to  the  south-west,  upon 
lands  within  the  bounds  of  the  city,  as  expressed  in  it8 
charter,  and  opposite  to  the  wharf,  covenanted  in  the  grant 
to  be  built  by  Murray,  which  land,  however,  was  ncit 
granted  to  the  corporation  by  their  charter. 
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The  pier,  from  the  time  of  its  being  made,  had  been  upheld 
by  Marray,  and  no  grant  of  a  common  interest  in  it  had 
been  made  by  the  mayor,  aldermen,  and  commonalty^ 
agreeable  to  the  act  of  the  legislature  already  recited. 

The  sole  question  was  whether  the  defendant,  to  whom, 
by  mesne  assignments^  the  rights  of  Murray  had  been  con- 
veyed, was  entitled  to  the  wharfage  on  the  southwest  side  of 
the  pier,  which  ran  in  front  of  the  five  feet  of  the  city  lands. 
K  he  was,  then  a  nonsuit  to  be  entered. 

RiggSy  for  the  plaintiffs.  The  iniside  of  all  public  slips 
have  been  constantly  reserved  in  the  corporation  grants  for 
the  sake  of  convenience  to  the  city,  that  its  supply  by 
market  boats,  &c.,  might  not  be  impeded.  They  are  under 
the  control  of  the  plaintiffs,  and  have,  in  many  instances, 
as  in  the  present,  been  widened,  that  they  might  be  the 
more  effectually  cleansed  by  the  tide.  For  this 
purpose,  in  the  act  of  1798,  *the  piers  (which  form  [*546] 
the  slips)  are  under  the  direction  of  the  corpora- 
turn.  By  this  act  a  grant  to  the  plaintiffs  of  the  land,  on 
which  the  new  piers,  in  front  of  South-street,  were  to  be 
erected,  must  necessarily  be  implied;  for  they  are  author- 
ized to  grant  a  common  interest  in  them  to  the  proprietors 
of  lots  in  front  of  which  South-street  ran,  according  to  the 
respective  widths  of  the  same,  under  such  restrictions  and 
regulations  as  the  corporaiion  may  think  proper.  They 
could  not  grant  what  they  had  not.  Besides,  this  implica- 
tion is  acknowledged  by  John  Murray.  He,  therefore,  and 
those  under  him,  are  estopped  from  controverting  it.  He 
built  under  an  ordinance  exercising  the  right  of  an  implied 
grant,  by  making  reservation,  in  the  true  spirit  of  all  the 
former  grants  of  the  corporajtiun^  and  for  the  same  beneficial 
purposes.  It  may  further  be  observed,  that  by  running  a 
line  from  the  extreme  southwesterly  point  of  John  Murray's 
lot,  it  will  not  strike  the  place,  for  wharfage  at  which  the 
plaintiffs  insist  on  a  right 
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Troup  and  ffamiUon^  contra.  The  act  gave .  no  beneficial 
interest  to  the  corporation.  They  w«re  simply  trustees,  or 
rather  attorneys,  to  grant  to  others  a  right,  in  consideration 
of  a  service  or  duty  performed.  This  duty  was  the  ereot- 
ing  the  pier,  and  created  a  consideration  for  the  grant 
.Therefore^  the  reserving  a. portion  of  the  emoluments  was 
so  far  illegsd  and  void ;  for  a  trustee  cannot  take  to  himself 
and  withhold  from  -his  cestui  que  £ru«^^pavt  of  the  subject  at 
fhe  trust.  Allowing,  then,  an  interest  to  have  passed  by 
implication,  it  was  fiduciary.  Then,  although  the  act  au- 
rthorizes.  them  .to  grant  under  such  restrictions,  and  within 
aoch  limits,  as  they  may  think  proper,  still  this  is  no  more 
than  a  power  to.  regulate  the.  mode  and  place  of  enjoy  ment; 
6xr  cestriction  can  never  signify  a  right  of  acquisition.  To 
show  how  completely  the  building  of  the  pier  was  the  oon- 
-sideration  for  the  wharfage ;  whoever  did  erect  was'to  have 
the  profits ;  and;  on  this  principle,  when  made  by  the  cor- 
poration,, after  neglect  of  the  proprietor  of  the  lot,  they  were, 
on  performing  what  he  was  to  have  done,  to  step  into  his 
plaoe,  with  a  full  title  to  wharfage.     We  admit  we  have  no 

right  to  wharfage  in  the  slip,  because  the  wharf 
[*547]     there  was  on  soil  the  property  of  the  ^corporation^ 

and:  they  mighty' in  that  instance,  reserve.  The 
present  reservation  is  a  manifest  attempt  towards  a  breach 
of  trust,  at  the  expense  of  the  object  for  whom  it  was 
created.  The  action  is  lor  money  had  and  received;  the 
court,  therefore,  will  recognize  all  equitable  rights  which 
we  may  have.  We  cannot  be  estopped  by  the  ordinancCi 
for  we  are  not  parties  to  it  by  sealing  and  signing. 

Biggs  9kaA  Harison,  in  reply.  This  is  a  cause  in  which 
the  public  convenience  of  the  city  of  New  York  is  deeply 
interested ;  therefore,  the  act  and  grants  must  be  liberally 
construed,  with  that  object  always  in  view.  For  public 
benefit  was  the  reservation  of  whar&ge  and  slipage^  on  the 
inside  of  public  slips,  originally  made;  This  would  been- 
tirely  defeated  by  the  defendant's  claim ;  tor  if  he  has  a 
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right  to  wbarfiEige  on  the  side  of  the  pier  next  to  the  puUio 
sHp^  be  will  have  a  right  to  lay  a  vessel  outside  of  that^ 
fitttened  to  the  pier,  and  another  outside  of  that,  so  as  to 
obstruct,  if  not  entirely  fill  ap,  the  aocess  to  the.  public  slip. 
This  shows  Uiei  necessity  of  implying  by  the  act  a  grant  to 
the  corporatioA  of  the  soil  under  water  beyond  the  400  feet 
mentioned  in  their  charter.  The  oonstroction  put  on  the 
words  "restrictions,''  ko.^  cannot  be  correct,  for  the  mode 
and  place  of  enjoying  wharfage  rights  is,  by  an  express 
distinct  law,  under  the  regulation  of  the  harbor  mnster.  In 
the  rights^  as  expressed  by  the  ordinance,  there  is  an  ample 
consideration  for  building  the  piers,  for  the  persons  thu<« 
doing  so,  have  the  emoluments  arising  from  the  sides  aJ- 
joining  to  private  property  ;  as  in  the  present  case,  thos^ 
on  the  northeast  side  within,  the  basin.  This  is  further 
proved  by  the  sense  of  the  legislature^  expressed  in  an  ac^- 
ditional  clause  when  the  act  of  1788  was  re-enacted,  previoui 
to  which  time  the  proprietors  of  lots  were  entitled  only  Xxi 
a  community  of  wharfage  in  front  of  their  properties ;  but, 
by  the  clause  alluded  to,  the  corporation  were  empowered 
to  grant,  under  the  restrictions  we  contend  for,  that  com- 
munity of  interest  mentioned  in  the  law. 

The  counsel  seem  to  forget  that  a  man  may  be  estopped 
by  his  actions  as  well  as  by  his  deed.     Having  no 
original  interest  *of  his  own,  Murray  acts  under     [*548] 
our»  title,  such  as  it  is,  and  cannot  now  be  allow- 
ed to  dispute  it 

.  LiviKasTON,  J.  delivered  the  opinion  of  the  court  This 
is  an  action  for  money  had  and  received  by  the  defendant, 
as  wharfage,  for  vessels  lying  in  what  the  plaintiffs  call  a 
slip,  adjacent  to  that  part  of  a  pier  which  stands  opposite 
Murray's  wharf.  From  the  ibrm  of  action  the  plaintiff 
must  show  a  title  in  them  to  demand  thi^  money.  It  i^ 
therefore,  unnecessary  to  inquire  whether  it  belongs  to  the 
defendant  or  not  The  corporation  can  have  no  such  right, 
inasmuch  as  the  land,  on  which  the  pier  is  erected,  was 
Vol.  I.  87 
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never  granted  to  them,  nor  was  the  soil  under  the  watei 
where  the  vessel  lay,  for  which  this  wharfage  was  paid. 
No  implied  grant  is  contained  in  the  act  of  the  legislature. 
The  corporation  are  only  to  grant  as  attorneys  of  the  pub- 
lic, in  case  piers  are  sunk.  That  this  is  to  be  done  under 
certain  restrictions  and  regulations,  means,  not  that  they 
shall  have  a  right  to  reserve  the  wharfage  to  themselves, 
which  is  to  be  theirs  only  in  case  of  default  in  the  owners 
of  the  lots  in  sinking  piers,  but  that  they  are  to  regulate  in 
what  manner  the  right  to  wharfage  shall  be  enjoyed.  Nor 
does  the  resolve  of  the  common  council  of  the  Ist  of  June, 
1801,  make  a  difference.  The  reservation  therein  con- 
tained, if  in  an  indenture,  might  have  been  binding  on  the 
defendant ;  but  the  corporation  having  exceeded  their  p>ow- 
ers  in  making  this. reservation  in  a  resolve  of  this  kind,  it 
cannot  be  binding  on  him.  They  had  no  right,  in  this  way, 
to  impose  any  terms  they  pleased,  or  they  might  arbitrarily 
have  deprived  the  owners  of  lots  of  the  right,  which  the 
legislature  intended  they  should  have,  of  sinking  these 
piers.  It  cannot,  therefore,  be  regarded  in  the  light  of  a 
contract ;  for  the  defendant  had  a  right  to  make  these  piers 
and  bridges  without  thereby  sanctioning  any  terms  which 
might  thus  be  imposed  on  him.  Nor  can  it  be  said  that 
the  corporation  not  having  executed  the  powers  vested  in 
them  by  the  act,  the  individual  has  no  right  to  receive  the 
wharfage.  This  would  be  to  take  advantage  of  their  own 
wrong  and  neglect ;  nor  does  it  follow,  as  has  already  been 
observed,  that  the  money  belongs  to  the  oorporation^  if 

it  be  admitted  that  the  defendant  was  wrong  in 

taking  it. 
[*549]         *Thi8  is  no  slip,  which  is  an  opening  between 

two  pieces  of  land  or  wharves.  This  pier  extends 
into  the  East  River,  and  is  20  feet  from  the  side  of  the 
slip.  The  grant  to  John  Murray,  of  May,  1797,  is  also 
important,  for  by  this  he  is  entitled  to  the  wharfage  of  98 
feet 
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It  is  the  opinion  of  the  court  that  the  defendant  havt 
judgment 

Judgment  of  nonsuit 


BijAQGe  against  Thb  New  York  Insurance  Cokpant. 

Property  warranted  to  be  neotrel,  must  not  onlj  have  every  dooament 
neoesflaiy  aopording  to  treattee  and  the  law  of  nations  to  prove  its  neu- 
trality, but  it  most  not  be  aocompanied  with  any  papers  that  oompromlt 
its  neutral  character.  11^  under  such  a  warranty  on  goodSi  the  outward 
cargo  appear  to  have  produced  lees  than  the  homeward  has  oost^  the 
assured  must,  in  a  voyage  flrom  a  belligerent  oountry,  show  that  the  exoesf 
was  derived  firom  neutral  ftinds. 

This  was  an  action  on  an  open  policy  of  assurance, 
dated  the  18th  of  May,  1799,  at  a  premium  of  10  per  cent. 
for  ihe  sum  of  20,000  dollars,  on  the  cargo  of  the  ship 
Flora,  James  Lovett,  master,  at  and  from  Carthagena,  or 
any  other  port  on  the  Spanish  Main,  to  New  York.  The 
instrument  contained  the  usual  clause  against  illicit  trade, 
and  at  the  bottom  the  following  memorandum  was  written. 

"  Warranted  American  property,  proof  of  which,  if  re* 
quired,  to  be  made  in  New  York,  risk  of  seizure  or  deten- 
tion in  port  excepted." 

Risk  of  seissure,  &c.  was  in  a  separate  line,  but  there  was 
not  any  stop  between  the  words. 

From  the  case  made,  it  appeared  the  master  of  the  Flora 
was  formerly  a  joint  owner  with  the  plaintiff  in  a  schooner 
called  the  Betsey,  .and  had,  in  February,  1798,  sailed  in 
her  to  La  Quira  with  a  cargo  in  which  they  were  mutually 
interested;  that  on  his  arrival  there  the  market  was  over- 
stocked, and,  hearing  that  the  port  of  Oarthagena  was 
opened  forthe  admission  of  neutrals,  he  proceeded  to  that 
place,  off  which  he  got  on  shora  His  information  proving 
untrue,  he  was,  on  being  carried  into  the  harbor,  seized 
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•ttdiociideiimtid  fettapproftdiiiig  the  ooastwith  w  design  lo 
trade  contrary  to  law.  After  a  very  considenibte  time,  he, 
on  sn^appeai  to  tfaa  matron,  obtained  a  reversal  of  the  sen* 
tence,  and  an  order  for  restitation.  During  his  stay,  he 
became  acquainted  with  one  Thomas  Andrew  Thorre8| 
who  proposed  to  him  a  sy8tom-€rf*-eemmercial  intercourse, 
for  the  purpose  of  introducing  into  Garthagena,  in  American 
bottoms,  goods  from  the  United  States  under  the  sanction 
of  >tlld  roydl  orden  H>f  \9is  MosI  Ofttholio  Majesty  of  tU^  17tli 

November,  1797. 
[%60]        ^Toaeoomj^ish  this,  it  was  not  necessary  thai 

'..'.> the  *artioIe8<i^<Mlld  a}>p6ar  to  beSpanish  property  ; 
hnd  to  effect^ift,  it  %aff  agr^eed  that  they  should  be  con- 
sigtied  to  Thorres  as  his  own  property,  shipped  for  him 
by  Blagge,  his  agent  in  New  York,  and  that  Thorres  should 
have  one  fourth  of  the  net  proceeds  for  lending  his  name 
in  the  transaction;    -         . 

In  conseqisenceof  this,  ^and  the  advantage^which  the 
speculation  held  oul^  BIagg6,'in'Apni],  17$9,  sent,  on  his 
ewnaoeount)  a  oargo  Amounting'  to  near  70,000  dollars^  by 
the  ship -Flora,  Co  Garthagena,  where  she  arrived  about  the 
6th  of  Mliy  foltowingv  She-  there  disposed  of  hecrcargo 
fot  120)000  dollarSf-^aad  ia  pan  return  took  in  cotton,  foa* 
tie,  21  ingots  K>f  g^,  and  S,^00  milk-d  doubloonsi'to  the 
value  of  SS^OOO-dt^llaxB-in  thewhole,  leaving,  ia  pay  •duties 
and  bf?  collected,  the  remainder  of  the  sales,  in  Tborre's 
kands)  mid  outstanding  debts.  Being  thus. loaded,  she 
set  sail  with  a  clearance  for  Cadiz,  stating  her  loading  to 
eoBMt  onfy  ^f>the>  cotton  and  fustic,  on  the  risk  and  ^ac- 
eoont  of  Doii  Bmanuel  (xarcia  del  Rio,  and  also*  with,  a 
clearance  for  New  Yorkf  but  granted  by  anothaf  officer, 
without  speoifying  on  whose  risk  the  cargo  was .  shipped. 
In  neither  the  on^  nor  the  other  was  any  mention  made  of 
thC' ingots  or  doubloons;  though  Lovett  signed,  in  Gartha* 
genfi,  bills  of  lading  u>  the  supercargo,  for  delivering  both 
in 'New  York ;  and  for  landing  the  cotton  amd' fustic  in 
Spain,  Thorres  gave  a  bond  in  a  very  considerable  penalty 
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wfriclLoraldyinly  be'Oanoelkiiby  >prodiioti0Qio£ia rO^rMib 
eate-  4jS^  ite^iianring  been  doly'  -diaoharged  m  eomei  Simh 
pean  'Spanish  pofrty  oDoa.  proving^. bjeTJdeAce;  that  tbe: 
vesBeL  faad<  baea  captured  aod«  oandemfiedi  w  jsome  Bntaeh,} 
'  AflerviJBfe';Fdora*Joft<]artlmgena,tlhBna8ta*ya«.  appeal^ 
from  hia^depositiona^ioiiade  outiaa  aeoaunt  o£  the  aalesof . 
the«otttwaid>  cargo^  wiiiok  be  atated  a^  66,000  daUaiv,  and 
a» inynkevof  the  hooiewaFd^eafgo, ^whiobexacUj  balanoedi 
that  ailMit,  totally  omiltiBg.<aqyf8lateineBli  o£  the  haUioD  oi 
ooiti  Qu:  board.  ;  Thus  oiroumstaaoedy  the  El<Mra  had  pr/Oh 
oeededoQiher  voyage*. sojaelhingmthiav  the  cape  of  Flor- 
rida,  /Wheii'She  was   captuiied  by  a  British  ship  of:  war.f 
Od  being  bearded,  Ibe  tnsster  showed  only  his  fictitious 
invoi(^  elearanee,  «nd{  other  papei^  fi>r- New.  . 
York,  excepiting.f^tbe  bill  of  lading  for  the  ingots    [*661}' 
and  dcfublooQs.  r >-  On  being  questioned  whether  he . 
had  ai>y  other  cargo  than  that  m^i^tioned  in  the  fictitious^ 
invoice, > Off '  anjF  otheritpapers  >than  t those  relating  to  the 
New  York  destination^  to  ibothbe  answered  repeatedly  in 
ibi^  n^gativet    Qn  a  strict^ , search^  i  bo  we  v^y  the  captors 
found  secreted  on  'the  perBon  of  Lovett^  asd  in  the  vessel,; 
the  clearance  for  Cadiz,  deolaiationa  of  Thorres  that  the* 
propierty  belonged  to  Don  Eoaanuel  Garcia  .4el  Bio,  the 
oustom-house  bond.for  landing  the  oargo  in  Cadiz,  and 
several  letters  giving  directions  how  to  coveor  the  ship* 
ments  and  returns,  so  as.tcavdd  the  effect  of  the  rayai: 
order  of  17th  November,  1797,  and  also  one  U>  the  plain- 
tiff from  Lovetty  written  immediately  after  his>  arrival  at 
Carthagena,  in  which. he  said,  ''  he  had  delivered  the  oargo 
to  the:  owner."    The  captors  having  also  discovered  the; 
bullion   and    doubloons,  carried  the  Flora  into  Jamaica, 
where  she  was  duly  libelled  in  the  court  of  vice-admiralty. 
In  the  answers  on  oath  of  iLovett  and  Paschal  N.  Blagge, 
to  diCiStanding  and  other  interrogatories  exhibited  to  tnem 
they  swore  positively,  that  the  outward  and  homeward- 
cargo  (excepting  a  few  adventures  of  themselves  and  one 
Drake,  who  had  been  iBupeveai:go  in  the  voyage- to  Cajrtha* 
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gena)  were  the  whole,  sole  and  excluflive  pr6|«»rtj  of  the 
plaintiff,  a  citizen  of  the  United  States ;  that  the  appear- 
ance of  its  being  Spanish  was  eattrely  fictitious,  but  indis 
pensably  necessary  to  its  introduction  into-Oaiibagena  un- 
der the  royal  order  of  1797 ;  for  had  any  other  name  Ami 
that  of  a  Spaniard  been  seen,  the  whole  cargo  would  have 
been  confiscated.  That  the  clearance  for  Cadis,  or  some 
other  Spanish  port,  and  custom-house  bond  to  land  the 
articles,  were  the  only  means  of  clearing  out,  but  that  he 
(Lovett)  understood  a  simple  letter  from  him,  stating  hw 
capture,  would  have  been  sufficient  to  Qancel  the  bond,  and 
that  the  reason  why  the  bullion  and  doubloons  did  not 
appear  in  the  papers  granted  at  Carthiigena  was,  because 
the  exportation  of  bullion  and  specie  fix>m  the  Spanish 
colonies  is  prohibited,  the  whole  on  board  having  been 
smuggled  into  the  ship  by  himself  and  Paschal  N.  Blagge^ 
at  the  risk  of  imprisonment  for  their  lives  if  discovered. 

That  they  were  not  mentioned  in  the  invoice  of 
[^662]     the  CArgo,  from  an  ''^apprehension  lest  the  know* 

ledge  of  so  much  treasure  on  board  should  excite 
the  known  cupidity  of  the  British  crusiers,  and  be  a 
certain  inducement  to  capture,  but  that  the  whole  was 
the  exclusive  property  of  the  plainti£^  Thorres  never  hav- 
ing  had  any  interest  in  the  articles,  was  merely  allowed 
a  fourth  of  the  net  proceeds  for  lendiug  his  name  to  intro- 
duce  the  cargo  under  the  royal  order  of  17&7.  The  cargb, 
however,  being  condemned  "  as  good  and  lawful  prize,** 
the  present  suit  was  brought  against  the  defendants,  for 
the  amount  of  their  subscription,  and  the  jury  having 
found  for  the  plainti£^  a  motion  was  now  made  to  set  it  aside 
and  grant  a  new  trial,  the  verdict  being  against  evidence; 

Hoffman  and  HamiUon,  for  the  defendants.  The  goods 
on  which  the  present  insurance  was  made,  contain  the 
usual  warranty  against  illicit  trade,  and  are  also  warranted 
American  property.  If,  then,  from  any  circumstances  of 
^jrade,  or  breach  of  neutral  conduct,  the  capture  was  justi* 
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fiahle,  the  underwriter  niust  necessarily  be  discharged.  Ic 
IS  important  to  observe  that  the  abandonment  was  on  the 
capture  and  not  oh  the  condemnation  for  the  abandonment 
^118  on  the  1st  of  October,  1799,  and  the  condemnation  not 
till  the  17th  of  the  same  month.  Whatever,  then,  was  the 
state  of  the  assnred^s  right  at  that  period,  roust  govern  the 
decision  of  this  day.  The  question,  then,  will  be  whether, 
from  the  circumstances  of  the  case,  there  was  probable  cause 
of  capture ;  for  that  is  the  pointy  however  the  condemnation 
may  be,  though  from  the  words  of  the  sentence  "  good  and 
lawful  prize,"  it  is  manifest  the  sentence  proceeded  on  the 
ground  that  Thorres  was  interested  with  Blagge.  On  war- 
ranties of  property  the  rule  of  law  is,  that  the  warranty  is 
not  only  affirmative  that  the  property  shall  be  such  as  it  is 
said  to  be,  and  have  all  documents  and  papers  necessaiy 
to  protect  it  by  evincing  its  neutrality,  but  it  is  also  nega- 
tive that  there  shall  be  no  papers  tending  to  a  contrary 
conclusion.  1  Marsh,  on  Ins.  817 — 819;  Rtdi  v.  Parhrr^ 
7  D.  &  E.  705.  So  that  though  a  vessel  may  be  furnished 
with  every  document  to  establish  her  neutral  character, 
yet  if  others  tending  to  a  contrary  conclusion  be  found, 
the  warranty  of  neutrality  is  not  complied  with.(a) 
It  is  necessary,  therefore  that  a  neutral  ^should,  [*553] 
during  the  voyage,  act  with  the  most  perfect  good 
fidth  towards  belligerants ;  to  do  this,  he  should  show  the 
whole  of  his  papers,  which  ought  to  be  strictly  genuine ; 
none  false  or  fictitious,  and  if  any  should  be  so,  they  ought 
to  be  candidly  produced,  and  the  reasons  faithfully  relati*d. 
If  the  invoice  of  the  cargo  be  fictitious,  if  there  be  any  con- 
cealment of  papers,  allowing  even  that  the  circumstances 
should  be  afterwards  explained,  they  justify  carrying  in, 
and,  at  least,  subject  to  further  proof.  It  is  immaterial 
to  the  underwriter  whether  the  explanation  given  be  re- 
ceived as  an  excuse  to  avoid  condemnation   or   not;  as 

(a)  A  oocrt  of  admiralty  ia  not  so  rigorous.    If  the  papers  be  necewarj  tc 
the  tiHde  the  neuter  bona  fide  carries  on,  they  will  not  affect  her.    See  thi 
of  the  Immanuel  and  ProtndenUti^  in  2  Rob.  Ad.  Uep. 
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between  bim  and  the  underwriter  it  is  a  forfeiture  of  nen* 
tralitji  and  the  insurer  is  exonerated  by  the  mala  Jides  of 
the  insured,  though  between  him  and  the  captor  it  maj  be 
only  a  matter  of  further  proof.  The  consequences,  how- 
ever, as  they  arise  from  the  conduct  of  the  assured,  are 
wholly  at  his  risk.  Having  made  these  preliminary  ob* 
servations,  it  will  be  easy  to  show  the  n^ative  of  .the  rule 
that  has  been  laid  down  was  broken,  and  tbi^acoornplished 
to  evince  that  the  affirmative  had  not  been  complied  with. 
First,  then,  as  to  the  negative,  that  there  were  papers  lead* 
ing  to  a  suspicion  of  the  want  of  neutrality.  This  is  evi- 
dent from  the  affidavit  of  Lovett  himself;  he  swears  that 
he  made  out  a  fictitious  invoice  and  account  of  sales. 
These  are  his  words :  **  Well  knowing  the  depredationa 
heretofore  made  by  British  cruisers  upon  American  pro* 
perty,  where  the  same  appeared  valuable,  and  particularly 
so  if  in  specie  or  bullion,  this  deponent  was  induced,  from 
what  appeared  to  him  prudential  considerations^  to  make 
a  fictitious  invoice  of  the  cargo  of  the  said  ship  Flora  out 
from  New  York,  and  an  account  of  sales  the  same  in  Gar* 
thagena,  also  an  invoice  and  bill  of  lading  of  her  cargo 
from  Carthagena  to  New  York,  whereby  it  would  appear 
that  the  same  was  only  cotton  and  fustic,  in  order,  that  if 
she  was  boarded  by  a  British  cruiser,  he  might  be  per- 
mitted to  proceed  on  his  voyage  more  readily  than  if  his 
cargo  was  fully  exposed  to  view."  It  was  not  till  after  re- 
peated denials  of  any  other  cargo,  not  till  affirmations  over 
and  over,  that  there  was  no  other  cargo  them  the  cotton 
and  fustic  on  board,  that  the  real  invoice,  and  the  several 

clearances  were  delivered  up ;  and  even  then  not 
[^551]  •  ''^till    the    bullion    and   specie  were  discovered. 

These  two  articles  were  totally  omitted  in  the  in- 
voice  exhibited  to  the  captors  at  the  time  of  boarding  the 
Flora.  This  alone  was  enough  to  authorize  the  detention 
of  the  vessel,  nor  is  any  attempt  made  at  an  explanation 
till  the  vessel  is  under  libel  in  the  court  of  admiralty. 
With  what  degree  of  credit  that  explanation  could  be  re- 
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teWed  is  worthy  of  observation.  Th^^  is  a  bill  of  lading 
in  which  Lorett  acknowledges  the  cargo  tcy  be  shipped  hv 
Tborrea  on  account  and  ridk  of  Don  Etoanuel  Qarcia  del 
Bio,  of  Cadiz ;  and  though  it  may  be  said  that  a  clearance 
to  a  Spanish  port  was  necessary,  still  the  manner  in  which 
the  letter  of  advice  mentioning  the  shipmtot  is  worded^ 
does  not  tend  to  remove  the  impression  of  its  being  Spanish 
property,  and  the  place  of  destination  «used  merely  as  a 
blind.  In  that  letter  she  is  said  to  sail  properly  registered 
fi.>r  Cadiz,  "  or  any  other  port  which  might  t^  be  to  her  ad-* 
vantage  to  avoid  any  risk  arising  flx>m  the  enemy."  If 
then,  any  other  port  was  open  to  her,  it  is  to  be  hoped  no 
stress  will  be  laid  on  the  circumstanoe  of  her  being  in  the 
track  or  route <  for  New  York.  Spanish  property  may  as 
well  be  sent  to  New  York  as  to  Cadiz  Allowing,  how* 
ever,  this  to  be  no  more  than  a  conjecture  which  a  court 
of  admiralty  might  make,  it  is  i  nipossible  ^to  get  over  the  cus* 
torn-house  bond(a)  given  to  land  the  eargo  in  Old  Spain,  and 
pay  the  duties.  Is  not  this  such  a  paper  as  the  vessel  ought 
not  to  have  had  ?  And  let  it  be  remarked  that  no  expla- 
nation of  this  and  the  other  papers  evincing  Spanish  pro- 
perty, was  given  to  the  commander  of  the  British  frigate 
at  the  time  of  the  capture.  All  that  have  been  enumerated 
were  found  concealed,  denied  and  persisted  in.  After  the 
delivery  of  the  fictitious  papers,  others  were  asked  for  and 
denied ;  a  search  took  place,  and  they  were  found.  Have 
you  any  other  cargo  than  cotton  and  fustic  was  demanded  ? 
None  was  the  answer.  In  a  moment  afler  the  bullion  and 
doubloons  were  discovered.  Was  not  this  having  and 
doing  every  thing  a  neuter  ought  not  to  have  had  and 

(a)  "As  to  the  coDdition  to  return  to  some  port  of  Spain,  winch,  from  hi* 
paying  Cadiz  dutiea,  it  is  said,  might  be  imposed  upon  the  master,  I  see 
nothing  in  that  which  will  materially  aflect  him,  afWr  the  varions  cases  from 
Surinam,  in  which,  although  bonds  had  been  given  to  return  U»  Holland,  tfaii 
court  has  restored,  on  the  master's  making  satisfiiotory  proof  that  they  did 
not  intend  to  comply  with  the  condition,  and  intended  to  submit  to  the  penal 
forfeiture.**  Per  Sir  W.  Scott,  in  the  FravidentiOf  2  Rob  Ad.  Hep.  163, 
l£ng.  edition. 

Vol.  L  S8 
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done?  Under  all  the  circumstances  of  the  case,  can  any 
one  say  the  condemnation  was  not  well  warranted?    For 

who  would  believe  the  explanations  of  the  man 
[*556]     whose  whole  tenor  of  conduct  had  shown  *hira 

unworthy  of  credit?  The  court  of  admiralty 
would  naturally  consider  whether  the  explanations  were 
consistent  with  the  circumstances,  and  the  former  declara- 
tions of  the  parties.  Allowing  it  problematic  whether 
Thorres  was  the  whole  and  sole  owner,  no  court  nor  jury 
on  earth  but  what  would  be  justified  in  saying  Thorres 
was  interested  with  Blagge.  But  when  the  papers  are  ex- 
amined, (and  this  court  is  not  confined  to  the  sentence,)  it 
will  be  seen  that  Thorres  was  the  actual  proprietor.  In  a 
letter,  written  by  Drake,  the  supercargo  of  the  outward 
voyage,  the  confidential  friend  of  the  plaintif)^  and  dated  a 
few  days  afler  the  arrival  of  the  vessel,  he  says,  "  The  day 
after  we  entered  the  vessel  we  began  to  unload  her,  and 
deliver  the  goods  to  the  oumer,  who,  at  the  end  of  eight 
days,  disposed  of  the  whole."  Who  could  this  owner  be 
but  Thorres,  to  whom  the  goods  were  addressed.  We  are 
aware  of  the  explanation  given  by  Lovett  and  Drake  of 
the  arrangement  made  at  Carthagena,  that  the  property 
should  be  shipped  in  the  name  of  Thorres.  This,  for 
eluding  the  revenue  laws,  might  be  necessary,  but  why 
continue  the  deception  to  Blagge  himself?  Is  it  not  rather 
to  be  supposed  that  the  truth  came  out  ?  Every  one  must 
think  so,  and  no  doubt  can  be  entertained  of  this  letter, 
which  certainly  was  not  a  document  to  prove  neutral  pro- 
perty, having  influenced  in  its  condemnation.  That  this 
was  a  just  and  proper  conclusion,  is  manifest  from  the  let* 
ter  of  Thorres  to  Don  Emanuel  Garcia  del  Eio.  The  con- 
signment of  the  vessel  from  Blagge  on  Bio's  account  ia 
fully  set  forth,  and  the  account  of  return  cargo,  agreeing 
with  the  actual  quantity  of  cotton  and  fustic,  ismentione^L 
This  letter  is  instantly  followed  by  one  from  some  Span* 
iards  of  the  names  of  Matteo  Arrage  and  Juan  de  Fran- 
cisco Martin,  to  a  Don  Charles  Frazer,  of  New  York,  whora 
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we  h»ve  never  yet  diaoovered,  and  to  this  succeed  severa! 
letters  poiDting  oat  the  whole  system  of  covering,  by  trans- 
mitting forms  of  invoices,  &c.  &c.  to  cloak  the  property. 
It  is  remarkable  that  this  letter  is  dated  the  6th  of  June, 
1797,  and  speaks  of  the  order  of  the  November  afterwards. 
This,  too,  was  one  of  the  secreted  papers,  and  evidently  is 
mramt  for  purposes  which  do  not  meet  the  eye. 
At  all  events,  it  is  vBe  of  those  negative  ^papers  [*656J 
which  a  neuter  ought  not  to  have.  If  the  court  will 
for  one  instant  advert  to  thesecurityship  of  Thorres,  and  con- 
sider the  amount  to  which  it  extends,  they  will  naturally  say 
it  is  impossible  that  it  should  be  entered  into  by  any  person 
not  absolutely  a  partner  in  the  concern.  It  was  to  be  can* 
celled  in  a  manner  that  proves  Spanish  interest  Either 
by  a  certificate  that  the  articles  was  landed  in  Spain,  -or  by 
proof  of  a  capture  and  condemnation  in  an  English  court 
How  could  such  papers  be  procured  ?  The  very  idea  of 
their  being  to  be  brought  forward,  if  the  facts  of  capture 
and  condemnation  did  not  exist^  leaves  a  most  unfavorable 
impression  on  the  means  that  must  have  been  adopted. 
But  it  is  not  from  inferences  and  reasonings  that  we  are 
obliged  to  prove  this  was  not  American  property.  There 
is  a  written  document,  preserved  on  the  declaration  of 
Lovett  himself,  that  the  property  is  Spanish.  In  the  clear* 
ance  for  Cadiz  it  is  expressly  so  stated ;  and  that  is  an 
official  paper  deserving  full  faith  and  credit.  If  the  in- 
voice be  attended  to,  it  is  equally  a  suspicious  paper.  The 
amount  of  the  sales  of  the  cargo  out  are  stated  to  be  55|00C 
dollars;  the  cotton  and  fustic,  it  is  true,  balance  this; 
but  from  whence  have  the  80,000  dollars  in  ingots  and 
specie  arisen  ?  Blagge  had  no  funds  in  Carthagena ;  and 
his  outward  cargo  is  by  the  invoice  stated  to  be  only  55,000. 
These  circumstances  show  such  a  mixture  of  interests  be- 
tween Blagge  and  Thorres,  that  the  court  of  admiralty, 
unable  to  discriminate  the  portions,  justly  condemned  the 
whole  partnership  concern.  That  this  was  the  principle 
on  which  the  admiralty  proceeded  is  manifest,  for  thej 
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imndemiied  wh49Lt  was  daimed-rfor  ,Bbgg9,  trat  aeq' raited- 
Lovett'8  and  Drake's  proportiotD.rThd.iivKoi<$e  in  ojpbcnv 
however  the  charaateir  might  have 'been  ez^auiedy  waa  vjon 
necessary  and  dangeroos  paper.  «>  It  isTand,  lo  be  sure^.to 
have  been  made  fer  the  Aniuseaientof  the«sttpercargo;)bvl 
it  served  to  throw  a  larthercair  ef  taysterycoiner  a  transao* 
tion  already  sufficiently  mysterion&r .li  is  curioas  lotob^ 
serve  the  reason  assigned  for^  the  taking  out raielearanoe  im 
Spain :  That  it  was  imposstble  to .  <>blain  one  for  any  other 
place ;  and  yet  there  is>  on  board  .t^e  Flora  v>aiio&er  cI«aiH 
ance  directly  for  New  Yorlq^and  tboth  obtained 
[^567]  from  ^the  same  office.  It  is  Irae  ^Loy>elt'8  depo* 
'  ffition  sdys,  he  does  not  knew  .whether  •  they .  weve 
signed  by  the  same  officefs.  But  thatiiaimmaterialr;  th^ 
establish  the  possibility  of  having  a  dearabGe  (for.iNevp 
Y'ork,  and  from  the  customfhoose^toa  This,  then,  oonftra; 
%licts  the  pretence  of  necessity.  Fromthe  case  it  a{^)eaT% 
that  on  the  triai<  '^  it  was  admitted,  that  all  trade  between 
^e  American  and  Spanish  colonies  is  generally' ^fohibi tad, 
and  that  it  is  notorioua  that  it  is  so ;  but  that  sometimes 
foreigners  do  obtain  special  license  to  trade  with  ^e  Spanish 
eolonies."  As,  then,  this  trade  withont  a  license  is  pro- 
hibited, and  the  clause  against  illicit' trade  is  preserved  in 
the  warranty,  "  Seizure  or  detentnonin  port  only  escspted^*' 
it  is  plain  the  risk  of  illicit  trade  anywhere  else  was  ex* 
pressly  at  the  hazard  of  the  assured.  If  this  be  so,  oer* 
tainly  the  consequences  of  such  trade  was  equally  a  peril 
he  undert(K>k  himself  to  bear.  It  can  never  be  contended 
that  though  the  principal  is  not  at  the  >  hazard  of  the  nn^ 
derwriter,  yet  that  he  is  chargeable  for  the  incident  or  re* 
suit  This  doctrine  would  be  against  the  words  of  the 
policy,  and  against  reason  itself.  It  cannot  be  presamed, 
that  under  a  warranty  of  American  property,  which  im- 
Dlies  that  the  property  shall  be  accompanied  with  alldoc«« 
ments  nece&^ary  to  prove  it  American,  the  underwriters 
contemplated  that  it  should  have  every  paper  to  giyeitthe 
appearance  ui  Spinish.     A  risk  not  necessarily  to  be  ^ 
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Montered^  isnever'to  be  imngined  aB>  iQcluded^  The  risk 
impoiit  takeD  by  the  insurers  would  have  aavered  the  coii« 
fiequeaces  ofsmuggUng  the  oianey:  but  as  to  any  other 
^riflkifrom  ilHcitvtrade  it.was  expreaaly  declined.  Noudage 
oaiiy  in  tfaetpreaentcaae^  betset  up.  vlt  was  the  v^ry  first 
Toyage;  Therefove,!  i-oneof  the  arguments  to:  be  derived 
trotn  the  Ostend  oom,'  Pianehe  ^^  ^bfcAer,  Doug.  288,  can 
liero  apply^  tAlk>wing  thatiithe  papers  made; use  of  were 
neoeasaryifor*  the  voyage,  >yet,  as-  it  was  a  new  trade,  (see 
^n/nowaif  y^Nobk^  Bovg.-SlO,  eontfa,)tihe  warranty. being 
against' iiUoit  commeroe,' it  was  incumbent  on  the  plaintifi 
toracquaint  the  underwriters  of  the  circumstance,-  because 
ifr;  undoubtedly  increased,  the  risk.  On  the  principle  of 
ooBceakneirt^  then,' there  cannot  be  a  stronger  case.  In 
the  ease  o£S6ton,?Maitland<A:Oo.  there  was  not  only  a  dis* 
eloBure  of  the  •  articles  being>  contraband,  but  the  • 
vetf  mann^  in  which  tlney  wxmld  tbe  shipped  wm  <  >  [^668] 
specified.  >  But  here  nothing  of  this  sort  takes 
ptboe,  and  the  goods  are* at  the  usual  premium  for  Ame* 
rioaa .  property  sent -forward  with  all  the  risk:  atlendin^^ 
Spanish.  .Independent  of  this,  at  the  time  of  the  capture, 
the  aasurad  being  guilty  of  ill  faith  towards  the  belligerant, 
affords  a  justifiable  cause  of  seizure  and  detention  by  the 
breach  of  aeuArality-  committed,  and  thus  exonerates  the 
underwriter.  It  is  no  answer  that  the  double  papers  and 
Aoneealmenti  of  them  was  with  a  view  to  prevent  being  car^ 
ied  in  :•  tbe&ct  is,  that  the  reverse  was  induced,  and  though 
•abe  papersj  or  even  seoreting  them,  may  not  lead  to  con* 
^lemnatiotty  yet^  when- these  circumstances  are  mixed  with 
Usehood,  they  warrant  confiscation,  and  in  the  present 
'UiSe  &!sehood.upon  falsehood  appears;  denial  after  denial 
of  papers  and  cargo,,  all  of  which  on  investigation  art 
found  to  be  totally  destitute  of  truth.  It  is  evident,  then 
the'negatite  part  of- the  warranty  is  broken  throughout. 
Let  us^  then,  advert  to  the  affirmative — that  there  \8haU 
be  every  document  to  prove  the  neutrality.  From  Lovett't» 
own  answer  to  the  standing  interrogatories  it  appears  the 
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vessel  had  no  sea  brief.  The  effect  of  this  paper  is  that  ol 
a  passport :  and  it  is  indispensable  for  a  vessel  to  be  fur- 
nished with  it  Prioe  v.  Bdl,  1  East,  683 ;  Bich  v.  Parker, 
7  D.  &  £.  705.  That  she  had  it  not  is  evident  from  t^e 
admiralty  proceedings,  and  the  list  of  papers  exhibited 
there.  It  may  perhaps  be  contended,  that  as  the  treaty 
with  France  was  abrogated,  the  doctrine  in  Price  v.  BeB, 
which  was  the  case  of  an  American  vessel  captured  by  a 
French  privateer,  and  condemned  for  want  of  a  passport, 
does  not  apply.  It  is  not,  however,  only  by  the  treaty 
with  France  that  this  document  is  required ;  by  those  with 
Spain,  Holland  and  A]giers,(a)  it  is  equally  necessary. 
The  importance  of  the  paper  cannot  be  better  evinced  than 
by  referring  the  court  to  the  argument  of  Lord  Kenyon, 
in  BuJi  V.  Parker^  before  cited.  It  is  evident,  therefore, 
either  that  the  assured  has  not  acted  as  he  ought  to  have 
done ;  in  consequence  of  which  the  vessel  was  carried  in 
and  condemned,  and,  therefore,  the  underwriter  discha]*ged, 
or  that  she  was  not  properly  documented,  being  destitute 
of  a  sea  brief,  or  passport,  a  paper  essential  to  the  security 
of  vessel  and  cargo.  Under  either  of  these  posi- 
[*669]  tions  *the  inference  must  be  the  same,  and  a  new 
trial,  it  is  hoped,  will  be  awarded. 
The  court  in  its  decision  may  look  beyond  the  sentence, 
and  into  the  other  general  proceedings.  Bemardi  v.  Mci^ 
tetix,  Doug.  575,  the  process  verbal  was  received.  So  in 
Colvert  V.  Bovil,  7  D.  &  E.  the  court  adopted  the  same  prin- 
ciple, and  adverted  to  things  dehars{b)  the  sentence.  When- 
ever the  master  has  been  guilty  otnudajides,  even  further 
proof  is  not  allowed,  nay,  condemnation  inevitably  ensues. 
The  case  of  the  Weluaartf  1  Bob.  Adm.  Bep.  154,  and  that 
of  the  Vrouw,{c)  in  the  same  book,  194,  fully  establish  this. 

(a)  The  paisport  by  the  Algerine  treaty  is  a  very  different  paper  from  tbt 
9b\  brief.    See  the  form  of  it,  1  Lex  Mer.  Amer.  Ap.  vi.  No.  z. 

(b)  This  is  a  mistake  ic  the  learned  counsel;  the  court  there  looked  at  tibt 
MQtenoe  alone,  which  stated  unwarrantable  reasons  for  conden  nation. 

{e)  The  Vrouw  Hermina  is  the  case  aUnded  la 
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Uarisony  contra.  This  is  a  voyage  by  an  Ameri^^an  mer* 
chant  to  Carthagena^  It  is  unnecessary,  therefore,  to  refer 
to  the  evidence  before  the  court,  to  show  th^t  the  nature  of 
this  trade,  and  the  necessity  of  a  Spanish  name  were  well 
known,  and  notorious  to  all  the  world.  No  one  is  or  was 
ignorant  that  foreigners  had  been  prohibited  from  com* 
merce  with  the  Spanish  colonies,  and  that  even  their  own 
subjects  could  not  traffic  from  neutral  countries,  till  after 
the  order  of  the  17th  November,  1797.  Up  to  that  period, 
the  whole  trade  of  the  American  dominions  of  Spain  had 
been  confined  to  Spaniards  trading  from  Spain.  In  1797, 
the  order  above  mentioned  made  the  relaxation  alluded  to; 
and,  for  the  sake  of  supplying  their  foreign  territories,  the 
Spaniards  allowed  importations  from  foreign  countries. 
This  will  furnish  a  clew  to  a  great  part  of  this  business,  and 
show  the  construction  we  shall  contend  for  to  be  right  As 
to  the  possibility  of  licenses,  whether  they  exist  or  not  is 
immaterial.  The  want  of  one  was  never  made  a  part  ot 
the  defence.  It  is  enough  to  advert  to  the  nature  of  the 
trade,  and  if  this  was  notorious,  and  could  be  carried  on 
but  in  the  name  of  a  Spaniard,  then  that  it  should  be  used, 
must  be  considered  as  intended  by  the  assured,  and  taken 
as  part  of  the  contract  by  the  assurer.  That  a  license  was 
never  in  contemplation  is  manifest  from  the  exception  at 
the  foot  of  the  policy :  **  risk  of  seizure  and  detention  in 
port  excepted."  What,  then,  is  the  language  of  the  policy  ? 
We  will  not  take  this  risk  in  port,  because  we  know  the 
trade.  Under  a  license  it  cannot  be,  for  the 
license  *would  protect  you  tliere :  under  the  royal  [*660] 
order  it  is  equally  impossible,  because  then  a 
Spaniard  could  have  no  danger  against  which  to  wish  an 
indemnity :  but  against  a  seizure  in  port  an  American 
would  have  to  guard,  because  there  alone  could  there  be 
danger  to  him,  and  this  we  undertake.  Therefore,  granted 
that  the  usual  clause  of  warranty  against  illicit  trade  is 
retained  in  the  policy,  this  only  stands  in  opposition  to  the 
clause  at  the  bottom,  and  shows  the  nature  of  the  tradu 
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known  to  be  an 'attempt  to  evade  the  royal  order  of  1797. 
If  thia  conatructionbe  right),  then  is  the  poUcy  consintent 
throughout  No  rtak,  aay  the  underwriteray  do  we  under- 
take from  contraband  trade^  except  when  in  port  All 
c^tberaaire  at  joar  hazard,  bat  as  to  the  necessary. means  to 
oovar  Ahe^  trade,  Aai :  you,  the  assured,  mnst  use  for  our 
security,  and  as  freely  as  you  think  fit  Therefoie,*  want 
of  good  faith  is  not  to  be  imputed  to  the  plaintiff;  all  that 
he  did  being'  in  the  course  of  trade,  equally  within  the  view 
of  himself  and  the  underwriter.  I^  then,  the  vessel  de- 
parted from  hence  to  avail  itself  of  the  order  of  1797,  the 
necessity  of  the  property  assuming  a  Spanish  appearance 
must  appear  to  the  court,  and  this  alone  will  unravel  the 
whole  proceedings.  Lovett's  depositions  in  :the  admiralty 
show  that  it  was  necessary  to  clear  out  for  Spain,  nor  does 
the  clearance  for  New  York  convict  him  of  a  falsehood  in 
this  respect  It  is  requisite^  for  the  carrying  on.  the  system 
of  trade  the  plaintiff  embarked  in,  that  the  vessel  should 
be  registered  as  having  cleared  out  for  Cadis,  to  enable  him 
to  protect  his  cargo  against  their  own  guarda  oostas^  and 
still  they  may  give  him  another  clearance  for  New  York| 
which  'never  was  entered  in  the  registry  of  the  custom 
house.  This  violation  of  principle  is  not  according  to 
moral  duty  we  confess,  but  the  transaction  was  with  a 
Spanish  custom-house,  and  it  is  evident  that  the  two  clear- 
ances were  not  by  the  same  officer ;  so  that  the  explanation 
given  stands  perfectly  with  the  nature  of  the  trade.  That 
the  money  has  not  been  included  in  the  clearances  is  eluoi* 
dated  by  the  same  means;  by  a  reference  to  the  commerce 
insured.  The  case  states  it ;  the  exportation  of  ooin  and 
bullion  are  prohibited ;  to  take  them  out  of  the  country 

recourse  is  had  to  smuggling,  in  which,  if  dis- 
[*56I]    covered,  inq>ri6onment  *for  life  is  the  mild  penalty 

of  the  law.  How,  then,  could  it  be  entered  and 
oleared?  The  concealment,  then,  here  so  much  cried  out 
upon,  arose  from  the  nature  of  the  trade,  and  was  a  mea- 
sure to  which  the  assured  was  necessarily  reduced^    This 


ALBANY,  FEBRUARY,  1804.  Ml 

Blagge  ▼.  K.  Y.  Ins.  Co. 

(iirnishes  in  part,  an  answer  to  the  outcry  of  ''American 
property,"  "  warranted  American  property,"  "  to  be  furnish- 
ed with  all  documents  to  prove  it  American  property,"  *'  and 
none  to  show  it  Spanish,"  in  short,  to  all  that  has  been 
urged  on  the  negative  and  affirmative  doctrine  of  war- 
ranties. This  appears  more  fully  on  viewing  the  memo- 
randum at  the  foot  of  the  instrument  Proof  of  property 
is  by  that  to  be  made  in  New  York.  What  can  this  mean 
but  that  the  assured  will  not  be  concluded  by  any  foreign 
determinations ;  that  he  reserves  to  a  trial  of  his  own  coun- 
trymen the  question  of  American  property  or  not,  and  will 
not  submit  it  to  extra  forensic  tribunals  ?  Why  is  this  to 
be  so  7  Because  the  transactions  were  to  bear  the  sen\- 
blance  of  Spanish  interest,  and  the  contrary  could  not  m 
any  place  be  so  well  shown  as  here,  where  all  the  property 
and  business  could  be  established ;  where  it  was  necessary 
only  to  show  it  actually  American,  however  it  might  a{»- 
pear.  In  2  Val.  128,  this  position  is  acknowledged.  There 
the  trade  was  notoriously  illicit,  being  of  silk  from  Barce- 
lona to  France,  yet,  under  similar  circumstances  as  the 
present  case,  the  underwriter  was,  on  account  of  the  noto- 
riety, held  liable.  The  concealment,  therefore,  here,  is  no 
more  than  a  means  of  carrying  on  the  trade.  If  this  lie 
correct,  all  the  observations  on  concealment  and  documenta 
are  overthrown,  for  they  are  in  the  course  of  trade,  and 
done  for  the  benefit  of  the  underwriter.  It  is  true  the 
court  leaned  to  that  idea  in  Ooix  v.  Low,  but  the  court  of 
errors  reversed  that  determination ;  and  here  it  is  to  be  ob- 
served, the  nature  of  the  trade  demanded  the  papers  made 
use  of.  They  were  obtained  in  the  most  perfect  bonafichs 
and  can  it  be  said  that  the  contract  is  thereby  destroyed  ? 
Against  the  supposition  of  a  joint  interest  between  Blagge 
and  Thorres,  the  depositions  in  the  admiralty  are  full  evi- 
dence. The  same  was  testified  here ;  so  that  the  proof  of 
property,  under  the  policy  is  complete.  All  this, 
however,  is  to  be  done  away  by  *circumstance8  [*5621 
which  the  nature  of  the  transactions  fully  explain. 
Vol.  I.  89 
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The  clearance  for  Cadiz,  and  all  the  other  docomenta 
giviDg  a  Spanish  aspect  to  the  business^  are  neoeBsaiy 
proceedings  to  enable  the  plaintiff  to  avail  himself  of  the 
royal  order  of  1797.  The  letters  on  the  sabject  detail  the 
methods  to  be  adopted  for  that  purpose,  and  though  it  is 
mentioned  by  Drake  that  the  goods  had  been  delivered  to 
their  "  owner,"  it  must  be  recollected  it  was  possible  ihcU 
letter(a)  might  fall  into  Spanish  hands  on  the  coast.  But 
whoever  it  might  deceive,  it  could  not  deceive  him  to  whom 
it  was  addressed.  One,  it  is  hoped,  insuperable  objectioD 
to  all  the  arguments  used  to  evince  Spanish  property  in 
the  cargo  is,  that  they  are  drawn  merely  from  oircumstaDr 
ces,  whereas  the  evidence  of  neutral  property  in  the  plain- 
tiff is  derived  from  the  most  positive  affidavits.  The  ani- 
madversion  on  the  date  of  the  letter  is  hardly  worth  an* 
Bwering.  It  could  not^  by  design,  have  been  dated  in  June, 
1797,  and  speak  of  the  order  of  November  following ;  but 
if  we  make  a  rational  supposition  that,  iu  copying  the  date^ 
1797  was,  by  mistake,  inserted  instead  of  1799,  the  whole 
mystery  vanishes.  This  seems  very  probable,  for  the  let- 
ter came  by  a  vessel  which  sailed  in  1799.  Neither  is 
there  any  contradiction  in  Lovett's  testimony  as  to  con* 
cealment  of  papers;  because,  when  examined  under  the 
standing  interrogatories,  they  were  all  actually  delivered 
up.  Every  measure  adopted  by  the  master  of  the  vessel 
was  clearly  prudential ;  and  therefore,  if  bona  fide,  must  be 
protected.  No  argument  can  be  drawn  from  the  custom* 
house  bond  being  entered  into  only  for  merely  a  fourth  of 
the  net  profits;  for  we  have  the  same  transaction  here 
every  day  for  only  a  commission.  That  sea  brief  and 
passport  are  synonymous  terms  may  be  doubted.  1  Marsh. 
817.  But  whether  so  or  not  is  immaterial,  for  the  vessel 
carried  fully  as  authentic  a  document ;  she  was  oommis- 
stoned  as  a  letter  of  marque,  and  nothing  stronger  oould 
1)e  produced  to  subatantiate  her  national  character.     That 

(a)  Tbe  connsel  on  both  nides  argaed  this  cause  as  if  the  letter  was  frr« 
Drake  to  Blaggo,  whereas  it  was  to  one  Don  Manael  Thorrea. 
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this  should  have  been  communieated  to  the  underwriter 
cannot  be  urged,  because  when  a  vessel  is  not  designed  to 
cruise,  the  being  commissioned  is  6ettled(a)  to  be  an  im- 
material fact  The  objection,  however,  not  being  >  made  at 
the  trial,  cannot  be  heard.  .  All  indeed  that  has 
been  said,  ^relating  to  ships'  papers,  is  totally  ir-  [*56S] 
relevant,  as  the  warranty  is  only  to  the  cargo  and 
not  to  the  ship.  The  whole  case  presents  a  statement  of 
American  property  eng^ed  in  a  trade  notc»4ously  to  be 
carried  on  under  Spanish  appearances ;  and  therefore,  if 
the  court  see  the  warranty  of  property  has  been  complied 
with  from  the  general  tenor  of  &ot8  submitted,  the  verdict 
(Might  to  stand, 

ffamtUon,  in  reply.  To  its  being  so  our  objections  are 
twofold  ;  one,  from  the  conduct  of  the  master  as  the  agent(6) 
of  the  plaintiff;  the  other,  on  account  of  the  defect  in  com* 
plying  with  the  warranty.  His  conduct  is  connected  with 
the  question  of  warranty,  because  it  as  to  be  such  as  will 
not  ooropromit  th©  property.  Therefore,  if  the  conduct  of 
the  assured  has  that  effect,  it  is  a  breach  of  the  neutrality 

warranted.     In  Jackson  v. in  this  court,  it  was  held 

that  though  the  property  warranted  American,  was  actu- 
ally so  at  the  time  of  effecting  the  policy,  yet  as  the  a* 
sured  bad,  by  a  tran8ferj(c)  altered  the  nature  of  the  sub- 
ject matter  the  warranty  was  not  complied  with.  In  the 
present  case  the  misconduct  was  glaring.  First,  as  to  the 
false  papers ;  secondly,  in  the  behavior  manifested  at  the 
time  of  capture.  On  the  full  effect  of  the  former,  in  cases 
iike  the  present,  there  is  no  decision.  But  if  it  were  held 
fatal,  it  would  not  perhaps,  be  too  strong  a  conclusion.  An 
underwriter  ought  to  know  how  to  calculate  his  risk :  this 

(a)  M68$  y.  Byrom^  is  Bupposed  to  be  the  case  alluded  to.    6  D.  J(  B.  379. 

(b)  A  cBptain  of  a  veswel  is  not  the  agent  of  the  shipper  of  groods,  not  even 
when  the  ship  is  owned  by  the  shipper,  and  still  leas  wbeo,  as  in  the  pre- 
ient  case,  there  was  a  supereargo. 

(e)  Even  if  it  be  afler  capture;    Ooold  v.  On.  Ins.  Com.,  2  Caines'  Rep.  7  a 
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»  never  to  be  done  if  the  assared  hiis  it  in  his  power  to 
give  any  aspect  he  may. think  fit  to  the  property  insured. 
In  another  point  of  view  it  ought  to  bo  fatal :  no  oourt 
ought  to  consider  that  men  will  act  on  a  principle  of  de 
ceiving  any  power  whatsoever.  Even  policy  will  suggest 
this  rule,  for  who  can  blame  belligerants  fur  intercepting 
our  trade  when  they  see  it  has  been  directed  in  a  continued 
course  of  deceptive  commerce?  On  this,  again,  the  books 
afford  no  authority ;  the  only  case  is  that  of  the  Oaienc^a) 
vessel,  and  there  the  court  went  on  the  notoriety  of  the 
trade;  nothing  but  this  will  afford  a  justificatory  reason. 
The  conduct  adopted  by  the  plaintiff's  agent  gave  to  an 
American  adventure  all  the  danger  of  a  belligerant  risk, 
and  this  at  only  a  premium  for  a  neutral  hazard  ;  this  cir- 
cumstance affords  one  of  the  indicia  by  which  we 
[*564]  are  *to  judge  no  species  of  illicit  trade  could  be 
in  the  contemplation  of  the  underwriters.  The 
clause  at  the  bottom  of  the  policy  does  not  contradict  this 
position  ;  it  is  coupled  with  the  proof  of  American  property ; 
there  is  no  stop  to  disconnect  them  and,  therefore,  the 
court  must  take  them  together,  and  not  with  a  reference 
to  the  clause  against  illicit  trade.  In  this  sense,  there- 
fore, the  exception  is  nothing  more  than  that,  in  case 
of  seizure  or  detention  in  ports,  proof  of  American  pro- 
perty shall  not  be  demanded  in  New  York.  It  is  not 
as  contended  for,  a  disavowal  of  being  bound  by  the  opi- 
nion of  other  tribunals;  if  they  are  not  conclusive  they  are 
to  be  looked  into,  and  even  all  other  documents  on  which 
the  sentence  has  been  framed :  will  not,  then,  the  court 
look  into  the  general  conduct  of  the  plaintiff's  agent,  as  it 
appears  by  the  proceedings,  and  see  if  it  does  not  amount 
to  that  of  a  breach  of  neutral  conduct,  which  amounts  to  a 
breach  of  warranty,  and,  therefore,  the  verdict  necessarily 
to  be  set  aside  ? 

(a)  Planche  v.  F\Mm^  Doag.  261,  where  the  oourt  went  on  exactly  the 
rererae  of  the  position  of  the  oouneelf  becauee  the  usage  was  merely  ii 
ooDtiaventton  of  political  and  positive^  not  natural  and  moral  duties. 
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Lewis,  Ch.  J.  delivered  the  opinion  of  the  court.  The 
effect  and  fulfilment  of  the  warranty  of  neutrality,  are  the 
points  on  which  the  controversy  between  these  parties  prin- 
cipally turn&  A  distinction  is  set  up  between  this  and  a 
general  warranty  of  neutrality  on  account  of  the  qualifica* 
tion,  as  it  is  termed,  contained  in  the  stipulation  thsX  proof 
if  required^  is  to  be  made  in  New  York.  The  design  of  in- 
troducing this  clause  in  policies  is  notorious.  It  was  to 
steer  clear  of  the  doctrine  of  the  conclusiveness  of  foreign 
sentences,  and  cannot  affect  the  essence  of  the  warranty. 
The  obligation  of  that  must  remain  the  same  wherever  the 
proof  of  performance  may  be  exhibited.  A  warranty  of 
neutrality,  in  a  policy  of  insurance,  imports,  not  merely 
that  the  property  is  neutral,  but  that  it  shall  be  accom- 
panied on  the  voyage  with  all  the  accustomed  documents(a) 
to  insure  it  respect  as  such,  within  the  laws  of  nations. 
And,  although  the  question  has  never,  to  my  knowledge, 
been  decided,  the  same  principle  will  require  that  it  be  un- 
accompanied with  any  document  that  shall  compromit  its 
leutral  character.  Where  the  assured,  by  means  of 
lalse  papers,  or  by  any  other  improper  conduct,  invests  the 

(a)  To  comply  with  a  wamntj  of  "  neutral  property,"  it  muat  be  aocom- 
ponied  with  all  papers  and  documents  required  by  the  treaties  of  the  country 
to  which  it  belongs  necessary  for  its  protection  on  the  voyage  insured. 
Baring  y.  Royal  Ez.  Ass,  Oo.^  6  East,  99.  It,  therefore,  a  passport  with  the 
habitation  of  the  captain  be  one,  a  passport  with  his  name  describing  him  as 
'*  master  of  the  V.  of  A."  is  a  breach  of  the  warranty.  Soring  v.  Christie^  6 
Bast,  398.  But  sailing  with  a  sea  letter,  though  without  a  register,  if  the 
Tessel  be  otherwise  sufficiently  documented,  is  a  compliance  with  the 
Migagement  Barber  v.  Fhcmix  Ins.  Oo.^  8  Johns.  Rep.  307.  No  paper 
which  will  increase  tiie  risk,  or  falsify  the  warranty,  must  b^  on  board.  A 
letter,  therefore,  in  sympathetic  ink,  stating  the  property  to  be  in  others  than 
the  insured  is  a  violation  of  it  Ganere  v.  Onion  Ins.  Co.^  Gond.  Marsh.  406, 
a  (note.)  So  is  any  act  or  omitssion  of  the  assured,  or  his  agent,  by  claiming 
fiilsely,  or  omitting  to  claim.  CaXbraHh  v.  Oraeie^  Cond.  Marsh.  406,  b.  (note.) 
But  if  there  be  no  warranty  of  the  national  character  of  a  ship,  she  need  not 
be  documented  as  of  the  counti7  to  which  she  belongs.  Jktwson  y.  Aty,  1 
East,  367.  For  the  kw  as  to  documenting  applies  only  to  express  warran* 
ties,  and  does  not  extend  to  those  by  implicatioa.  SUing  y.  ScoU  d:  Seaman^ 
t  JohuA.  Rep.  157. 
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.  property,  witli  the  double  character  of  neutral 
[*666]  .and  belligeraut,' ^be  bis  motivea  what  they  may, 
he  subjects  it  to  a  risk  against  which  the  under- 
writer did  not  insure,  and,  of  course,  releases  him  from 
all  responsibility.  •  The  assured  stipulates,  by  his  warranty, 
that  the  insurer  shall  be  liable  for  a  neutral  risk  alone. 
The  instant,  then,  that  he  attempta  to  put  him  to  the  haz^ 
ard  of  a  belligerant  ride,  he  forfeiits,  his  claim  to  an  indem- 
nity. Nor  does  the  dictum  cited  from  2  Valin,  if  admitted 
in  its  broadest  latitude,  in  the  least  shake  this  principle. 
For,  although  the  underwriter  may  be  bound  to  know  the 
nature  of  a  trade  notoriously  illicit,  it  does  not  follow  thai 
he  is  to  be  liable  to  the  consequences  of.  every  ingeniouti 
device  that  may  be  resorted  to  as  a  cover  for  the  property. 
But,  were  it  otherwise,  the  doctrine  of  Yalin  would  not  ap- 
ply to  the  case  before  us.  The  trade  in  which  the  Flora 
was  engaged,  was  not  notoriously  illicit,  for  it  is  stated  to 
have  been  sometime^  permitted,  at  others  prohibited.  The 
underwriters  appear  to  have  intended  to  guard  themselves 
against  the  consequences  of  an  illicit  trade,  by  excepting 
from  the  risk  seizure  or  detention  in  port 

There  is  another  circumstance  in  the  present  case  which 
militates  strongly  against  the  plaintifir  s  right  to  recover. 
It  is  a  maxim  that  neutral  commerce  is  to  be  conducted 
with  good  &itb  towards  belligerants.  Their  rights  are  to 
be  respected  as  well  as  those  of  neutral  nations.  It  is  not 
sufficient  that  a  part  only,  but  the  whole  property,  covered 
by  the  policy,  must  be  neutral.  And  if  a  cover  is  at- 
tempted  for  enemy^s  property,  by  an  intermixture  with  neu  • 
tral,  it  is  held  to  sulyect  the  whole  to  confiscation.  In  the 
present  instance  it  is  stated  that  the  homeward  cargo  was 
purchased  with  the  proceeds  of  the  outward.  Now  the  lat- 
ter sold  for  65,500  dollars,  and  the  former  cost  89,000 
dollars.  It  was  incumbent,  then,  on  the  assured  to  show 
that  the  excess  was  also  American  property.  This  might 
have  been  shown  had  the  fact  been  so.  It  does  not  ap- 
pear, however,  that  this  was  attempted.     And,  although 
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it  was  a  qaeetioii  submitted  to  the  jury,  I  think  we  are 

bound  to  Bay  that,  as  to  this,  their  verdict  was  against 

evidence. 

I  The  oourt  is  of  opinioa  that  the  verdict  ought  to  be  set 

aside,  and  a  new  trial  awarded. 

New  trial. 


♦Imlay  agaimt  Sands.  [*566] 

Probable  cause  of  seizore  is  no  justification  for  a  odleetor  of  the  customs  or 
other  officer  making  seizures  under  the  revenue  laws  of  the  United  States. 

This  cause  came  before  the  court  on  demurrer.  It  wiui 
an  action  of  trespass  against  the  defendant,  collector  of  the 
customs  at  the  port  of  New  York,  for  seizing  and  taking, 
in  April,  1799,  the  plaintiff 's  brig  and  her  cargo,  under 
the  act  of  the  18th  June,  1798,  (United  States  Laws,  v.  4^ 
p.  129,)  suspending  the  commercial  intercourse  between 
the  United  States  and  France,  and  the  dependencies 
thereof. 

The  declaration  was  in  the  common  form,  to  which  the 
defendant  plexded,  1st.  The  general  issue ;  and,  2d.  Actio 
norij  *' Because  that  at  the  time  when  the  trespass  aforesaid 
in  the  declaration  aforesaid  mentioned  is  above  supposed  to 
be. committed,  and  long  before  and  afterwards,  the  said 
Joshua  Sands  was  collector  of  the  customs  of  the  district 
of  the  city  of  New  York,  to  wit,  at  the  city  and  ward  and 
in  the  county  aforesaid  ;  and  the  said  Joshua  further  saith, 
that  after  the  first  day  of  July,  in  the  year  of  our  Lord 
one  thousand  seven  hundred  and  ninety  eight,  and  before 
the  end  of  the  session  of  congress  next  after  the  tenth  day 
of  June  in  the  same  year,  to  wit,  on  the  eleventh  day  of 
Mareh,  in  the  year  of  our  Lord  one  thousand  seven  hun- 
dred and  ninety  nine,  upon  waters  navigable  from  the  sea 
by  vessels  of  ten  or  more  tons  burden,  in  the  district  of 
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New  York,  to  wit,  at  the  city  and  ward  and  in  the  county 
aforesaid,  John  Lasher,  Esquire,  surveyor  of  the  customs 
for  the  district  for  the  city  of  New  York,  by  the  command 
of  the  said  Joshua,  (he  the  said  Joshua  being  then  and 
there  collector  of  the  customs  fort  he  district  of  the  city 
of  New  York  as  aforesaid,)  did  seize  to  the  use  of  the  said 
United  States  as  forfeited,  the  said  brig  and  the  coffee  and 
sugar  in  the  said  declaration  mentioned,  the  same  coffee 
and  sugar  being  then  and  there  the  cargo  of  the  said  brig, 
for  that  the  said  brig  after  the  said  first  day  of  July,  and 
before  the  end  of  the  session  of  congress  next  after  the  thir- 
teenth  day  of  June,  in  the  same  year  of  our  Lord  one  thou- 
sand seven  hundred  and  ninety  eight,  to  wit,  on  the 
[*567]  first  day  of  September,  one  thousand  seven  *hun- 
dred  and  ninety-eight,  at  the  city  and  ward  and  in 
the  county  aforesaid,  being  then  owned  by  a  person  resident 
within  the  United  States  of  America,  to  wit,  by  one  John 
Vaneman,  a  person  residing  at  Philadelphia,  that  is  to  say, 
at  the  city  and  ward  and  in  the  county  aforesaid,  departed 
on  a  voyage  from  the  United  States,  to  wit,  from  Wilming 
ton,  in  the  state  of  North  Carolina,  that  is  to  say,  from  the 
city,  ward  and  county  aforesaid,  for  the  Island  of  St.  Tho- 
mas, in  the  West  Indies,  and  before  her  return  within  the 
United  States,  to  wit,  on  the  first  day  of  January,  in  the 
year  of  our  Lord  one  thousand  seven  hundred  and  ninety- 
nine,  was  allowed  to  proceed  from  thence  to  a  port  in  the 
West  Indies  under  the  acknowledged  government  of  France, 
to  wit,  to  Port  Liberty,  in  the  island  of  Hispaniola,  con- 
trary to  the  form  of  the'  act  of  congress  of  the  United 
States  of  America,  entitled.  An  act  to  suspend  the  com- 
mercial intercourse  between  the  United  States  and  France, 
and  the  dependencies  thereof ;  and  the  said  Joshua  Sands 
further  saith,  that  afterwards  to  wit,  on  the  ninth  day  of 
April,  in  the  said  year  of  our  Lord  one  thousand  seven 
hundred  and  ninety-nine,  a  libel  was  filed  for  and  on  the 
behalf  of  the  said  Ur.ited  States,  in  the  district  court  of  the 
said  United  States,  for  the  New  York  district,  held  at  the 
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said  city,  against  the  said  brig  and  her  said  cargo,  by  the 
atkimsy  of  the  said  United  States  for  the  said  district,  pray* 
ing  that  the  said  brig  and  her  cargo  mighty  for  the  cause 
aforesaid,  and  others  appearing,  be  condemned  as  forfeited 
to  the  use  of  the  said  United  States,  and  such  proceedings 
were  thereupon  had  in  the  said  court,  that  the  said  brig 
and  her  said  cargo,  afterwards,  to  wit,  on  the  eleventh  day 
of  July,*in  the  same  year,  were,  by  the  sentence  and  de- 
cree of  the  same  court,  at  the  city  and  ward  and  in  the 
county  aforesaid,  condemned,  and  adjudged  to  be  forfeited 
to  the  use  of  the  said  states,  which  sentence  and  decree  i-e- 
mained  in  full  force  and  virtue,  until  the  same  was,  after- 
wards, to  wit,  on  the  first  day  of  September,  in  the  said 
year  of  our  Lord  one  thousand  seven  hundred  and 
ninety-nine,  reversed  by  the  judgment  *and  decree  [*568] 
of  the  circuit  court  of  the  United  States,  for  the 
district  of  New  York  in  the  eastern  circuit,  to  wit,  at  the 
city  and  ward  aforesaid ;  and  the  said  Jashua  further  saith, 
that  the  seizing  of  the  brig  aforesaid,  and  her  said  cargo, 
for  the  cause  aforesaid,  is  the  same  taking  away  of  the  said 
brig,  coffee  and  sugar  in  the  declaration  above  mentioned, 
and  this  he  is  ready,"  &c. 

To  this  plea  was  subjoined  a  notice  of  giving  all  the 
several  facts  it  contains  in  evidence,  and  also  that  the  judge 
of  the  district  did,  on,  &c  "  at  a  district  court  of  the  said 
states  held  in  and  for  the  said  district,  at  the  city  and  ward 
and  in  the  county  aforesaid,  certify  that  the  defendant  had 
probable  cause  for  the  said  seizure." 

The  plaintiff  joined  issue  on  the  first  plea,  and  to  the 
second  demurred  generally. 

Hoffman,  for  the  demurrant  The  only  question  is,  whe^ 
ther  the  facts  set  forth  on  the  record  be  a  suflScient  justifi- 
cation of  Sands,  the  collector,  for  the  trespass  with  which 
he  is  charged.  It  has  long  been  settled  that  probable  cause 
of  seizure  cannot  be  urged  by  a  custom-house  oflScer  in  ex- 
cuse, if  the  event  prove  that  there  was  no  legal  and  actual 

Vol.  I.  90 


670  CASKS  IN  THE  8UPREMB  COURT. 

Imlay  v.  Sands. 

oargo^  shall  be  forfeited^  and  shall  accrue  the  one  half  to  the 
use  of  the  United  States,  and  the  other  half  to  the  use  of 
any  person  or  persons,  citizens  of  the  United  States,  who 
will  inform  and  prosecute  for  the  same ;  and  shall  be  liable 
to  be  seized,  prosecuted  and  condemned  in  any  circuit  or 
district  court  of  the  United  States,  which  shall  be  holden 
within  or  for  the  district  where  the  seizure  shall  be  made** 

It  is  further  enacted,  "  That  after  the  first  day  of  July 
next,  no  clearance  for  a  foreign  voyage  shall  be  granted  to 
any  ship  or  vessel  owned,  hired  or  employed,  wholly  or  in 
part,  by  any  person  resident  within  the  United  States,  until 
a  bond  shall  be  given  to  the  use  of  the  United  States, 
wherein  the  owner  or  employer,  if  usually  resident  or  pre 
sent  where  the  clearance  shall  be  required,  and  otherwise 
his  agent  or  factor,  and  the  master  or  captain  of  such  ship 
or  vessel  for  the  intended  voyage  shall  be  parties,  in  a  sum 
equal  to  the  value  of  the  ship  or  vessel  and  her  cargo,  and 
shall  find  sufficient  surety  or  sureties  to  the  amount  of  one 
half  the  value  thereof,  with  condition  that  the  same  shall 
not,   during  her  intended  voyage,  or  before  her  return 
within  the  United  States,  proceed,  or  be  carried  directly 
or  indirectly  to  any  port  or  place  within  the  territory  of 
the  French  Republic,  or  the  dependencies  thereof,  or  any 
place  in  the  West  Indies,  or  elsewhere,  under  the  acknow- 
ledged government  of  France,  unless  by  distress  of  weather, 
or  want  of  provisions,  or  by  actual  force  or  vio- 
[*571]     lence  to  be  fully  proved  and  manifested  *before 
the  acquittance  of  such  bond ;  and  that  such  vessel 
is  not,  and  shall  not  be  employed  during  her  intended 
voyage,  or  before  her  return  as  aforesaid,  in  any  traffic  or 
commerce,   with  or  for  any    person    resident   within  the 
territory  of  that  republic,  ot   in  any  of  the  dependencieB 
thereof." 

All  these  facts,  thus  set  forth  in  the  act  as  working  a 
forfeiture  of  the  vessel  and  cargo,  are  expressly  stated  in 
the  plea.  Tlie  vessel  is  alleged  to  be  the  property  of 
Vanemuii,  a  person  resident  in  Philadelphia;  to  have  been 
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\.limtAriIj  CAX/iitl  V)  Port  Liberty,  in  Hispaniola,  a  port 
andei  the  acknowlbd^ed  goverament  of  France ;  in  shorty 
every  circumstance  specified  by  the  act  is  spread  on  the 
record,  and  consequently  the  vessel  must  be  liable  to  sei- 
sure.  If  this  appears  fully  to  the  court,  it  is  enough,  and 
the  forfeiture  is  an  inference  of  law  which  they  are,  from 
the  pleadings,  authorized  to  draw.  If  so,  the  statement 
of  a  contradictory  sentence  is  immaterial,  and  makes  no 
difference  in  the  reasoning.  If  tho  defence  is  sufficient, 
without  the  sentences,  it  is  enough.  On  the  facts  taking 
place  the  forfeiture  attached ;  and  the^se  appearing  on  the 
pleadings  are  data  for  the  court  to  go  upcn,  and  preclude 
all  argument  against  there  not  being  an  actual  and  real 
cause  of  seizure.  In  Lockyer  v.  C^fey,  1  D.  &  E.  252,  the 
court,  on  the  circumstances  in  the  case,  drew  the  inference 
that  a  forfeiture  had  attached,  and  decided  ac^rdingly. 
So  in  Wilkins  v.  Despard,  6  D.  &  E.  112,  the  fact' of  fonei* 
ture  being  admitted  by  the  pleadings,  the  court  wou!d  not 
allow  the  legality  of  the  seizure  to  come  in  question  on  tre 
record.  The  subsequent  matter  of  condemnation  is  imma- 
terial, and  of  course  the  reversal ;  because  there  is  a  per- 
fect evidence  previously  on  the  record  that  shows  a  for- 
feiture. For  the  doctrine  as  to  averments  and  allegations 
the  court  will  see  sufficient  authority  in  Williamson  v. 
AUison^  2  East,  452.  It  is  there  said  by  Lawrence,  J.  *'  With 
respect  to  what  averments  are  necessaiy  to  be  proved,  I 
take  the  rule  to  be,  that  if  the  whole  of  an  averment  may 
be  struck  out  without  destroying  the  plaintiff's  right  of 
action,  it  is  not  necessary  to  prove  it,  but  otherwise,  if  tho 
whole  cannot  be  struck  out  without  getting  rid  of  a  part 
essential  to  the  cause  of  action ;  tor  then,  though  the  aver- 
ment be  more  particular  than  it  need  have  been, 
the  *whole  must  be  proved  or  the  plaintiff  cannot  r'*5T3] 
recover."  Apply  this  doctrine  to  the  pleadings ; 
itrike  out  all  beyond  the  facts,  and  the  defence  i^  complete  *, 
therefore,  the  residue  need  not  be  maintained,  and  th^ 
court  will  go  on  what  is  sufficient  for  the  defence.     Tt  may 
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be  said  that  YaDeman  did  not  send  the  vessel ;  but  this,  if 
material,  ought  to  have  been  stated,  for  it  might  have 
varied  the  case. 

Hoffman^  in  reply.  "We  do  not  disagree  on  general 
principles ;  that  is,  though  Sands  had  probable  cause  of 
seizure,  still  he  would  have  been  liable  to  the  plaintiS  It 
is  contended  that  the  record  sets  forth  enough  to  have  led 
to  a  forfeiture  and  condemnation,  and  therefore  the  court 
must  lay  out  of  the  question  all  beyond  the  forfeiture,  and 
judge  that  there  was  a  real,  and  not  a  mere  probable 
cause.  The  court  will  determine  on  the  whole  record, 
and  not  take  up  a  part,  to  say  the  court  of  the  United 
States  has  not  decided  according  to  law.  This  is  a  quea* 
tion  under  the  laws  of  the  United  States.  To  them  the 
defendant  applied  to  be  judged;  we  pursue  that  judgment 
through  liis  own  tribunals,  the  courts  of  his  own  chosing ; 
and  they  decide  against  him.  This  decision  is  pronounced 
in  a  court  of  exclusive  and  adequate  jurisdiction.  It  would 
be  nugatory  to  make  any  determination  contrary  to  the 
judgment  of  the  federal  courts,  because  even  now  the  pre- 
sent suit  may  be  carried  up  to  them.  If  the  effect  of  the 
statute  is  to  be  considered,  that  might  have  been  done,  and 
the  plaintiff  punished  under  it.  The  court  will  see  in  the 
second  section  the  penalty  of  the  bond  is  the  consequence 
of  certain  infringraents,  that  may  have  been  pronounced, 
and  the  vessel  declared  not  forfeited.  If  the  judgment 
was  wrong.  Sands  might  have  appealed  further,  but  he  has 
himself  acquiesced. 

Harison.  We  do  not  consider  ourselves  concluded  by 
the  decision  of  the  United  States'  court.  Suppose  the  evi- 
dence there  in  our  favor  was  defective,  and  we  afterwards 
acquire  ftdl  proo&  in  our  justification,  shall  we  not  use 
them? 

Hoffman.    You  should  then  have  stated  them  in  year 
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plea;  that  merely  follows  the  words  of  the  act^  and  nothing 
further  is  to  be  intended. 

Thompson,  J.  delivered  the  opinion  of  the  court 
The  facts  detailed  *in  the  defendant's  plea  are  ad*  [*578] 
mitted  by  the  demurrer  to  be  true  ;  and  the  ques: 
tion  then  arises  whether  those  facts  will  afford  a  justifica- 
tion to  the  defendant.  It  is  said  that  the  sentence  of 
condemnation  in  the  district  court  evinces  that  there  was 
probable  cause  for  this  seizure,(a^  and  will  afford  grounds 
of  justification  for  the  defendant,  who  was  acting  as  a  pub-> 
lie  officer.  Admitting  there  was  probable  cause  for  the 
seizure,  still  this  will  not  shield  the  defendant  from  ro- 
sponsibility.  In  the  case  of  Leglise  v.  Ohampante,  2  Stra. 
820,  it  was  expressly  decided,  that  in  such  cases  the  oflBcer 
seizes  at  his  peril,  and  that  a  probable  cause  is  no  defence. 
This  point  seems  fully  settled  in  a  variety  of  cases.  The 
officer  here  is  a  mere  volunteer,  and  acts  at  his  peril,  and 
his  justification  depends  on  the  event.  3  Wil.  440.  2 
Black.  Rep.  912.  It  is  not  like  the  case  of  a  ministerial 
officer  who  acts  under  process  which  he  is  bound  to  exe- 
cute. That  there  was  no  real  ground  for  the  seizure  ap- 
pears by  the  defendant's  own  showing.  He  states  that  the 
sentence  of  condemnation  pronounced  by  the  district  court 
was,  on  appeal,  reversed  by  the  judgment  of  the  circuit 
court  The  act  of  congress  under  which  the  seizure  was 
made,  makes  no  provision  for  the  exoneration  of  the  cus- 
tom-house officer.  Nothing  appears  but  that  the  defend- 
ant acted  in  good  faith,  and  although  it  would  seem  rea- 
sonable that  where  the  officer  HQted  boiia  Jide,  and  according 

(a)  The  (tapreme  court  of  the  United  States  has  determined  that  a  com- 
mander of  a  Uuited  States  ship  is  liable  to  damages  for  captu  ing  a  vessel 
i^hen  tliere  is  not  a  probable  cause  for  seizure;  Maley  v,  Shattuck,  3  Crnnch, 
458,  though  he  has  acted  bona  fide,  and  from  a  belief  that  it  was  his  duty  to 
•end  her  in ;  Murray  v.  Gltarniing  Betsey,  2  Cranch,  64,  and  that  the  instruc- 
tions of  the  president  are  no  justidcation  any  further  thaa  those  instruc- 
tions are  warranted  by  law.  Little  v.  Barreme^  2  Oraucb,  70.  In  this  last 
ease  whether  probable  cause  of  seizure  be  a  justification  is  guened. 
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to  his  best  judgment,  he  ought  to  be  protected,  yet  we  are 
bound  to  pronounce  the  law  as  we  find  it,  and  leave  cases 
of  hardship,  where  any  exist^  to  legislative  provision. 
Lord  Kenyon,  in  the  case  of  Wamt  v.  Varkij^  6  D.  &  E. 
448,  treats  this  question  as  long  since  at  rest  in  England. 
He  says  that  custom-house  officers  were,  until  a  late  act  of 
parliament,  (19  G.  II.  c.  84,  s.  16,)  was  passed  to  protect 
them,  liable  to  an  action  for  seizing  goods  if  it  ultimately 
turned  out  that  the  goods  were  not  the  subject  matter  of 
seizure,  even  though  there  was  a  probable  cause  for  seizing 
them. 

We  are  therefore  of  opinion,  the  plaintiff  ought  to  have 
judgment. 

Judgment  for  the  demurrant 


LsAYENWOBTH  against  Delafield. 
The  Same  against  Dale. 

Wages  and  provisions^  during  the  detention  of  a  vessel  captured  and  oarried 
in  for  adjudication,  are  subjects  of  general  average.  If  a  vessel  be  cap- 
tured during  her  voyage,  in  settling  the  proportion  of  average,  the  freight 
will  be  chargeable  up  to  the  day  of  capture.  Tlie  amount  on  which  a 
general  average  in  cases  of  capture  is  to  be  calculated  is,  the  caigo  on  its 
first  cost  or  invoice  price,  and  charges  at  tlie  port  of  departure;  the  vessel 
on  four-fifths  of  its  value  at  the  same  place;  the  freight  at  one  half  agreed 
to  be  paid. 

These  were  two  actions  on  policies  of  assurance 
[*574]     from  *New  York  to  Havre  de  Qrace.    The  first 
on  the  freight  valued  at  2,000  dollars ;  the  other 
on  the  ship  valued  at  7,000  dollars. 

The  facts,  as  they  appeared  from  the  case,  were  these : 
28d  July,  1801 — The  vessel  sailed  from  New  York  on 
the  voyage  insured. 
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4tb  Sept.  1801 — She  was  captured  in  the  British  channel 
and  carried  into  Bamsgate. 

12th  Nov.  1801 — An  abandonment  was  made  on  both 
policies  to  the  defendants  in  the  two  causes,  which  they  re- 
fused to  accept. 

4th  Jan.  1802 — She  was  liberated,  and  afterwards  sailed 
for  Havre,  where  she  arrived  and  delivered  her  cargo. 

November,  1802 — The  defendants  accepted  the  abandon- 
ments, and  consented  to  verdicts  against  them,  subject  to 
calculations  as  to  the  amount  to  be  recovered  against  them 
on  incidental  causes. 

It  was  agreed  that  the  court  charges  and  other  expenses 
attending  the  reclamation  of  the  property,  including  port 
charges,  and  exclusive  of  wages  and  provisions,  amounted 
to  4,121  dollars  and  24  cents. 

That  the  ship  s  crew  consisted  of  a  captain,  mate,  seamen, 
a  cook  and  boy,  whose  monthly  wages  amounted  to  22i 
dollars,  their  provisions  to  110  dollars  and  60  cents. 

That  the  vessel  had  performed  8-9ths  of  her  voyage,  as 
to  distance,  when  she  was  captured. 

Upon  the  above  facts  and  admissions  the  following  ques- 
tions were  raised  for  the  consideration  of  the  court. 

Ist.     Whether  the  wages  and  provisions  of  the  crew  are 
to  be  brought  into  general  average,  or  to  be  a  charge 
on  the  freight  only  ? 
2d.     If  on  the  freight  only,  whether, 
Ist.    Th^  plaintiff  is  entitled  to  recover  the  wkoie  from 

the  underwriters  on  freight?  or, 
2dly.    Whether  the  underwriters  on  the  vessel  shall 

pay  the  whole  ?  or, 
Sdly.     Whether  the  plaintiff  is  to  recover 

part  from  *the  underwriters  on  the  freight,     [*676] 
and  the  residue  from  the  underwriters  on 
the  vessel  ? 
8d.    If  the  latter  is  to  be  the  result,  then  whether, 
1st     The  underwriters  on  the  freight  are  to  pay 
Vol.  I.  91 
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eight-niDtbs  of  the  expenses,  for  wages  and  pro- 
visions, and  those  on  the  ship  the  other  ninth  7 
2dly.     Or,  are  the  underwriters  on  the  freight  to 
pay  so  much  as  accrued  up  to  the  12th  of  Novem- 
ber, 1801,  the  day  of  abandonment,  or  the  4th  of 
September,  the  day  of  capture ;  and  the  under- 
writers on  the  vessel  what  was  incurred  from  that 
day  to  the  4th  of  January,  1802,  when  the  prop- 
erty was  liberated  ?  or, 
8dly.    What  other  rule  of  apportionment  is  to  be 
adopted. 
4th.     In  calculating  the  general  average,  is  the  cost  o 
the  cargo  here,  or  value  at  the  port  of  destinationi  to 
be  the  sum  on  which  the  estimate  is  to  be  made. 

Livingston,  J.  delivered  the  opinion  of  the  court.  It  is 
matter  of  surprise  that  questions,  which  must  frequently 
have  occurred  in  so  commercial  a  country  as  Great  Britain, 
and  where  so  large  a  capital  is  employed  in  insurance,  have 
not  been  decided  in  any  of  her  courts.  We  must  therefore, 
endeavor  to  discover  what  is  reasonable  and  most  conform- 
able to  the  ancient  laws  and  usages  of  other  commercial 
nations ;  for,  where  precedents  are  not  to  be  found,  the 
practice  of  such  countries  may  be  deemed  the  best  guide 
on  the  subject  of  maritime  law. 

We  are,  then,  first,  to  determine  whether  wages  and  pro- 
visions, during  a  detention  after  capture,  form  a  genenJ 
average,  or  fall  on  the  freight  only  ? 

When  it  is  considered  that  capture  is  a  disaster  which 
generally  happens  without  fault  of  the  owner  of  goods  or 
vessel,  but  by  superior  force,  against  which  no  human  pre- 
caution can  always  provide,  and  that  the  expenses,  here  in 
dispute,  are  incurred  in  consequence  of  this  vis  mqjor^  or 
casus  fortuitus^  and  for  the  common  benefit  of  all,  it  is  not 
easy  to  assign  a  reason  why  they  should  be  borne  by  one 
of  the  parties  in  misfortune  rather  another.  Of  little  ad- 
vantage   would    it  be     o    claim    a    valuable    property, 
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after  *capture,  unless  the  mariners  remained  for  [*576] 
the  purpose  of  proceeding  to  the  port  of  discbarge 
in  case  of  liberation.  It  would  otherwise,  if  acquitted,  be 
exposed  to  perish,  or  be  sold  at  g]*eat  disadvantage.  It 
was  said  on  the  argument,  that  the  master  was  not  obliged 
to  detain  his  crew.  Whether  it  be  compulsory  on  him  to 
do  so  or  not,  is  of  no  moment.  It  is  sufficient  that  he  has 
done  itfin  the  present  case ;  that  he  has  acted  with  good 
&ith,  and  that  such  detention  was  manifestly  for  the  gen- 
eral weal.  It  may  well  be  doubted,  however,  whether  it 
be  not  obligatory  on  him  to  keep  them,  at  least,  a  reason- 
able time ;  for,  idle  would  it  be,  in  many  cases,  to  labor 
for  a  recovery  of  the  property  unless  it  could  afterwards 
be  conveyed  to  its  intended  port.  The  cargo,  in  this  case, 
might  have  been  sacrificed  in  England,  if  the  crew  had 
been  immediately  discharged.  Nor  is  it  just^  as  it  respects 
this  useful  class  of  men,  instantly  to  dismiss  them  in  a  for- 
eign country  after  an  accident  of  this  kind,  without  afford- 
ing them  an  opportunity  of  knowing  the  fate  of  the  property, 
and  a  chance  of  defending  and  receiving  their  wages.  At  any 
rate,  the  objection  comes  awkwardly  from  any  of  those  who 
have  arrived  a  certain  benefit  from  the  detention  of  this  crew, 
without  which  there  would  probably  have  been  a  total  in- 
stead of  a  partial  loss.  But  without  recurring  to  first  prin- 
ciples, or  searching  for  precedents,  it  is  not  matter  of  con- 
tract between  the  different  classes  of  underwriters  to  regard 
expenses  of  this  kind  as  a  subject  of  general  contribution  ? 
Every  policy  contiiins  a  clause  that  "  in  case  of  loss  or  mis- 
fortune, if  it  shall  be  nectssary  for  the  assured,  his  factors, 
servants  or  assigns,  to  sue,  labor  and  travel  for,  in  and  about 
the  safeguard  and  recovery  of  the  property,"  the  several  un- 
derwriters "  promise  to  contribute  to  the  charge  thereof,  ac- 
cording to  the  quantity  of  the  sum  by  them  insured."  Now, 
if  a  charge  for  e:firu  wages  and  provisions  be  one,  as  it  cer- 
tainly is,  which  accrues  in  consequence  of  the  labor  and 
travel  thus  enjoined,  and  be  absolutely  necessary  to  give 
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effect  to  sueb  pursuit,  the  parties  to  the  differen  tinsuranoea 
have  coDsented  to  its  being  apportioned  among  them. 

In  conformity  with  this  stipulation  is  the  practice  of 
most  of  the  commercial  nations  whose  usages  are  knowD 

to  us. 
[*d77]  *Eicard,  who  treats  of  the  commerce  of  Am- 
sterdam, and  after  him  Beawes,  in  his  Lex  Merca- 
toria,  says.  "  If  a  ship  be  taken  by  force  and  carried  into 
some  port,  and  the  men  remain  on  board  to  take  care  of 
and  reclaim  her,  the  wages  and  expenses  of  the  ship's  com* 
pany,  during  the  arrest,  shall  be  brought  into  general  aver- 
age." Page  150.  For  this  rule  the  author  just  cited  assigns 
this  very  obvious  reason :  "  As  the  crew,"  says  he,  **  re- 
mained on  board,  during  an  endeavor  to  reclaim  her,  these 
expanses  were  occasioned  with  the  sole  view  of  preserving 
the  ship  and  cargo  for  their  proprietors." 

In  England  it  is  settled,  that  if  a  ship  be  obliged  to  put 
into  port  to  repair,  and  this  be  necessary  for  the  safety  of 
all,  the  charges  of  unloading,  reloading  and  taking  care  of 
the  cargo,  and  also  the  wages  and  provisions  of  the  work- 
men hired  to  repair  her,  become  a  general  average;  Da 
Costa  V.  Newman^  2  D.  &  E.  407.  The  accident  in  the  cane 
of  Da  ^mia  v.  Newman  had  happened  to  the  ship  alone,  and 
mighl,  .n  some  measure,  have  been  owing  to  her  feeble  or 
impai)  ':d  condition.  It  would  have  been  more  reasonable, 
there/ere,  that  her  owner,  or  underwriter,  should  have  de- 
fi^yod  all  these  expenses  himself,  than  in  cases  where  the 
peril  falls  at  once,  as  well  on  the  goods  as  on  the  vessel, 
wiihout  room  to  impute  fault  or  neglect  to  the  owner  of 
eiti.er.  In  such  a  case,  then,  it  can  hardly  be  doubted  that 
the  court  of  king's  bench,  to  be  consistent,  would  consider 
every  consequential  expense  for  the  preservation  of  the 
whole,  a  general  average.  In  Da  Costa  and  Newman^  the 
crew  having  been  dismissed  before  the  vessel  was  repaired, 
it  became  unnecessary  to  decide  by  whom  a  charge  for  sea- 
men's wages  and  provisons  was  to  be  borne. 

In  France  the  extra  wages  of  a  crew,  when  a  vessel  patfl 
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into  port  and  remaina  there  to  avoid  au  ea^my,  are  a  gross 
average.  1  Emerig.  656.  The  same  author  informs  us 
thsitaih  bona  fide  expenses,  to  obtain  the  release  of  a  vessel, 
become  a  general  average,  (  VandenAeuvel  v.  United  Ins,  Oo.^ 
1  Johns.  Rep.  406,)  if  the  property  be  released ;  and,  after 
quoting  the  same  passage  from  Bicard,  which  has 
been  cited  from  Bea  wea,  he  observes  that  in  *France,  [*578J 
the  question  has  uniformly  been  thus  decided 
whenever  it  occurred.    Ibid.  631. 

As  we  are  of  opinion,  therefore,  that  the  sums  expended 
in  this  way,  during  a  detention  which  follows  a  capture^ 
are  to  be  reimbursed  ratably  by  all,(a)  the  second  question 
may  be  considered  as  also  disposed  of^  and  we  will  next 
Bee, 

(a)  Expenditures  during  a  voyage,  bona  fide  and  necessarily  incurred  for 
the  common  benefit  of  ship,  flight  and  cargo^  seem  to  fall  within  the  prin- 
ciple of  voluntary  saorifloes  for  the.  preservation  of  all,  and  to  be  subjects  oi 
genera^  average^  It  has  been  strenuously  and  frequently  urged,  that  wages 
and  provisions  are  to  be  charged  exclusively  to  freight;  because  the  freight 
is  calculated  on  an  estimated  expense  in  these  items  according  to  the  pro- 
'lable  duration  of  the  voyage,  and  is  of  course  a  compensation  for  their 
«mount  Li  case  of  an  overvaluation  by  circumstances  which  shorten  tkc 
passage^  there  is  no  refunding ;  therefore,  in  case  it  be,  from  accidents  which 
prolong  the  voyage,  underrated,  it  has  been  thought  there  ou^ht  not  to  be  a 
contribution.  But  this  reasoning  proceeds  on  false  grounds;  the  calculation 
of  freight  is  made  upon  the  supposed  length  of  an  uninterrupted  voyage;  at 
all  events,  the  inference  has  been  superseded  by  the  equitable  rule  of  gut 
9enJtU  wmmodwrn^  setUAre  debet  d  onus.  Therefore,  for  not  only  wages  and 
provisions,  but  for  the  expenses  of  loading  and  unloading,  including  port 
charges  during  a  hostile  detention,  ship,  freight  and  cargo  must  unite  ac- 
cording to  their  several  proportions.  Sharp  v.  Oladstone^  7  East,  24.  Nor 
is  it  to  cases  of  capture  or  hostile  seizure  that  contribution  for  wages  and 
provisions  is  confined.  On  the  principle  above  laid  down,  they  are  subjects 
of  general  average,  from  the  first  moment  that  a  vessel,  in  consequence  ol 
injury,  from  the  perils  of  the  sea,  bears  away  for  a  port  of  necessity  to  refit, 
to  the  time  of  iier  sailing  on  the  voyage  of  destination,  Walden  v.  LeRoy^  t 
Gaines'  Rep.  263,  and  so  are  loading,  unloading,  and  all  other  expenditures 
induced  by  the  necessity.  Henshoao  v.  J/or.  Jns,  Co,^  ibid.  274.  The  peraon 
entitled  to  contribution  may  recover  from  the  person  liable  to  oon'  .'ibute, 
Walden  v.  LeRoy^  2  Gaines'  Rep.  263,  and  he  frx>m  bis  insurer;  JBotber  y, 
Phanix  Ins,  Co.^  8  Johns.  Rep.  307,  though  the  assured  may  recover  in  the 
^r«t  inst4inoe  the  whole  of  his  average  loss  firom  bis  own  underwriter,  and 
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If,  in  the  present  instance,  the  underwriters  on  the 
freight  are  to  pay  eight  ninths  of  the  sum  assessed  on  that 
article,  and  those  on  the  ship  the  other  ninth ;  or,  whether 
the  former  are  to  pay  such  part  as  accrued  before  the  aban- 
donment, and  the  latter  what  arose  between  the  abandon 
tnent  and  the  time  of  her  release  ? 

According  to  a  decision  of  this  court,  in  the  case  of  the 
United  Insurance  (Jompany  against  Lenox^  the  undei writers 
on  the  freight  are  entitled,  in  virtue  of  the  abandonment, 
to  all  the  Sophia's  earnings  previous  to  her  capture ;  that 
is,  to  eight  ninths,  and  those  on  the  ship  to  the  remaining 
ninth.  Hence  a  diflBculty  is  supposed  to  occur  to  appor- 
tion the  part  of  the  average  which  falls  on  the  freight^ 
among  those  two  classes  of  assurers.  The  apportionment; 
although  a  little  more  complex,  is,  nevertheless,  easily 
made.  As  all  freight  would  probably  have  been  lost,  in 
consequence  of  the  capture,  if  the  property  had  been  con- 
demned, the  underwriters  on  freight  and  on  vessel  being 
severally  entitled  to  eight  ninths  and  one  ninth  thereof, 
such  was  the  ratio  of  their  respective  interests  in  this  sub- 
ject while  in  the  admiralty.  It  therefore  follows,  that  in 
the  same  proportion  should  they  contribute,  as  it  respects 
the  freight,  to  the  expenses  of  reclaiming  it,  regardless  as 
to  how  much  had  accrued  antecedently,  and  how  much 
subsequently,  to  the  day  of  abandonment.  By  a  restora^ 
tion  of  the  property,  the  insurers  on  freight  receive  eight 
ninths,  and  those  on  the  vessel  one  ninth.  Nothing,  there- 
leave  him  to  recover  over.  Maggrath  ds  Higgina  v.  Churck^  I  Gaines'  Rep. 
196.  This  rule,  however,  cannot  appljr  to  an  assured  on  a  ship,  wfao  Is 
owner  of  vessel  and  freight,  which  are  not  insured ;  JuimA  v.  Mar,  Jn$.  Cb., 
7  Johns.  Rep.  412,  because  he  would  be  immediately  liable  in  an  action  bj 
the  defendant  for  the  amount  of  average  due  from  the  subjects  uninsured. 

For  wages  and  provisions  during  an  embargo  laid  on  bj  the  government 
of  the  country  to  which  the  veasel  belongs,  there  is  no  contribution,  as  tbey 
bll  exclusively  on  the  freight  JM Bride  v.  Mar,  Im,  Cb.,  7  Johns.  Rep.  431. 
Tke  law  is  the  same  as  to  the  extra  sum  paid  by  a  charterer  by  the  monti^ 
during  an  embargo  at  a  foreign  port  Fenny  db  Scribner  v.  N,  T.  Jha,  Cq^  I 
Gaines'  Rep.  156. 
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Fore,  can  be  clearer  than  that  the  expenses,  as  they  relate 
to  this  article,  must  be  defrayed  by  them  in  like  porpor- 
tion. 

The  last  point  submitted  respects  the  matter  of  calcula* 
ting  the  average.  Is  it  to  be  on  the  first  cost  of  the  cargo 
or  on  its  value  abroad,  and  how  are  the  vessel  and  freight 
to  be  appraised? 

*It  is  difficult  to  adopt  any  rule  sufficintly  cer-  [*679] 
tain  and  yet  free  .of  every  exception. 

In  an  average  arising  from  jettisons,  the  English  practice 
is,  to  regulate  the  contribution  by  the  clear  price  which 
the  goods  would  have  yielded  at  the  port  of  destination, 
"  it  being  equitable,"  says  Abbott,  "  that  the  person  whose 
loss  has  procured  the  arrival  of  the  vessel  should  be  placid 
in  the  same  situation  with  those  whose  property  has  reacht'd 
its  port  in  safety."  Abbott,  262.  If  all  the  goods,  as  well 
those  which  arrive  as  those  which  have  been  cast  into  the 
sea,  are  to  be  estimated  at  their  foreign  value,  the  result 
will  be  nearly  the  same,  provided  there  be  an  equal  ad- 
vance on  all,  as  if  the  first  cost  be  resorted  to  as  the  stan- 
dard of  their  worth.  I  cannot,  therefore,  perceive  much 
force  in  the  reason  assigned  by  the  learned  author  in  favor 
of  this  mode.  With  regard  to  vessel  and  freight,  various 
regulations  have  been  established  by  different  states  as  to 
the  decree  in  which  they  shall  be  liable  to  contribute, 
which  only  show  how  impossible  it  is  to  find  any  rule  that 
shall  operate  universally  and  with  equal  justice  on  the 
different  persons  concerned  In  England,  Marshall,  fol- 
lowing Molloy,  and  speaking  oi  jettisons^  says,  the  ship 
contributes  for  her  full  value  at  her  port  of  delivery,  and 
the  freight  pays  according  to  its  value  at  the  same  place, 
after  deducting  seamen's  wages  and  certain  other  charges. 
Marshall,  467.  I  cannot  subscribe  to  the  equity  of  this  modo 
of  adjustment,  as  it  relates  to  the  vessel  and  freight.  Po- 
thier,  in  his  Treatiwse  on  Maritime  Contracts,  also  exclaims 
against  it.  "  As  the  freight,"  says  he,  "  is  only  due  to  the 
owner  of  a  vessel,  as  a  kind  of  indemnity  for  her  deterio- 
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ration  and  expenses  incurred  by  the  voyage,  it  is  subject 
ing  him  to  a  double  burden  to  make  him  contribute  for  the 
entire  value  of  the  vessel  and  of  the  freight.  Our  ordi* 
nance,  *'  therefore,*'  says  he,  '*  has  adopted  the  middle  course 
of  making  him  contribute  for  one  half  of  the  value  of 
each."  Vol.  2.  n.  119,  p.  411.  Other  states  make  the  ves- 
sel contribute  for  half  her  value  and  one  third  of  her 
freight  Marsh.  467.  As  the  rule  is  not  accurately  de- 
fined by  the  law  of  England,  and  the  one  adduced  applies 

to  cases  oi jettison  only,  we  are  at  liberty  to  make 
[*580]     one  for  ourselves.    The  injustice  of  *making  the 

ship  and  freight  contribute  for  their  full  value  has  al* 
ready  been  stated.  The  first  will  be  injured  by  the  voyage, 
and  oftentimes  the  whole  freight  received  will  not  be  equal  to 
the  expenses  and  disbursements  to  which  the  owner  has 
been  exposed.  Valuing  the  property  at  the  port  of  dis- 
charge is  also  liable  to  difficulty  and  embarrassment.  In 
many  cases  of  a  contribution,  the  vessel  may  not  reach  her 
port,  which  would  have  been  the  case  here  if  she  had  been 
condemned ;  and  if  she  does,  the  vessel  is  very  rarely  aold 
there,  and  some  calculation  must  always  be  necessary,  to 
exhibit  what  are  the  net  sales  of  the  cargo.  It  will,  there- 
fore, be  a  rule  less  liable  to  objection,  will  suit  the  greatest 
number  of  cases,  and  not  be  affected  by  the  fluctuations  of 
markets  or  other  contingencies,  and  certainly  most  easy  of 
practice,  always  to  value  the  goods  at  the  invoice  pricei 
that  iis,  ut  their  first  cost,  without  regard  to  their  price 
abroad.  What  value  to  put  on  the  vessel  and  freight,  to 
do  complete  justice,  is  more  difficult,  perhaps  inipractioablc. 
To  take  their  full  worth  will  not  do.  Afler  the  best  re- 
flection we  have  been  able  to  bestow  on  the  subject,  we 
are  for  valuing  the  vessel  at  four  fifths  of  her  original  cost, 
reckoning  nothing  for  provisions  or  wages  paid  in  advance; 
and  the  freight  at  one  half  of  the  gross  sum  agreed  to  be 
paid.  This  rule  may  be  deemed  arbitrary ;  so  will  any 
other  that  cun  be  devised ;  and  yet,  perhaps,  it  will  come 
as  near  as  any  other  in  producing  a  contribution  in  pro- 
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portion  to  the  real  interest  of  each  which  may  be  in  jeop- 
ardy. It  is  seldom  a  vessel  will  sell  for  more,  after  a  voyage, 
than  ^our  fifths  of  what  she  cost,  and,  of  course,  the  owner 
18  not  more  than  that  a  gainer  by  her  being  released:  so, 
neither  will  his  freight  clear  to  him  more,  if  as  much,  as 
one  half  which  is  contracted  to  be  paid.  The  same  course 
of  adjustment  must  be  pursued  between  underwriters. 

Upon  the  whole,  therefore,  our  judgment  is  that  the 
mariners'  wage&  and  provisions,  {Penny  and  Sortber  v.  N. 
T.  Ins,  Co.,  3  Gaines'  Eep.  166,)  from  the  time  of  the  So- 
phia's capture  to  the  day  of  her  leaving  Ramsgate,  (it  not 
appearing  that  she  remained  there  unnecessarily  after  her 
liberation,)  be  added  to  the  other  expenses  of  reclaiming 
the  property ;  and  that  this  aggregate  sum  be  paid  by  the 
several  underwriters  on  the  vessel,  cargo  and 
freight  That  in  ascertaining  *the  proportion  or  [*681] 
amount  of  their  respective  contributions,  the 
cargo  must  be  valued  at  its  first  cost  and  charges  at  the 
port  of  departure  ,*  the  vessel  at  four  fifth8(a)  of  her  actual 
value,  at  the  same  place,  exclusive  of  outfits  and  without 
regard  to  any  valuation  in  the  policy ;  and  the  freight  at 
one  half  of  what  was  agreed  to  be  paid  at  Havre.  That 
the  underwriters  on  freight  pay  eight  ninths  of  the  sum 
which,  on  this  calculation,  shall  fall  on  the  freight ;  and 
those  on  the  ship  the  whole  of  the  contribution  which  shall 
belong  to  her,  and  also,  one  ninth  of  that  which  is  to  be 
borne  by  the  freight ;  and  those  on  the  cargo  the  residue. 

Judgment  accordingly. 

(a)  But  this  rule  does  not  hold  when  a  Teasel  is  sold  ak  a  port  of  necessity, 
in  consequence  of  being  unable  to  proceed  on  her  voynge  trom  injuries  re< 
eeivod  bj  a  peril  of  the  bea;  the  amount  of  what  she  bona  fide  sold  for  is 
then  the  yalue  en  which  to  calculate  her  proportion.  Bell  y.  Coi  Ins,  Oo^ 
%  Johns.  Rep.  98. 

Vol.  L  92 
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Aending  a  sealed  libelloua  letter  to  the  plaintiff  himself,  ia  not  a  ground  for 
an  action  by  him.  Every  letter  sent  ia  to  be  presumed  to  have  been  sent 
sealed.  In  an  action  for  a  libellous  letter  on  the  plaintiff,  publication  must 
be  shown.  Stating  it  to  have  been  by  means  of  its  being  sent  to,  and 
received  by,  the  plaintifl^  is  bad,  and  as  showing  on  the  record  itself  no 
publication,  is  good  cause  for  arresting  the  juagment. 

This  was  an  action  on  the  case  for  writing  and  pub- 
lishing a  libel. 

The  first  count  of  the  declaration,  after  alleging  that  the 
defendant  "  wrote  and  published,  or  caused  to  be  written 
and  published,"  a  certain  libel,  proceeded  thus :  "  Which 
same  libel,  in  the  form  and  manner  of  a  letter  subscribed 

by  the  said  Isaac  Clason,  on  the        day  of ,  was  wrong 

fully,  falsely  and  maliciously  sent,  and  caused  to  be  sent, 
by  the  said  Isaac  Clason  to  the  said  Robert  Lyle,  at,  &c.  and 
the  same  was,  hy  means  of  sxuh  sending  thereof  received  and 
read  by  the  said  Bobert  Lyle,  and  iherAy  published  by  the 
said  Isaac  Clason." 

Judgment  having  gone  by  default,  the  plaintiff  sued  out 
and  executed  a  writ  of  inquiry,  on  which  the  jury  gave 
general  damages. 

Hopkins^  for  the  defendant,  now  moved  in  arrest  of 
judgment.  The  first  count  shows  no  cause  of  action.  The 
introductory  is  to  be  connected  with  the  latter  part,  and 
then  the  allegation  of  having  wrote  "  and  published,"  &c. 
is  so  explained  as  to  show  there  was  not  any  writing  and 
publishing  in  legal  contemplation.  The  manner  in  which 
the  injury  complained  of  was  perpetrated,  is  always  stated 
to  have  been  in  the  hearing,  or  some  other  specific  mode 

of  communicating  the  libel,  and  of  making  it 
[♦582]     known.     Bast.  Ent.  13,  Went  Plead,  titles  *Slan. 

der  and  Libels.   1  Com.  Dig.  tit.  Action  upon  the 
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Case,  (G.  4.)  HaU  y.  Hennesly,  Cro.  Eliz.  486.  KtUan  v. 
Manedn/,  Cro.  Jac  89.  8  Cro.  199.(a)  These  cases  all 
turn  on  the  general  principle,  that  the  gist  of  the  action 
most  be  stated  in  express  terms,  for  generdk  will  not  do.  In 
aasault  and  battery,  prosecutions  for  conspiracy,  &c.  the 
same  rule  holds.  The  present  action  is  for  damages  to 
compensate  for  an  injury  sustained  in  the  opinion  of  others. 
If  others  knew  not  of  the  libel,  no  injury  could  have  been 
sustained.  Hicks's  Case,  Hob.  215.  Poph.  189,  S.  C.  Air- 
two  y.  LeweHin,  Hob.  62.   Edwards  and  Wooten,  12Bep.  85. 

Harison  and  Hamilton^  contra.  The  second  count  states 
that  the  letter  was  sent  to  France  open.  A  publication 
may  therefore  be  presumed,  especially,  as  by  su£fering  the 
judgment  to  go  by  default,  and  an  inquiry  to  be  executed 
the  defendant  has  acknowledged  a  cause  of  action.  On 
this  reason  the  latter  part  even  of  the  first  count  may  be 
rejected  as  surplusage,  and  the  first  allegation  of  publish- 
ing held  to  be  confessed.  It  is  allowed  that  by  the  Eng- 
lish law  a  verdict  would  have  cured  the  objection :  a  ques« 
tion,  however,  may  be  made,  whether  the  distinction 
between  verdicts  and  defaults,  established  by  the  English 
code,  is  known  to  our  jurisprudence.  Our  act  of  amend- 
ments and  jeofails  extends  to  judgments  by  confession,  nil 
dicU  and  nan  sum  in/brmatus.  Perhaps,  then,  it  may  be 
consistent  with  our  principles  to  say  that  on  a  default  the 
rule  is  the  same.  It  is  not  law  to  say,  the  mode  in  which 
a  libel  is  made  known  ought  to  appear  on  the  declaration. 
That  it  was  published  is  enough.  So  in  assault  and  bat- 
tery, that  he  assaulted  and  beat,  without  the  addition  of 
knives,  staves,  &a  is  well.  Saying  he  published,  is,  there* 
fore,  saying  the  libel  was  made  known.  Besides,  the  suit 
itself  shows  it  has  been  communicated.  The  expressing 
in  the  count  that  it  was  made  known  to  others  is  super- 

(a)  Smart  y,  Ih\  EaadaJe.  Afler  verdict,  its  not  being  alleged  to  be  "in 
the  beafiBg"  of  any  one,  in  an  action  for  words,  no  (Siuse  to  arrest  thi 
{adgment. 
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e  jous.  Bell  V.  Stona^  1  Bos.  k  Pdl.  831.(a)  At  all  eveotai 
the  second  court  states  a  possible  publication  to  the  person 
by  whom  sent,  and  we  are  entitled  to  a  venire  de  novo. 
But  it  is  strange  to  say  the  letter  was  not  published,  when 
the  very  cases  adduced,  by  the  counsel  for  the  defendant^ 
show  an  indictment  would  have  lain.    The  mere  writing 

libellous  words  gives  a  right  of  action  to  the  party 
[*583]     against  *whom  they  are  written.     On  the  execu* 

tion  of  the  writ  of  injury,  the  plaintiff  might  have: 
abandoned  his  first  <x>ant,  and  proceeded  on  the  second; 
.his,  therefore  the  court  may  now  well  intend  to  have  been 
Llone. 

Troup,  in  reply.  It  is  not  pretended  that  after  judgment 
by  default,  a  motion  in  arrest  of  judgment  may  not  be 
made.  2  Burr.  899.  CoUins  v.  Qibbs.  See  ante,  104, 
Callagan  and  others  v.  HaXUtt  and  Bourne*  If  a  libel,  or 
slanderous  word  reach  only  the  ears  or  eyes  of  the  person 
libelled  or  slandered,  no  action  lies.  If  a  man^  after  re- 
ceiving a  libellous  letter,  makes  it  known,  he  is  the  pub- 
lisher, and  volenti  non  fit  injuria.  To  the  authorities  cited 
we  may  add  Lake  v.  King,  1  Mod.  58.  In  addition  to  this, 
there  is  no  rule  better  established,  than  that  where  a  de- 
claration contains  good  and  bad  counts,  and  a  general  ver- 
dict is  given,  the  judgment  must  be  arrested ;  because  it  is 
not  known  to  which  the  verdict  can  be  applied. 

Per  Curiam.  We  agree  with  the  counsel  for  the  defend- 
ant, that  the  first  count  is  to  be  considered,  when  taken 
together,  as  stating  no  other  publication  than  the  sending 
a  letter  sealed  up  from  the  one  party  to  the  other.  A  let* 
ter  is  always  to  be  understood  as  sealed,  unless  otherwise 
expressed,  and  the  law  is  too  well  settled  to  be  now  shaken, 
that  sending  a  letter  is  no   publication   oq(6)  which  to 

(a)  111  tliat  case  the  letter  was  to  a  third  person,  and  so  stated  in  tiii 
declii  ration. 
(&)  Uicks'a  case,  iu  Hob.  215.     Poph.  139.     &  C.  Hob.  62.     12  Go.  Ed 
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ground  a  private  suit.(a)  The  basis  of  the  action  is  dama- 
ges for  the  injury  to  character  in  ihe  opinion  of  others.  This 
cannot  arise  but  from  publication.  A  criminal  prosecu- 
tion for  sending  a  libellous  letter  is  not  founded  on  pub* 
lioationi  but  on  the  inducement  which  it  produceth  to  a 
breach  of  the  peace.(&)  The  provocation  is  the  same  in 
the  breast  of  the  party  libelled,  whether  the  libel  be  or  be 
not  published  to  the  world.  The  first  Count,  theirefore, 
does  not  state  a  cause  of  action,  and  the  damages  being 
general,  the  judgment  must  be  arrested,  unless  the  plain- 
tiff wishes  for  a  ivrit  of  inquiry  de  novo^  which  he  is  enti* 
tied  to,  on  payment  of  costs  agreeable  to  the  decision  in 
the  case  of  Hopkins  v.  Bedk.-   Ante,  847. 

Judgment  arrested  nisi. 

W&nls  aad  Wooteii,  Okx  Eliz.  487.  FhiUipt  y.  Jansen^  2  Esp.  Rep.  625,  per 
KenjoD,  Gh.  J. ;  &  P.  Wma  n.  (2).  Lake  ?.  King,  1  Saund.  132.  2  BL  1038, 
JJ),klL  110. 

(a)  S.  P.  bj  Lord  Kenjon,  in  PhiUipa  y.  Janaen^  2  Bap.  Rep.  6^5.  The 
oontrary  Ss,  howeyer.  inadvertently  stated  bjr  Williama,  Serjeant,  in  note  (2), 
to  Lakt  f^  King^  1  Sannd.  132.  But  the  cases  cited  do  not  bear  out  the 
position.  In  the  first  (Baldwin  y.  Eiphiruton,  2  Bl.  Rep.  1037,)  the  court 
decided  that  "printing'*  was  prima  facie  evidence  of  publishing;  and 
"cnusing  to  be  printed  **  confirmed  the  fact  of  publication,  because  it  called 
"ma  third  peraoTi."  The  second  was  the  case  of  a  letter  written  to  a  thini 
pexiKm,  WeatJteraton  y.  ffawkinSf  1  D.  ft  E.  110,  but  not  applicable  to  the 
principle  for  which  adduced.  While  making  this  observation,  I  feel,  from 
sonsoious  inferiority,  ashamed  at  writing,  what  may  seem  a  criticism,  on  sc 
truly  learned  an  annotator.  See  also  to  the  same  e£B9ct  WaisteU  v.  Bolman^ 
3  Hall,  172. 

(jb)  This  la  the  reason  whja  fibel  Is  a  orime    Its  tMty  is  not  the  offencek 
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In  auumpsU  on  mutual  proiDises  they  must  be  laid  in  the  declaration  ii 
ooncurrent.  If  stated  to  be  '*  afterwards,  to  wit,  on  the  same  day,**  it  is 
bad,  and  the  promise  a  nudam  padwm.  I(  howerer,  there  be  one  good 
count,  and  the  domages  entire,  it  may  be  amended.  If  the  oourt  of  errors 
award  a  venire  de  novo,  it  must  be  sued  out  to  warrant  a  second  triaL  If 
the  cause  is  tried  without,  it  is  a  defect  of  record,  not  amendable,  and  &tal 
in  arrest  of  judgment  But  a  motion  may  be  made  for  an  award  of  the 
venire  awarded.  The  court  of  errors  has  not  authority  to  award  a  vemin 
out  of  this  court 

This  cause  came  before  the  court  on  three  several  mo- 
tions, which  the  counsel  upon  the  argument  agreed 
[*584]  should  *be  taken,  and  considered  together.  The 
1st  was  a  motion  by  the  defendant  in  arrest  of 
judgment.  The  2d  one  by  the  defendant  also,  for  a  new 
trial  on  the  ground  of  a  discovery  of  evidence.  The  8d 
by  the  plaintiff,  for  leave  to  amend  his  declaration,  by  in- 
creasing the  damages  laid,  so  as  to  cover  the  extent  of  his 
demand. 

The  decision  of  the  court  was  confined  to  only  the  first 
and  third  motions ;  and,  as  it  embraces  all  the  points  re- 
lied on  by  the  counsel,  it  is  unnecessary  to  give  the  argu- 
ments used. 

In  support  of  the  motion  in  arrest  they  relied  on  two 
reasons ; 

1st.  That  the  several  assumpsiis  in  the  three  first  counts 
of  the  declaration  (which  was  on  a  stock  contract)  were 
void,  for  want  of  consideration. 

2dly.  That  there  was  no  record  in  the  office  to  warrant 
the  circuit  record,  by  virtue  of  which  the  trial  was  had. 

The  counts  complained  of  stated  the  agreement  to  deli- 
ver and  receive  the  stock,  and  that  in  consideration  the 
plaintiff  had,  at  the  d^endant^s  request,  promised  to  perform 
his  part,  the  defendant,  qfteiiuards,  to  vritj  on  the  same  d(% 
promised,  &c. 
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Kent,  J.  delivered  the  opinion  of  the  court  This  is  a 
case  of  mutual  promises,  where  the  one  is  intended  to  be 
the  consideration  for  the  other.  It  is  a  well  settled  rule, 
that  in  such  cases,  the  promises  must  be  stated  to  have 
been  made  at  the  same  time.  Esp.  Dig.  132.  Bull.  N.  P* 
146,  147.  Hob.  88.  1  Baa  Abr.  267,  (n.)  in  mar.  new 
edition.  Kirhy  v.  Obfe,  Cro.  Eliz.  137.  Otherwise,  the 
one  antecedently  made  will  be  without  consideration,  and 
conseqently,  not  sufficient  to  support  the  other.  The  ques* 
tion  here  is,  whether  a  valid  promise  is  laid,  on  the  part 
of  the  plaintiff,  so  as  to  form  a  consideration  for  that  on  the 
part  of  the  defendant  The  case  in  Hobart  uses  the  strong 
language  that  the  promises  must  be  at  one  instant,  or  they 
are  nude  pacts.  It  was  once  held,  in  HowhU^s  Caae^  Latch, 
150,  that  to  lay  the  defendant's  promise  afierwardsy  on  Hie  same 
day,  was  sufficient ;  because  the  court  would  not  allow  of 
any  division  in  a  day.  But  in  other  respects  that  case  is 
not  altogether  applicable.  There  the  defendant's  promise 
was  in  consideration  of  an  antecedent  sale  and  delivery  in 
part ;  and  the  point  advanced,  of  not  allowing  a  division 
in  a  day,  is  repugnant  to  the  case  of  Choke  v.  Oj> 
fey,  3  D.  &  E.  653.  It  was  in  *that  decided,  that  [*585] 
if  one  party  has  till  a  different  time  of  the  same 
day  to  assent  to  the  agreement,  the  other  party  is  not  held 
to  his  prior  promise,  and  the  promises  are  nvdapacta.  It  is 
dear,  therefore,  from  this  last  decision,  and  from  the  reason 
of  the  thing,  that  mutual  promises,  where  one  is  the  consid- 
eration of  the  other,  must  be  made  not  only  on  the  same 
day,  but  at  the  same  time :  they  must  be  concurrent  engage- 
ments.[l]  The  plaintiff's  promise  is  here  stated  to  have 
been  made  at  the  request  of  the  defendant  If,  instead  of  a 
naked  promise,  the  plaintiff  had,  at  the  defendant's  request, 
done  an  act  which  was  either  a  damage  to  himself  or  a  bene* 
fit  to  the  defendant,  it  would  have  been  sufficient  to  have  sup- 
ported the  defendant's  promise.  An  assumpsit  founded  on 
a  past  consideration  of  beneficial  service  rendered  to  the 

[1]  Bee  alao  Porter  ▼  Rose,  12  J.  R.  209. 
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defendant  at  ins  request  (a)  ia  good.  Such  are  the  cases  of 
Franklin  v.  Braddl,  Hutton,  84.  Church  v.  Churchy  T. 
Baym.  602^  and  Stile  v.  Smithy  2  Leon.  II U  Vide  also  Cro. 
Eliz.  282.  The  reason  that  a  past  consideration,  benefi- 
cial to  the  defendant,  must  be  laid  to  have  been  done  upon 
request  is,  that  it  is  not  reasonable  that  one  man  should  do 
another  a  kindness,  and  then  charge  him  with  a  recom* 
pense.  This  would  be  obliging  him  whether  he  would  or 
not,  and  bringing  him  under  an  obligation  without  his 
concurrence.  In  many  cases  a  request(i)  may  be  implied 
from  the  beneficial  nature  of  the  consideration,  and  the 
cifcumstanoes  of  the  transaction.  But  in  the  present  case 
the  plaintiff's  promise  being  laid  to  have  been  made  upon 
request,  gives  it  no  validity  from  that  circumstance;  for 
the  request  alone  creates  not,  of  itself,  any  consideration. 
In  addition  to  the  request^  there  must  be  something  made 
or  done  between  the  parties,  beneficial  1^  the  one,  or  one- 
rous to  the  other.  There  must  either  be  a  consideration 
executed,  or  executory.  Even  one  executed  will  do  if 
laid  to  have  been  done  upon  request  The  plaintiff's  pro- 
mise in  the  present  case  can  be  valid  only  because  made 
in  consideration  of  the  defendant's  promise ;  and  if  the  lat- 
ter was  not  made  at  the  same  time,  but  at  a  subsequent 
period,  the  plaintiff's  promise  was  without  consideration, 
and  void.  We  are  of  opinion  this  is  the  just  and  necessary 
conclusion  in  this  case ;  for  the  promises  are  not  laid  as 
concurrent,  but  as  made  at  different  times.  The 
[*586]     case  of  ^ Hayes  v.  Warren^  2  Stra.  933,  is  perfectly 

(a)  And  must  be  so  laid.  Comstoek  v.  Smi&i,  7  Johna  Rep.  87.  Tbe  latter 
part  of  the  judgment  in  which,  states  a  principle  not  necessary  to  the  deci- 
siou,  and  upon  which  yeiy  great  doubt  may  well  be  entertained.  It  is  very 
questionable  whether,  on  a  moral  obligation,  a  request  or  consideration  obq 
be  implied.  For  though  a  moral  obligation  containing  legal  considerationa, 
the  remedy  for  which  has  been  lost,  will  support  asswn^paU  on  an  eaprtm 
promise,  it  will  not  iU  aemb,  on  an  fmpliad  one.  Seo  a  very  able  note  upon 
this  subject  in  Wenddl  ▼.  Adwy,  3  Bo&  ft  Pull,  note  (a). 

(&)  See  1  Saund.  264,  note  1,  by  Williams,  Serjt,  who  has  oollected  tbt 
law  on  the  subject  of  assumptions  laid  upon  req  lest  See  also  1  Fonk  33S| 
and  Hob.  106. 
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in  point.  That  was  an  action  on  the  case  upon  pro- 
mises, and  after  judgment  by  default,  and  entire  dama* 
ges,  it  was  alleged,  in  error  from  the  common  pleas  to  the 
king's  bench,  that  on  the  fourth  count  which  was  for  work 
and  labor  done,  the  consideration  was  laid  as  past  and 
executed,  and  not  to  have  been  done  upon  request  Al- 
though the  work  and  promise  were  both  laid  on  the  same 
day,  it  was  held  that  it  must  be  taken  to  be  a  past  consi* 
deration,  as  it  was  stated  that  ^^postea^^  he  promised,  and 
the  judgment  was  reversed.  The  work  and  labor  here  were 
beneficial  to  the  defendant,  but  not  being  laid  to  have 
been  done  upon  request,  the  court  would  not  declare  it  so. 
They  seemed,  however,  to  doubt  whether  a  request  might 
not  be  inferred  from  some  other  expressions  in  the  coun\ 
and  rather  intimated  that  had  the  judgment  been  a(lc![ 
verdict,  the  request  might  have  been  inferred.  But  there 
appeared  to  be  no  doubt  that  the  defendant's  promise,  by 
being  laid  as  being  made  afterwards,  although  upon  the 
same  day,  was  to  be  deemed  subsequent,  so  as  to  render 
the  plaintiff's  act  a  past  and  executed  consideration.  In  a 
case  in  Burrow,  Pillans  v.  Van  Mierop,  8  Burr.  1671,  th!«J 
decision  is  pronounced  by  Wilmot,  J.  to  be  absurd.  It 
was  not,  however,  on  the  ground  that  the  consideration 
was  not  justly  deemed  as  executed,  but  because,  in  his 
opinion,  according  to  the  cases  mentioned,  a  past  beneficial 
oonsrideration,  with  circumstances  to  imply  a  request,  was 
sufficient  to  support  the  promise.  The  case,  therefore,  for 
the  purpose  that  it  is  cited,  stands  unimpeached,  and  is  con- 
clusive on  the  question.  If  we  consult  the  precedents  of 
declarations,  (3  Morg.  V.  Mec.  142 ;  2  Rich.  C.  P.  73,)  upon 
mutual  promises,  they  uniformly  state  the  promises  to  be 
concurrent;  that  when  the  plaintiff  had  promised,  the 
defendant,  in  consideration  thereof,  then  and  there  as.sumed 
upon  himself.  From  hence  we  conclude  that  the  promises 
in  the  three  first  counts  of  the  declaration  are  not  laid  as  a 
sufficient  consideration  for  each  other:  because  they  are 
not  stated  to  have  be^n  made  concurrently,  or  at  the  same 
Vol.  I.  93 
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time,  but  at  different  times  of  the  same  day.  Aocordioig  to  the 
decision  in  Strange,  and  according  to  common  understand* 
ing,  the  meanings  of  the  expressions  "  afberwards,"  and 

"at  the  same  time,''  are  totally  distinct  The 
[*587]     *last  count  is  good,  but  the  damages  being  entire, 

(8  Wils.  185,  Cowp.  276,)  the  judgment  must  be  ar- 
rested. The  case  of  OroAy  v.  Adams  and  Belamy^  decided 
in  this  court  in  July  term,  1795,  and  afterwards  reversed 
npon  error,  is  stated  also  to  be  in  point.  The  counts  in 
that  cause  were  precisely  the  same  as  to  laying  the  time  of 
the  mutual  promises ;  and  if  the  court  of  errors  went  upon 
the  same  objection  that  we  have  been  considering,  as  was 
suggested  in  the  argument(a)  of  this  cause,  that  decision  is 
sufficient  to  uphold  this  opinion.  Though  it  is  not  now 
necessary  to  consider  the  want  of  a  record  authorizing  the 
trial,  which  was  urged  as  another  ground  for  arresting  the 
judgment,  yet,  as  connected  with  the  other,  it  may  not  bo 
inexpedient  to  notice  it.  It  appears  from  the  record,  that 
on  the  first  trial  a  verdict  was  given  for  the  defendant,  and 
an  exception  taken  to  the  opinion  of  the  judge.  That 
upon  the  removal  of  the  cause  into  the  court  of  errora, 
the  judgment  of  this  court  in  fevor  of  the  defendant  was 
reversed,  a  venire  de  novo  ordered,  and  the  record  was  re- 
mitted back  to  this  court  This  order  of  the  court  above 
was  correct  Not  having  the  record  before  them,  but  only, 
a  transcript  of  it,  they  could  not  of  themselves  award  a 
venire  de  novo,  but,  agreeable  to  the  English  precedents, 
they  very  properly  adjudged  that  the  court  below  should 
make  such  an  award.(6)  This  is  all  that  appears  before  us. 
This  court  never  has  made  an  award  of  a  venire  de  novo  in 
pursuance  of  the  direction  of  the  court  of  errors.  The 
second  triid  was  consequently,  without  any  authority,  and 
in  our  opinion,  altogether  null  and  void.     There  certainly 

(a)  By  Benson,  who  was  at  tliat  time  on  the  bench. 

'h)  2  Saund.  101,  v.  1  D.  &  E.  783.  4  Bro.  Pari.  Cas.  288.  1  LilL  Sni 
S43.  Yelv.  76.  Cro.  Jac.  206.  1  Salk.  403.  1  Ld.  Raym  10.  Garth.  S19 
S'ciD.  614.     2  H.  Bl  211. 
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aever  was  an  instance  of  a  new  trial  had  without  any 
award  by  the  court  for  the  same,  and  without  any  record 
of  such  award,  and  such  new  trial  held  good,  merely  in 
oonsequenoe  of  the  appearance  of  the  defendant.  A  de- 
fect of  record  is  moveable  in  arrest  of  judgment,  1  Boll. 
Abr.  200,  pi.  27,  Bac.  Abr.  tit  Amendment,  (D.)  4.  lb. 
tit.  Juries,  J.  and  is  a  deficiency  that  is  not  in  any  shape 
amendable  Irregularities  in  the  contents,  or  in  the  exe- 
cution of  jury  process  are  amendable.  The  process  is 
amendable  by  the  roll,  and  the  circuit  record  is  amendable 
by  the  issue  roll.  So  mere  continuances  may  be  entered 
after  judgment,  but  no  case  ever  canie  up  to  the  pre- 
sent In  this  there  was  a  trial  without  any  award  for 
it  whatsoever,  either  upon  the  record  or  the  minutes 
6f  the  court.  The  circuit  judge  had  no  au- 
thority to  try  a  *8econd  time  the  matter  in  [*588] 
issue  on  the  issue  roll,  without  an  award  of 
a  ventre  de  novo  by  the  court  There  are  cases  where 
%  trial  has  been  held  void,  because  the  venire  was  not 
warranted  by  the  roll,  and  the  cause  was  tried  by  a 
diflFerent  jury  than  that  which  the  record  directed.  Taybr 
V.  Tolunn,  Lalch,  194 ;  Banks  v.  Parker,  Hob.  76.  To  hold 
this  amendable  in  the  present  case  would  be  unprecedented, 
and  in  our  opinion,  would  tend  to  the  abolition  of  all  re* 
gularity,  form  and  order  in  our  practice  and  judicial  pro- 
eeedings.[l]  We  hold  it  essential  that  it  should  be  made 
to  appear  that,  previous  to  the  last  trial,  there  was  an  or- 
der for  a  venire  de  novo,  the  court  of  errors  not  having  of 
themselves  made  such  an  order,  and  not  having  the  au- 
thority to  do  it  As,  then,  the  second  trial  was  without 
any  award  of  a  venire,  it  was  an  absolute  nullity:  the  judg- 
ment must  be  arrested,  unless  the  party  choose  to  move 
to  award  a  new  venire.  As  there  is  one  good  count  in  thd 
declaration,  the  plaintiff  .may,  jf  he  choose,  on  the  first 
ground,  sue  out  a  venire  de  novo,  and  may  also  amend  hia 

[1]  YenireB  are  now  abolished  except  m  the  case  of  foreign  Juries.    Set  ^ 
Rey.  Stat  410,  sec  9.  ,  ^ 
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three  first  counts  by  striking  {Mdddock  v.  Haminet,  7  D.  A 
E,  56)  out  the  words  "  afterwards  to  wii^^  being  the  groultid 
on  which  the  judgment  ought  to  be  arrested.  This  how* 
ever,  must  be  on  payment  of  costs  since  declaring*  On 
the  point  of  amending  by  enlargement  of  the  damages  laid, 
the  oourt(a)  is  divided,  consequently,  the  plaintiff  in  this 
respect  takes  nothing  by  his  motion. 

Judgment  arrested  msL 


Bathbone  against  Blackford,  manucaptor  of  Murray. 

If  oommiaBionora  of  bankruptcy  in  their  declaring  a  man  a  banknipt,  specify 
the  day  when  he  became  ao^  it  is  not  conclusive  as  to  the  time,  tliey 
having  no  authority  to  decide  it  If  a  man  go  to  prison  on  the  first  of  the 
month,  continue  there  60  days,  in  the  course  of  which  time  he  is  fixed  as 
bail  for  another,  and  at  the  expiration  of  that  period  be  declared  bankrupt 
oo  a  commission  duly  sued  out^  he  will  be  exonerated  from  his  recogni- 
sance, and  an  execution  taken  out  upon  it  be  set  adde.  In  such  a  cue 
the  plamtiff  may  prove  his  debt  under  the  commission. 

Motion  to  set  aside  sl  JL  fa.  issued  in  this  cause  undei 
the  following  circumstances : 

In  July  term,  1801,  judgment  was  entered  against  Mur- 
ray, for  whom  the  defendant  was  special  bail.  In  the  same 
term  a  capats  ad  satisfaciendum  was  returned  non  es^  against 
Murray,  and  thereupon  a  capias  in  dtbt  on  the  recognizance 
of  bail  was  issued  against  Blackford,  which  was  also  served 
and  returned  on  the  Sd  of  July,  being  the  last  day  of  the 
term.  A  judgment  was  obtained  against  him  in  the  Octo- 
ber tenn  following. 

Blackford  was  committed  to  prison  on  mesne  process  on 
the  1st  of  July,  1801,  and  continued  there  60  days  without 
finding  bail.  A  commission  of  bankruptcy  issued  against 
him  the  20th  November,  1801,  and  the  commissionen 
declared    he    became  a  bankrupt    on    the  1st  of  July, 

(a)  Oonsisting  of  only  Kent  and  Tlioropeon,  Justices,  no  others  giTioff  m} 
opinion. 
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f  1801 ;  and  he  *was  regularly  discharged  under  the    [*689] 

bankrupt  act    Since  his  discharge  the  present  exe- 
cution was  sued  out,  and  his  goods  levied  upon,  under  it 

Per  Oariam.  A  motion  is  now  made  on  the  part  of  the 
defendant  to  set  aside  this  execution,  and  to  stay  all  further 
proceedings  against  the  defendant  He  contends  that  his 
act  of  bankruptcy  was  not  complete  till  the  expiration  of 
sixty  days  after  his  confinement,  or  until  the  first  of  Sep- 
tember, 1801 ;  and  that,  inasmuch  as  he  was  not  fixed  as 
Murray's  bail  on  the  31st  of  July,  1801,  this  debt  could 
have  been  proved  under  the  commission,  and  that,  there- 
fore, the  present  proceedings  are  irregular. 

This  naturally  produces  an  inquiry, 

First,  as  to  the  time  of  Blackford's  becoming  a  bankrupt; 
and. 

Secondly.  Whether  this  demand  could  have  been  proved 
under  the  commission  against  him,  for  if  so,  it  is  not  de- 
nied that  he  is  entitled  to  relief 

By  the  first  section  of  the  act  of  congress  '^  establishing 
a  uniform  system  of  bankruptcy,"  the  remaining  in  prison 
two  months,  or  more,  on  being  arrested  for  debt,  is  made 
an  act  of  bankruptcy.  Blackford  went  to  jail  on  the  1st 
of  July,  1801,  and  continued  there  above  sixty  days;  the 
plaintiff  insists  that  by  relation  he  became  bankrupt  on  the 
day  he  went  into  confinement,  and  that  not  being  then  fixed 
for  Murray's  debt,  the  present  demand  was  not  provable 
under  the  commission.  The  commissioners,  it  is  true,  have 
undertaken  to  fix  that  as  the  day  on  which  he  became  a 
bankrupt ;  but  in  this,  if  they  have  not  exceeded  their 
powers,  they  have  at  least  done  a  nugatory  act  which  is 
binding  on  no  one.  They  are  to  declare  the  party  a  bank- 
rupt ;  but  no  authority  is  given  to  ascertain  the  day  of  his 
beoming  so.  Nor  would  it  have  been  discreet  to  have  vested 
such  power  in  them ;  for  their  proceedings  being  somewhat 
ex  parie^  and  very  summary,  so  important  a  fact  in  which 
many,  who  had  no  opportunity  of  being  heard  might  be  in* 
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iereated,  should  not,  unless  absolutely  necessary,  have  been 
left  to  be  settled  by  them.  Thus,  in  England,  the  commis« 
sioners  being  satisfied  of  the  debt^  the  trading  and  act  of 

bankruptcy,  declare  and  adjudge  that  the  party 
[*590]     became  bankrupt  *generally  before  the  date  ol 

the  commission,  without  a  more  precise  specifica^ 
tion  of  time.  Fixing  the  time  even  thus  far  is  merely  dis- 
cretionary, and  for  caution,  the  English  statutes  having 
nowhere  directed  them  to  do  it ;  nor  is  their  declaration, 
as  to  the  period,  ultimately  binding  on  any  one.  OulI« 
Bank.  Laws,  77.  Without  any  doubt,  therefore,  it  is  com- 
petent to  the  defendant  to  controvert  this  act  of  the  com- 
missioners so  far  as  it  respects  the  fixing  on  the  day  of  his 
becoming  a  bankrupt^  and  to  say  that  it  was  not  till  long 
after  he  became  so.  It  becomes  necessary,  then  to  deter- 
mine whether  the  act  of  bankruptcy  shall  relate  back  to 
the  time  of  the  party's  going  to  jail,  or  whether  it  be  only 
inchoate  on  the  arrest,  and  not  complete  till  the  sixty  days 
expire.  English  decisions  on  this  point  will  afford  us  but 
little  aid,  because  it  is  provided  by  their  law,  that  if  a  man 
"  lie  in  prison  two  months  he  shall  be  accounted  a  bankrupt 
from  the  Hme  of  his  first  arrest^  21  Jac.  I.  c.  19,  §  1.  This  i* 
thought  to  be  reasonable  from  a  presumption  that  no  man 
will  lie  so  long  in  prison  without  paying  his  debts  or  pro- 
curing  bail,  unless  he  be  insolvent  at  the  time  of  the  arrest 
Ooppendak  v.  Bridgen^  2  Burr.  819.  However  strong  this 
presumption,  as  the  legislature  of  the  United  States  have 
thought  proper  not  to  adopt  this  provision  of  the  British 
statutes,  we  are  at  liberty  to  apply  a  construction  of  our 
own<.  This  relation  to  the  moment  of  committing  an  act  of 
bankruptcy  is  considered  as  one  of  the  hardest  cases  of 
which  the  English  law  admits,  but  was  thought  necessary  to 
secure  creditors  against  fraudulent  dispositions  of  their 
property  by  bankrupts,  whether  by  their  own  acts,  or  un 
der  color  of  legal  process.  Per  Lord  Hardwicke,  in  Billion 
V.  Hyde^  1  Yes.  328.  It  is  certain  that  men  in  tottering 
circumstances  have  too  much  temptation,  as  well  bs  oppor 
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I^iinity,  of  defeating  their  creditors  of  an  equal  distribution 
of  their  effects.  But  while  interposing  checks  against 
practices  of  this  kind,  we  should  be  careful  not  unnecessa- 
rily to  adopt  fictions  which  may  operate  with  severity  on 
other  persons  as  well  as  the  bankrupt :  and,  therefore  where 
it  is  impossible  any  fraud  can  be  practised  in  creating  a 
debt  to  injure  other  creditora,  and  where  the  evidence  of  it 
is  matter  of  record,  and  the  transaction  is  evidently  bona 
fide^  I  would  not  exclude  it  from  proof  under  a 
•commission  by  fictitious  relations,  provided  it  [*591] 
fell  due,  or  the  contingency  on  which  it  was  pay- 
able happened,  at  any  time  previous  to  the  expiration  of 
the  sixty  days  It  is  hard  that  the  future  industry  of  a 
bankrupt,  after  a  fair  surrender  of  his  property,  should  be 
taxed  or  burdened  with  claims  which  were  in  a  state  of 
maturity  at  the  time  of  issuing  the  commission  ;  and  it  is 
equally  so  on  a  creditor  of  this  description  to  be  denied 
any  part  of  his  estate,  and  to  be  compelled  to  trust  for  pay- 
ment to  the  precarious  profits  of  his  subsequent  exertions. 
Without,  therefore,  prescribing  a  general  rule,  which  is  not 
necessary,  we  only  say  that  in  this  case,  the  act  of  bank- 
ruptcy should  not  be  regarded  as  consummated  until  the 
lapse  of  sixty  days.     We  are  now  to  see 

Whether  the  plaintiff's  demand,  on  this  principle,  could 
have  been  proved  against  the  estate  of  Blackford. 

The  84th  section  of  the  bankrupt  law  provides,  "  that 
the  bankrupt  shall  be  discharged  from  all  debts  by  him 
due  or  owing  at  the  time  he  became  bankrupt,  and  all  whicli 
were  or  might  have  been  proved  under  the  commission." 
But  for  this  provision  the  certificate  would  operate  une- 
qually, for  if  creditors  whose  debts  arose  subsequent  to  tlie 
bankruptcy,  were  permitted  to  share  with  those  whose  de- 
mands accrued  before,  the  latter  would  be  exposed  to  the 
hardship  of  having  only  a  dividend  under  the  commission, 
while  the  former,  beside  an  equal  dividend,  would  retMiii 
a  remedy  for  the  residue  against  the  bankrupt  himself  and 
bis  fixture  property.     The  privilege,  therefore  of  creditors 
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to  prove,  and  of  the  bankrupts  to  be  discharged  from  debtfl^ 
is  wisely  made  co-extensive  and  commensurate.  1  Atk. 
119.  Still  difficulties  must  occur  in  the  application  of  this 
rule  as  to  the  time  when  a  debt  shall  be  said  to  accrue. 
To  aid  in  solving  these  difficulties,  debts  have  been  classed 
into  such  as  are  absolute  or  certain^  that  is,  payable  cerutinly 
and  at  all  events^  and  contingent  or  payable  only  on  the  hap 
pening  of  some  uncertain  event  or  contingency. 

The  demand  against  Blackford  is  of  the  latter  kind. 
Murray  did  not  pay  the  condemnation  money,  or  render 
himself  to  the  sheriff  for  the  same :  Blackford  contracted 
to  pay  it  for  him.  If  the  contingency  of  Murray's 
[*692]  not  paying  *the  money,  or  not  surrendering  him- 
self, had  happened  at  the  time  of  the  bankruptcy, 
the  debt  as  against  Blackford  could  certainly  be  proved. 

Without  examining  how  long  after  the  return  of  a  ccL 
sa,  and  of  a  writ  on  the  recognizance,  the  bail  may  surren* 
der,  it  is  sufficient^  as  it  respects  the  present  inquiry,  to 
say,  that  after  the  return  of  nan  est  inventus,  on  a  capias  ad 
satisfaciendum^  the  condition  of  the  recognizance  is  broken, 
and  the  bail  are  regarded  as  fixed  in  law ;  if  the  principal 
dies  after  that  day,  and  before  a  surrender,  they  are  fixed 
beyond  relief;  and  were  the  plaintiff  to  apply  to  prove 
his  debt  while  the  bail  were  in  that  situation,  the  as- 
signees  would  have  no  right  to  say  that  the  bankrupt,  ez 
gratia,  might  yet  surrender  the  principal,  and  thus  defeat 
the  claim.  He  might  with  propriety  answer  that  what  the 
bankrupt  would  do  he  could  not  tell,  but  that  until  a  sur- 
render was  made,  which  he  would  not  compel  the  bail  or 
iiis  principal  to  make  the  possibility  of  such  an  event 
ought  not  to  be  alleged  against  proving  an  existing  de* 
mand,  which  accrued  the  moment  the  recognizance  was 
forfeited. 

In  our  judgment,  therefore,  Blackford  was  sufficiently 
fixed  as  the  bail  of  Murray  at  the  time  of  his  bankruptcy 
to  confer  on  the  plaintiff  a  right  to  prove  his  debt  under 
the  cf^mmissioii  agaiust  him,  and  that  the  fieri/acias  issued 
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■ince  hi^  discbarge  must  aocordingly  be  set  aside  with  costs 

Motion  granted. 


floYEBNEUB  and  ElxMBLB  against  The  United  Iksubakcb 

CJOMPANY. 

The  Sake  against  The  Same.      ^ 

If  a  commander  of  a  convoj  make  a  friendly  capture  of  one  of  his  convof,  it 
will  not  exonerate  the  underwriter,  being  a  case  of  abandonment  as  for  a 
total  loss. 

These  were  two  causes,  the  one  a  policy  on  the  cargo 
of  the  ship  Indiana,  the  other  on  a  similar  policy  on  that 
of  the  barque  Bekkeskow ;  verdicts  having  been  rendered 
for  the  plaintiffs,  two  questions  were  submitted  without 
argument. 

1st  Whether  the  verdicts  for  the  plaintifib  were  agree- 
able to  evidence. 

2nd.  Whether  they  were  agreeable  to  law. 

The  material  facts  in  both  cases  were  the  same.     The 
vessels  and  cargoes  were  Danish,  insured  as  such 
at  war  premiums,  *at  a  time  of  actual  hostility     [*693] 
subsitsing  between  Denmark  and  Great  Britain. 

The  circumstances  on  which  the  question  submitted 
arose  were,  that  these  policies  were  affected  for  account  of 
a  Mr.  Murphy,  a  merchant  of  the  island  of  St  Thomas,  on 
voyages  from  thence  to  the  United  States,  That  Cap- 
tain Barry,  commander  of  the  American  ship  of  war  United 
States,  being  on  the  West  India  station,  for  the  protection 
of  the  American  commerce,  was  requested  by  Mr.  Mur- 
phy, on  whose  account  the  insurances  were  made,  to  take 
both  vessels  under  his  care,  and  protect  them  all  in  his 
power.     That  for  this  purpose  Captain  Barry,  when  at 

Vol.  I.  94 
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took  from  the  masters  of  both  vessels  their  papers.  •  K^inat 
their  opinion  and  consent,  and  pat  on  board  of  them  p*?ze 
masters,  ordering  them  for  the  United  States,  as  pricier  to 
his  ship.  That  after  parting  from  the  ship  United  Stat<is, 
they  were  severally  captured,  the  one  carried  into  Halifax, 
and  there  acquitted  on  payment  of  costs ;  the  other  into 
Bermuda,  and  there  condemned  as  good  and  lawful  prire. 

ft  >  ■  • 

Per  Curiam.  The  conduct  of  Captain  Barry  was  cer- 
tainly not  authorized  by  the  request  of  Mr.  Murphy.  He 
acted  however,  with  the  best  intentions;  and  his  measure! 
appear  to  me  rather  to  have  lessened  than  to  have  in* 
creased  the  risks.  The  acquittal  of  the  one  vessel  wa* 
probably  owing  to  them;  for  their  papers,  showing  the 
property  to  be  Danish,  must  have  insured  the  condemna- 
tion  of  both.  I  can  see  no  reason,  therefore,  why  the  an* 
derwriters  should  not  be  held  to  their  responsibility,  ar  d 
am  of  opinion  the  verdicts  are  neither  against  law  n  r 
evidence 

Judgment  for  the  plaintifb. 


Delamater  against  Borland. 

In  a  Buit  to  reoorer  a  stake  deposited  on  a  wager,  evidenoe  of  money  due  on 
a  note  of  hand  cannot  be  griven.  If  the  declaration  be  for  ten  dollars  and 
the  judgment  for  fin;een,  it  is  fatal  on  error  from  a  justice^s  court 

In  error,  on  a  certiorari^  from  a  justice's  court.  The 
declaration  was  for  ten  dollars  deposited  in  the  hands  of 
the  defendant  below  as  a  stake  on  a  wager.  The  evidence 
at  the  trial  was  of  25  dollars  due  on  a  note,  upon  which 
five  had  been  paid,  and  the  judgment  was  for  fifteen  dollars. 

Per  Curiam,  It  appears  that  the  plaintiff  below  de- 
dared    for    one  thing,   and    gave    evidence   of  anothex 
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totally  yariatit.     *To  this  the  defendant  made  an     [*594] 
objection,   which   was  overruled.     In   the  next 

place,  the  declaration  is  for  ten  dollars,  and  the  judgment 

for  fifteen.     Both  errors  are  fittal,  and  there  must  be  a  re- 

versali  with  co&t&(a) 

Judgment  reversed. 

(a)  TIjc  maltiplicity  of  cases  (torn  the  Jufrtioea'  oourts  will  excuse  the  inser 
tbn  of  the  following  determination,  by  which  it  was  decided  that  thej  hare 
no  jurisdiction  under  the  joint  debtor  act 

Joim  AVD  Gbawfobd  againtt  Bzm. 
Januabt  Term,  1799. 

Far  Omriam.  It  is  a  clear  and  salutary  principle  that  inferiof  jurisdictions, 
npt  proceeding  according  to  the  course  of  the  common  law,  are  confined 
strictly  to  the  authority  given  them.  They  can  take  notliing  by  implication, 
but  must  show  their  power  expressly  g^ven  them  in  every  instance. 

The  sound  rule  of  construction,  in  respect  to  justices' courts,  is  accordingly 
this :  to  be  liberal  in  reviewing  their  proceedings  as  ihr  as  respects  regularity 
and  form,  and  strict  in  holding  them  to  the  exact  limits  of  jurisdiction  pre* 
scribed  to  them  by  the  statute. 

To  apply  these  principles  to  the  present  case : 

The  act  making  joint  debtors  answerable  to  their  creditors  separately  and 
giving  a  new  mode  of  proceeding,  is  posterior  to  the  act  granting  civil  juris- 
diction to  justices  of  the  peace,  and  makes  no  mention  of  them.  It  directs 
that  process  shall  issue  against  the  joint  debtors  in  the  manner  then  in  use, 
and  if  either  be  taken  and  brought  into  court,  he  shall  answer.  This  act 
contemplates,  in  every  instance,  a  compulsory  process  on  which  the  defend- 
aat  is  taken  and  brought  into  court,  and  until  that  be  done  the  court  cannot 
proceed  in  the  cause ;  whereas,  the  ten  pound  act,  giving  dvil  authority  to 
justices,  intends  only  a  summons  in  the  first  instance  against  fineeholders  and 
inhabitautn,  having  families,  and  if  the  summons  was  personally  served,  and 
the  defendant  does  not  appear,  the  justice  cannot  compel  him,  but  is  to  pro- 
ceed and  try  the  cause  without  his  either  being  taken  or  brought  into  court. 
The  joint  debtor  act  accordingly  gives  a  power  ana  jurisdiction  different  Orom 
and  unknown  to  the  ten  pound  act.  So  in  respect  to  executions  the  joint 
debtor  act  directs  that  the  execution  shall  be  against  all  the  debtors ;  but 
shall  not,  however,  iaape  against  the  body  or  sole  property  of  the  one  not 
taken  and  brought  into  court  Whereas,  by  the  ten  pound  act,  execution 
is  directed  to  go  against  the  entire  goods  and  chattels  of  the  person  against 
whom  it  is  granted,  and  for  want  of  sufficient  proods  of  such  person,  to  take 
his  body.  Here  are  new  powers  and  new  modes  of  proceedings,  applicable 
to  the  courts  of  common  law,  and  contrary  to  the  express  forms  and  direc> 
tions  given  to  the  justices*  courts,  and  in  which  no  mention  is  made  of  them. 
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We  are  therefore  of  opinion  tbat^  according  to  the  aetUed  rulea  of  interpr^ 
tat4on,  justices  of  the  peace  have  no  joriadiction  in  the  case  of  joint  debton, 
auless  both  are  duly  served  with  process,  and,  thereforOi  that  the  judgmeni 
in  this  case  must  be  reversed.* 

*B7  the  18th  section  of  the  revised  act,  (Rev.  L.  N.  Y.  609,)  in  oases  ol 
joint  debtors  where  one  is  not  served,  jurisdiction  is  given  to  justices  of  th» 
peace,  similar  to  that  exercised  by  the  supreme  coi?ii  under  the  18th  aectioo 
W  the  statute  for  the  amendment  of  the  law. 


PROMOTIONS  m  THIS  TERM. 

Akbrose  Spenceb,  Esq.,  as  Judge,  vice  KadoufFi 
Judge,  resigned. 

John  Woodworth,  Esq.,  Attornej-Gk^nejal,  vice  Am* 
BROSE  Spencer,  promoted. 


I  iN  D  E  X 


#1  m 


PRINCIPAL   MATTERS. 


^^^ 


ABANDONMBNT. 
See  IHSURAKOS,  3,  11,  15,  16,  21. 


ABSENT  DEBTOR. 

1.  If  BD  absent  debtor's  estate  be, 
by  the  trustees,  admitted  to  have  a 
iorplus  after  payment  of  all  demands, 
and  retaining  a  part  in  hand  safflcient 
to  answer  demands  that  may  come 
against  it,  the  court  will  order  part  to 
be  paid,  either  to  the  debtor  or  his 
agent.    In  re  Faui  R.  RandaU,      613 


AOOOUNTABLE  RECEIPT. 
Ree  PBOMiflSOBT  Nori,  1. 


ACKNOWLEDGMENT. 
See  BjKonaiiT,  1. 


ACT  OP  BANKHUPTOY. 
See  BAincBUPT,  2. 


ACTS  OP  CONGRESS  CONSTRU- 
ED AND  EXPOUNDED. 

1.  An  act  to  suspend  the  oommer- 


oial  intercourse  between  the  UniteiS 
States  and  Prance,  and  the  dependen- 
cies thereoC  60,  6614 

2.  An  net  to  lay  and  collect  a  di- 
rect tax  within  the  United  States,  9a 

3.  An  act  for  the  valuation  oflandj 
and  dwelling-houses,  and  the  enume 
ration  of  eUaves  within  the  United 
States,  92 

4.  An  act  concerning  the  register- 
ing and  recording  of  vessels,         363 

6.  An  act  further  to  suspend  Uio 
coftimercial  intercourse  between  tho 
United  States  and  Prance,  and  tho 
dependencies  thereof,  66A 

6.  An  act  to  regulate  the  collectiou 
of  duties  on  imports  and  t^auage,   ib 


ACTS  OP  THE  LEGMiATURE 
CONSTRUED  AND  IfiXPOUNDED 

1.  An  act  for  regulating  the  ondd- 
ingsi  streets,  wharves  and  slips  in  the 
city  uf  New  York,  643 

2.  An  act  for  supplying  the  city  of 
New  York  with  purd  and  wholesoms 
water,  601 

3.  An  act  for  registering  deeds  and 
conveyances  relating  to  the  military 
bouuty  lands,  82 

4.  An  net  to  establish  a  turnpike 
corporation  for  improving  the  road 
from  New-Lebanon  to  the  city  of 
Hudson,  881 

6.  An  act  to  amend  an  a^s «.  ititled, 
'*  An  act  to  establish  a  turnpike  cor- 
poration for  improving  tlie  road  fruiii 


696 


INDEX. 


the  city  of  Hudson  to  the  line  of  Ma»- 
§achu8ett8,  od  the  route  to  Hartford." 

177 

6.  An  act  to  establish  a  turnpike 
corporation  for  improving  the  road 
from  the  house  uf  John  Weaver,  in 
Water  Vliet,  to  Cherry- Valley,      182 

7.  An  act  concerning  sheriflb  and 
their  duties  in  respect  to  process,  ar- 
rests, and  the  keeping  of  prisoners, 

181,  460 

8.  An  act  for  the  more  speedy  re- 
covery of  debts  to  the  value  of  twenty- 
tive  dollars,  191,  486 

9.  An  act  for  giving  relief  in  cases 
of  insolvency,  249,  346 

10.  An  act  for  the  relief  of  debtors, 
with  respect  to  the  imprisonment  of 
their  persons,  67 

11.  An  act  for  the  sale  and  disposi- 
tion of  lands  belonging  to  the  people 
of  this  state,  and  for  other  purposes 
tiierein  mentioned,  186 

12.  An  act  reltitive  to  the  harbor- 
master, and  master  and  wardens  and 
pilots  of  the  port  of  New  York,     104 

13.  Act  for  more  easy  pleading  in 
certain  suits,  263 


ACTION. 

1.  Cause  of  action  must  exist  be- 
^re  suing  out  the  writ  If  it  appear 
on  the  record  to  be  otherwise,  it  will 
be  fatal  on  demurrer  Lowry  v.  Zato- 
xeMt^  *69 

2.  An  action  is  not  maintainable 
for  saying  one  is  foresworn;  aJiiier^ 
that  he  is  perjured.  In  an  action  for 
words,  if  those  in  some  counts  be 
actionable,  and  those  in  others  not, 
and  entire  damages  given,  judgment 
will  be  arrested ;  but  had  tiie  pluintiflf 
applied,  he  might  have  had,  on  pay- 
ment of  costs,  a  venirt  de  novo.  Hop- 
kins V.  Beedle^  347 

Bee  Agreement,  1 ;  Assohpsit  ; 
Breach  of  O^tDEBs,  1 ;  Contract, 
1 ;  Corporation,  1 ;  Kscapk,  1 ; 
Libel,  'i;  Money  had  and  re- 
ceived, 1:  Practice,  29;  Phomis- 
80RT  Nans,  2 ;   Slander,  1 ;  Ye- 

VUE,  1. 


ACQUITTAL. 
Bee  Inburanob,  16. 


ADJUSTMENT. 
See  iMSinuKOB,  2,  16. 

A9MINISTRAT0& 
See  Hnapb,  2;  JnancH,  1. 

ADOPTION. 
See  AosNT,  2. 

ADYERSB  POSSESSION. 
See  Holding  Oyeb;  PooansiOM. 

AFFIDAVIT. 
See  MsBTTS;  Praotiob,  70. 


AGENT. 

1.  An  agenVs  agreemenjt  to  givi 
part  of  the  profits  arising  from  mer^ 
chandise  intrusted  to  him,  in  order,  to 
sell  the  residue  under  the  contract  of 
another,  is  obligatory  on  his  principal 
LyU  V.  CRaaon^  223 

2.  The  acts  of  a  principal  are  to  be 
liberally  construed  in  favor  of  an  adop- 
tion of  the  acts  of  an  agent  Oodunae, 
and  wnotiier  v.  Hacker,  026 

See  COMMifiSiONB,  1;  Insubance,  16; 
PRAOTIGB.  32,  67 ;  WITNK8B,  3,  6. 


AGREEMENT. 

1.  An  action  will  lie  on  an  agree- 
ment  by  a  third  person,  to  procure, 
after  the  discharge  of  a  debtor  under 
the  insolvent  act,  his  note  for  a  com- 
position on  the  original  debt  due  the 
plaintiff,  in  consideration  of  bi»  giving 
up  the  defendant's  noto  for  the  same 
sum,  that  it  might  not. obstruct  his 
discharge.  If  a  security  be  deposited, 
on  returning  of  which  the  depositary 
will  be  entitled  to  something  in  lieu, 
an  action  may  be  instantly  brought 
on  tendering  th^  deposit  and  an  offer 
of  it  the  day  after  suit  brought  is  not 
a  defence.    Ripley  y.  Warded      176 

See  Aqent.  1 :  Cont|uqt;  EymiNGi^ 
8 ;  Frauds,  Statute  or,  1 ;  Piao- 
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ALKINa 
See  Practice,  fil. 


AMENDMENT. 

fiee  Certiorari,  1 ;  Praotior,  8,  17, 
19,  84,  66,  62  64,  73,  91,  96; 
Sheriff,  1 ;   Si  akdbr,  1 ;  Ybnur. 


IKSWISR  IN  GHANCBRY 
See  Etidenge,  1. 


APPEAL.     . 
See  Ins^raitcs,  9. 


APPEARANCE. 

See  FoRCiBLB  EmuT  and  Detainer, 
,  X ;  Practice,  33,  36,  66,  78,  89, 91. 


APPRAISER. 
See  Manhattan  Company,  1. 


APPRENTICE. 
See  Infant,  1 ;  Pbtbician,  1. 


ARBITRATION. 
See  Award. 


ARREST. 

See  Bankrupt,  1;   Evidence,  3; 
Practice,  41. 


ARREST  OP  JCJDGMENT. 

Bee  Action,  2 ;  Libel,  3 ;  Practice. 
35,  73;  Venire,  1. 


ASSESSMENT  OF  DAMAGES. 
See  Practice,  82. 


ASSIGNMENT. 
See  COYENiNT.  1. 


A^UMPSlt. 

1.  If  a  peraon  bind  himself  under 
hand  and  seal  to  do  a  certain  act  for 
a  certain  oonsidenition,  assumpsit  will 
lie  to  recover  back  the  consideration 
paid,  if  the  act  be  not  done.  Weaver 
V.  Bentiey,  47 

2.  Assumpsit  wiW  not  lie,  bj  a  branch 
pilot  of  New  York,  on  a  contract  made 
with  a  ve.Hsel  in  difttrees.  OaUagan  ti 
al  V.  HaWM  A  Bowne,  104 

3.  In  assumpsit  on  mutual  promisei^ 
thej  must  be  laid  in  tlie  declaration 
as  concurrent ;  if  stated  to  be  after- 
wards,  to  wit,  on  the  same  day,  it  ie 
bad,  and  the  promise  a  nudum  pQCtuni. 
Livingston  v.  Rogers  683 

See  Action. 


ATTACHMENT. 
See  Ldcits,  1 ;  Practice,  78 


ATTORNEY. 

See  Indictment,  2 ;  Practice,  38, 
^7,  70,  88;  Witness,  2,  6 


AUCTION. 
See  Insurance,  3,  11 


AVERAGE. 

1.  Goods  laden  on  deck  and  ejected 
are  not  subjects  of  jreneral  average. 
Smith  A  Bkinley  v.  Wright,  43 

2.  Wages  and  provisions  during  tlie 
detention  of  a  vessel  captured  and 
carried  in  for  adjudication  are  sub- 
jects of  general  average.  If  a  vessel 
he  captured  during  her  voyage,  in 
settling  the  proportion  of  average,  the 
freight  will  be  chHrgeable  up  to  tlie 
day  of  capture.  The  amount  on  which 
a  general  average,  in  cases  of  ca|>> 
ture.  is  to  be  calculated,  is  the  cargo 
on  its  first  cost  or  invoice  price  and 
charges  at  the  port  of  departure ;  the 
vessel  on  four  fiUhs  of  her  value  at 
the  same  phice;  the  freight  at  one- 
half  agreed  to  be  paid.  Leaveivworih 
▼.  DdafisUL,  673 

See  Insurance,  4,  7. 
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ATERMBNT. 
See  Plbab  and  Plbaoing,  1. 


AWARD. 

1.  An  award  in  trespftss  that  '*  the 
said  Buit  Bhall  be  no  farther  prose- 
cuted,*' is  sufficiently  final  and  certain, 
and  a  good  bar  to  an  action  on  the 
case  for  the  same  offence.  Purdy  y. 
Mnwan^  304 


upon  it  be  set  aside.  '  In  soch  a  oais^ 
the  plaintiff  may  prove  his  debt  under 
the  commiflsion.  Baihbom  ▼.  Blach' 
fiyrd,  583 


BAR 
See  AWABD,  1 ;  LnnTATioy,  1 ;  Po»- 

8BBSI0K,  2. 


BILL  OF  EXCEPTIONa 


BAIL. 

1.  If  bail  be  fixed  after  their  prin- 
cipal has  been  discharged  under  the 
insolvent  or  bankrupt  law,  an  eaoonere- 
tutr  will  be  ordered  on  payment  of 
costs.     Seaman  v.  Drake^  9 

2.  When  an  attorney  has  been, 
from  particular  circumstances,  induced 
to  authorize  the  sheriff  to  discharge  a 
prisoner,  on  a  single  bail,  who  afl;er- 
wards  turns  out  to  be  insolvent^  the 
court  will,  if  no  opposition  be  made, 
and  the  attorney's  conduct  appear 
honafidt,  allow  him,  after  filing  com- 
mon bail  uuder  the  statute,  to  put  in 
special  bail  for  the  purpose  of  obtain- 
ing a  surrender  of  the  principal.  Gil- 
Christ  v.  Van  Wagenen,  499 

See  Bankrupt,  2 ;  Insolvent,  1 ; 
Pbactick,  22,  28,  61. 


BANKRUPT. 

1.  On  production  of  a  certificate, 
under  the  bankrupt  law  of  the  United 
States,  granted  in  a  sister  state,  the| 
court  will  discharge  fix>m  custody  on 
motion.    Jones  y,  Emerson,  487 

2.  If  commissioners  of  bankrupt,  in 
their  declaring  a  man  a  bankrupt, 
specify  the  day  when  he  became  so, 
it  is  not  conclusive  as  to  the  time, 
they  having  no  authority  to  decide  it 
If  a  man  go  to  prison  on  the  first  of 
the  month,  continue  there  sixty  days, 
in  til H  course  of  which  he  is  fixed  as 
bail  tor  another,  and  at  the  expiration 
of  that  period  be  declared  a  bankrupt 
on  a  commission  duly  sued  out,  he 
will  be  exonerated  fix)m  his  recogni- 
sance, and  an  exception  taken  out 

i 


See  Kandamub,  1. 


BILL  OF  EXCHANGE. 

1.  The  want  of  funds  belonging  to 
the  drawer,  excuses  notice  of  non- 
payment as  well  when  the  bill  is  ac- 
cepted as  when  not  Bojfman  A  8^ 
ton  V.  Smxth^  15T 

See  Partners  and  Partnership,  1« 
2 ;  Promissory  Note  ;  WirNssSt  6. 


BOND. 

1.  A  bond  to  indemnify  against  an 
escape  if  given  after  an  escape  suf- 
fered, is  good.  Within  a  condition  to 
save  harmless  from  what  the  plaintiff 
might  be  oblig^  to  pay  "after  due 
proceedings  had  against  him,  and  ad- 
judged and  decreed,"  a  judgment  by 
default  may  be  shown,  such  judgement 
is  not  in  itself  fraudulent  and  unless 
fraud  be  shown,  it  is  a  damnification 
within  the  bond.    Given  v.  Driffgs^  450 

2.  If  judgment  be  signed  for  the 
whole  pennity  of  a  bond  not  due,  but 
forfeited  for  non-payment  of  interest, 
execution  will  be  stayed  on  bringing 
in  the  interest  and  costs,  the  judg- 
ment standing  as  a  security.  Bowns 
V.  HaUett,  618 


BREACH  OF  ORDER& 

1.  If  a  master  of  a  ship  be  guilty  of 
a  breach  of  orders,  by  pursuing  voy- 
ages contrary  to  his  instructions,  and 
invent  the  proceeds  of  his  freight  in 
articles  which  his  owner  takes  to,  this, 
if  accompanied  with  a  declaration  that 
they  find  no  fault  with  him  but  for  not 
writing,  will  be  a  waiver  of  any  right 
to  sue  for  damages  on  account  of  dia- 


INDEX. 
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obedience. 


Oodwiae  and  another  v. 

626 


See  CoYBKAirr,  1. 


't'S 


CARGO. 
See  Insurance,  1. 


CARRIER 


CLEARANCE. 
See  INSUBANCS,  8 


COGNOVIT. 


1.  Judfj^ment  may  be  entered  on  a 
cognovit  in  vacation.  Arden  db  Chae 
▼.  Bice  et  aL,  499 

See  PsAonOB,  24. 


COLLATERAL  ISSUES. 


1.  For  goods  shipped  on  deck,  and  1.  On  collateral  issues,  the  first  sec- 
ejected,  an  owner  is  not  liable  as  a  tiou  of  the  act  for  regelating  certain 
««rrier.     Smith  dt  Stanley  v.  Wright,  criming  proceedings,   does  not  ex- 

43  tend.  ^C  on  such,  the  prisoner  stand 
niute,  the  court  will  enter  a  plea  for 


See  Commissions,  I 


CAPTURE. 
See  Inbubanob. 


CASE  MADE  AND  MAKING. 
See  Practicb,  12,  19,  20,  34,  49,  72. 


CERTIFICATE. 

See  Bankrupt,  1 ;  Judge's  Certifi- 
cate ;  Stat  of  Prockedino& 


CERTIORARI. 

1.  Certiorari  amendable  according 
to  the  affidavit  on  which  obtained. 
Knapp  V.  Palmer^  486 

See  Witness,  7 


CHALLENGE. 
Sec  Collateral  Issues,  1. 


CHANCERY. 
See  Practice,  80. 


CIRCUIT. 
See  Costs,  2;  Issue,  1. 

Vol.  I. 


him,  on  which  no  peremptorjr  chi  I 
lenge.     2^  Pople  v.  Youngs,  iit 


COMMISSION. 

1.  If  a  witness  under  a  commission 
disclose  a  coUuteral  fuct,  to  whicli  the 
inquiry  was  not  directed,  a  second 
commission  may  issue  to  examine  as 
to  that  fact  NicoU  &  Thomson  v.  CbL 
Ins.  Company^  346 

See  Practice,  1,  33,  40.  R5,  90,  93. 


COMMISSIONS 

1.  Where  commissions  are  allowed 
to  a  captain  on  liis  sales  and  invest- 
ments, lie  will  not  bo  entitled  to  com- 
missions on  goods  he  carries  to  deliver 
according  to  an  antecedent  contract 
made  by  liis  employer,  and  for  whicli 
he  does  not  receive  payment.  MUlor 
V.  Livingston,  349 

See  Insurance,  18. 


COMMISSIONERS  OF   BANK- 
RUPT. 

See  Bankrupt,  2. 


COMPOSITION. 


See  Agreement,  L 
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COMrROMISK. 
See  Praoticb,  2fi,  60 ;  Sbrriff,  3. 


CONCEALMENT. 
See  Inburakos,  6,  8,  9. 


CONDITION. 
Bee  Bond;  Intrusiom;  1;  Pboplb,  1. 


CONSIDERATION. 
See  AORBBMENT,  1 ;  AasuiCPSiT,  1. 


CONSIGNOR. 
See  Corporation,  1 ;  JuDaKSNT,  I. 


CONSIGNOR,  CONSIGNEE,  CON- 
SIGNMENT. 

Bee  CoMMissioNB,  1 ;  Iksurancs,  18 ; 

PRIVILBOE,  I  ;   TBOYISR,  1. 


CONSOLIDATION. 
See  pRAOnoB,  24a,  39,  90. 


CONTRABAND. 
See  Insurancx.  17. 


CONTEMPT. 
See  LiBRLi,  1,  2;  Practicb,  78. 


CONTRACT. 

1 .  A  contract  for  the  benefit  of  a 
third  person  will  support  an  action  by 
him  with  whom  the  contract  is  made. 
Miikr  V.  J>rak»,  45 

See  Abbumpsit,  2 ;  Lm  n  ations,  1 ; 
Praotige,  3!). 


ODKVICnON 
See  PBAonoB,  30 


COPIR& 

See  EvDOBKCB,  5;  Inburanob  15. 


CORN. 
See  Insitranoi^  7. 


CORPORATION. 


1.  The  president  and  directors  of  a 
company,  when  legally  chosen,  are 
the  proper  persons  to  execute  acta 
ordered  to  be  done  by  the  president, 
directors,  and  company,  and  a  promise 
to  pay,  as  the  latter  may  order,  is 
broken  by  not  paying  aooording  to 
the  order  of  the  president  and  direo* 
toni.  The  interest  acquired  by  sub- 
scribing for  shares  in  the  stock  of  an 
incorporated  company,  is  a  good  con- 
sideration to  support  an  action  against 
the  subscriber.  The  promise  to  pay, 
in  such  cases  as  the  president,  direo 
tors,  and  company  shall  appoint^  is 
not  such  a  promise  as  will  support  an 
action  as  for  a  promissory  note.  Union 
Turnpike  Company  v.  Jenkins,        381 

2.  The  act  of  the  legisLature,  of 
1798,  which  was  re-enacted  on  tlie 
3d  of  April,  1801,  contains  no  implied 
grant  of  the  soil  under  water  therein 
mentioned,  to  the  corporation  of  New 
York.  They  are,  under  that  act,  only 
attorneys  for  the  public  The  reser- 
vation in  their  rcsolye  of  June,  1801, 
of  slipage  arising  from  piers  erected 
under  grants  made  by  them  in  pur- 
suance of  that  law,  is  Toid.  The  cor- 
poration has  no  riglit  to  slipage,  from 
piers  running  into  the  East  river,  in 
front  of  South  Street,  A  slip  is  an  in- 
terval or  vacancy  between  two  {ners. 
Mayor,  dbc  v.  Scott,  643 

See  Manhattan  Cokpaht. 


COSTS. 

1.  Quart,  whether  costs  should  not 
follow  in  all  cases  of  delay.  Tbimif- 
end  V.  New  York  Inawance  Chmpamy, 

5 

2.  Costs  roust  muj^t  abide  the  event 
of  the  suit  when  the  circuit  judge  hAS 
not  time  to  try  the  cause.  Way  v. 
Bradt,  118 

See  AoTEON,  2 ;   Bail,  1 ;   Forodli 
SvTRT  AND  Dbtajnbb,  1 ;  NoNscn; 
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'    1 ;  PftACnOB,  11, 15,  16,  22,  24,  26, 
Sa,  42,  47,  60,  66,  66,  69,  76,  86. 

COVENANT. 

I.  A  ooyeoAot  is  an  assignment  of 
^  bond  payable  by  insti^ineDte  from 
the  assignor,  that  "if  the  obligor 
shoold  become  insolvent  or  not  able 
to  pay,  and  the  assignee  should  use 
all  doe  diligenoe,  and  take  all  legal 
laoasurea^  immediately  after  the  seve- 
ral sums  of  money  shall  respeetlTely 
become  due,**  is  brokon  on  theiMial^ 
▼ency  of  the  obligor,  oo'  the  fiiUieg 
due  of  the  first  instalment,  and  the 
assignor  is  then  liable  for  the  whole 
amount,  the  assignee  not  being  obliged 
to  wsit  till  the  last  instalmenl  is  pay- 
able. If  the  first  instalment  be  not 
demanded  in  the  declaration,  It  wiU, 
unless  the  oootrary  be  showti^  be  pve* 
somed  to  have  been  paid.  The  as* 
signee  is  not  precluded  fhom  his  action 
against  the  assignor,  because  he  has 
not  proved  Iris  debt  tinder  the  obli- 
gor's estate.  Thn^  Effch  <<fir  Ekmndorf 
r.  TOtbUa,  427 

See  Yknub,  1. 

OOUNTRRMANB.  ' 
See  Pp^Otio*,  60,  T6. 


COUNTKR  AFFIDAVITS. 
See  PRAoncB,  60. 


COURT  OF  ERRORS 
See  Vkktrr,  1. 

CROSS  surra. 

See  Praoticb,  68. 


CUSTOM-HOUSE  OFFICRR. 
See  JnsnncATiov,  I. 


UAMAGBS. 

Bee  AonoK,  2;  Brkach  of  Orders, 
1 ;  pRAcnoB,  82,  95 


DAT  (lALKKDAE:  ' 
SeePRAonoi)  i. 

DEBT. 
SeeEsOAPi,  2. 

DBCLABATION. 

See  AflsuMPsrr,'  3 ;  Fiuvdb,  STATim 
OF,  1 ;  Jusnoss*  Court,  2 ;  Libbi^ 

3;     PaBTNEBS   AKD    PABTXBBSHnv 
2 ;  PRAOnOB^  16,  17,  96. 

DEEDS. 
See  Orabt,  1 ;  Mhjtabt  Lauds,  1 ; 

PRBSUMFnON,  V 

See  BO^.  1 ;  P&AdnoB, '  2-,   26,  26 
44,  82,  86. 

DEMURRKR: 

1.  If  the  odurt'  be  mtisfied  that  • 
demurrer  is  put  in  merely  (br  delay, 
and  the  opposite  side  has  noticed  the 
demurrant  who  does  not  appear,  the 
demurrer  will  be  overruled;  and  a  rule 
ijt  judgment  ordered, 'the  party  ob- 
taining it  stating  himself  ready  to 
open  the  rul^  If  good  cause  of  demu^ 
rer  or  merits  be  shown.  Oikhriai  ▼. 
Van  Wayenen^  491 

See  PRAonoB,  29. 

DBPOSITB. 
See  AGBBBioan',  1. 

DEPOSITION. 
See  WmiBBB^  1. 

DESIRE. 
See  Trust  1. 

DTSCONnNTANOBi 
i  See  PRAonoi;  12. 
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DISCOVERY  OF  NEW 
EVIDENCE. 

See  Pbaotioi;  21. 


DISTRBS& 
Bee  Abbuhpsit,   2:    Insubano^  5; 

TBBBPAflS,  1. 


DIVIDEND. 

See  COTBNANT,    1. 


DOWER. 
See  Estoppel,  I. 


EJECTMENT. 

1.  Ifa  defendant  has  acknowledged 
the  title  of  the  plaintiflf,  he  cannot 
alVerwards  dispute  it,  and  whether 
evidence  has  been  properly  or  im- 
properly received  for.  or  rejected 
against  such  title,  cannot  be  inquired 
into  by  the  defendant.  /ocAcson,  ex  dem. 
Low  and  others  v  Beynoida,  444 

2.  In  ejectment  the  court  will  al- 
low of  excuses  to  protect  the  posses- 
sion, which  in  other  cases  they  will 
not  receive.    Jackaen  v.  SUka^      503 

See  PossBSSiON,  2 ;  Praotiob,  13, 15, 
62,  62,  64.  84,  86 ;  Rbstitutzok,  (. 

ELECTION. 
See  Infant,  1. 


ERROR. 

Bee  JusncBs'  Court,  2 ;   Pbacticb. 
65,  95 ;  Venire,  1. 

ESCAPE. 

1.  In  an  action  of  escape  from  a 
prison  in  one  county,  that  the  judg- 
ment on  which  the  suit  against  the 
prisoner  was  founded  is  of  record  in 
the  judgment  is  recorded.  Quarts  if 
the  county  where  the  escape  happens 
another  coi;  nty,  is  not  such  a  substra- 
tum as  makes  the  action  local  where 


be  iiot  ti.e  prcper  .ounty  lor  tin 
\  enuo.  B^gtrt  db  Leu*  u  v.  Uildreth,  1 
2.  IVot  vviJI  not  lie  against  tlie  ad 
ministrMtors  of  «(  slierifT  for  nn  esoapi 
in  the  lifatiiue  of  tlieir  intestate.  Mar* 
tin  v.  BradUsy  and  others,  124 

See  Bond,  1 ;  Sheriit,  1,  2. 


ESTOPPEL. 

1.  A  person  holding  nnder  convey* 
anoes  in  fee  deduced  from  the  husband 
of  the  demandant  in  dower,  is  estopped 
from  controverting  the  seisin  of  the 
husband.     Bancroft  v.  Whits^        185 


EVIDENCE. 

1.  If  a  defendant  read  part  of  the 
answer  of  the  plaintiflf  to  a  bill  of  die* 
oovery,  qucere.  whether  the  whole  is 
made  evidence.  Hoffman  d:  Seton  v. 
Smith,  167 

2.  Weight  of  evidence  is  not  always 
a  reason  for  grantin}?  a  new  trial ;  yet 
if  it  appear  that  justice  has  not  been 
done,  it  will  be  so.  Jackson  v.  <Sifiem- 
berg,  162 

3.  A  plaintiff  who  delivers  to  a  con- 
stable a  writ  against  the  defendant  in 
his  own  suiti  on  which  the  defendant 
is  taken  and  imprisoned  on  the  order 
of  the  plaintiff,  cannot,  in  an  action 
against  him  by  the  defendant,  for  false 
imprisonment,  give,  under  the  general 
issue,  the  special  matter  in  evidence, 
by  way  of  justification,  under  the  sta- 
tute for  more  eas}'  pleifding  in  certain 
suits,  but  may  do  it  in  order  to  show 
that  the  defendant  was  not  arrested 
by  his  instructions,  hut  by  virtue  of  a 
superior  authority.    Herrick  v.  Manty, 

25.1 

4.  A  paper  noticed  to  be  produced, 
and  called  for,  is  evidence;  and  the 
party  notidng  has  not  a  right  to  firit 
inspect  it.  Lawrence  A  Whitney  v. 
Van  Home  &  Clarkson,  276 

5.  Copies  of  letters,  Ac.,  remaining 
in  a  foreign  court  of  vice-admiralty, 
and  duly  authenticated  under  the  seal 
of  the  court  wlien  returned  to  a  com- 
mission i&sued  from  the  supreme  court, 
may  be  read  in  evidence.  MiUer  v. 
Livingston^  349 

6.  Parol  evidence  cannot  be  re- 
ceived to  show  that  a  deed  stating  a 
course  for  36  chains  was  meant  tb  ex- 
press only  29.  Jackson,  ex  dem.  Put^ 
nam  v  Bowen,  368 
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T.  An  assignmerit  of  property  under 
0ie  abaoonding  debtors*  act,  ia  evi- 
dence of  insolvency  in  the  debtor. 
TVw  Eyck  &  Elmendarf  V.  Tibbita,  427 

8.  Endorsing  an  appearance  on  a 
writ  of  a  term  past^  is  not  evidence  of 
an  agreement  that  the  proceedings 
shall  be  considerbd  as  of  that  term. 
Gordon  v.  Bourne^  613 

9.  A.  note  of  hand  cannot  be  given 
in  evidence  in  an  action  to  recover  a 
stake  deposited  on  a  wager.  2>e2a- 
maUr  v.  Borlandf  698 

Bee  Award,  1 ;  Rjkctmbnt,  1 ;  Hold- 
ing OVBR,  1  ;   INSUBAWOB,  16,  19 ; 

JuDOMBirr,  1 ;  Praotiob,  21,  68, 
73,  76,  9U ;  Pbomissory  Notb,  1 ; 
SsAWORTmNms,  1 ;  Witness,  1. 


EXCEPTIONS. 
Bee  ICandamubi  1  \  PiuonoK,  47, 49. 


EXCUSE. 

Bee   Ejeotmbnt.    2;    Nonsuit,    1; 
pRAonoB,  4,  d,  44k  61,  63,  74,  76. 


BXPENSSa 
See  PuBuo  PRosioinnoNfl^  1. 


EXTORTION. 
See  iNDioncBNT,  2. 


EXECUTOB& 
See  AsiONiSTBATOBS;  Juffnoxs,  1. 

EXECUTION. 

BeePRAonoi;  12, 27, 92;  Pribonbr,  I. 

EXONBRETUR. 

See  Baii^  1. 


FALSE  IMPRISONMENT. 
See  BviDBNCB,  3. 


FALSE  PAPER& 
See  Inburanos,  8» 


FEB& 
See  iHDionoirr,  2;  Phte  oiAir,  1. 


FEIGNED  ISSUE. 
See  Praotio^  80. 


FINE. 
See  PRAOTioi,  11,  28, 


FORCIBLE   ENTRY  AND    DE- 
TAINER. 

1.  An  indictment  for  forcible  tatry 
and  detainer  must  state  a  seisin  in  the 
prosecutor  at  the  time  of  the  entry, 
and  also  show  an  entry  by  the  defend- 
ant To  entitle  to  costs  it  must  ap- 
pear that  the  party  traversed  the  in- 
dictment The  supreme  court  may 
award  re-restitution.  The  People  v. 
Shaw,  126 


FORFEITURE. 
See  Intrusion,  1 ;  Proplb,  1. 


FRAUD. 
4ee  Bond,  1 ;  Insolybnt,  1. 


FRAUDS^  STATUTE  OF. 

1.  The  statute  of  fhiuds  does  xiol 
require  the  agreement  to  make  a  con- 
veyance to  be  set  forth  in  the  deda- 
ration,  in  an  action  for  not  convey* 
ing  according  to  covenant  MtOer  v. 
JDrake,  4f 


FREIGHT. 
See  Ayrraox,  2. 


FRENCE  INTERCOURSE  BILL 
See  Ihsuranoi^  6. 
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GRANT. 

• 

1.  If  the  grant  of  a  lot  of  land  by 
deed,  spocifj  the  number  of  acres, 
with. a  roTenaDfle  to  amapt  iha^  whole 
lot  wil^  pass  according  to  the  map, 
though  the  deed  specily  fewer  acres 
than  the  map:gifos.i  Jaekfon  ¥.  D^m- 
iorf  493 


See  G0BPOBA.TIOH,  2. 
GENERAL  SESSIONS. 

See  IXDIOTMENT,  1. 


HOLDING  OVER. 

).  If  a  tenant  enter  under  a  lease, 
hoiding  over  after  its  expiration  is 
notrevidenoe  of  fan  adverse  possesaiiML.: 
So  if  the  tenant^s  aon  come  in  under 
btm.  BrandUr  ex  dem.  lUch  v.  Mar^ 
»kaUt  394 


INDEMNITY. 
See  Bond,  1. 

INDICTMENT, 

1.  Indictments  for  a  second  offence, 
where  the  punishment  is  increased, 
must  set  forth  the  record  of  the  former 
conviction;  of  such,  for  gpnand  larceny, 
the  general  sessions  has  no  jurisdic- 
tion. If  a  prisoner  be  indicted  before 
them  for  such  second  offence,*  and 
brought  up  to  the  supreme  court  to 
receive  sentence,  on  a  suggestion  that 
this  is  the  second  offence,  the  supreme 
court  cannol  pronounce  any  other 
judgment  than  the  court  below  might 
have  done.     I%e  People  v.  Youngs^  37 

2.  An  indictment  against  au  attor- 
ney, for  extorting  more  than  his  legal 
fees,  must  state  the  sum  due  and  the 
■pedfio  exoeaa.     The  .People  v.  Rust, 

131 


See^3^LA7SBAL  IflSDIB^  1 ;  FOBOIBLI 

Bktat  ;ain>< i)vrAiKKB»  I;  Paiio- 

TIGl,  49. 


INDORSEMENT. 
See  BiUi  :OFrBxo9iJUUi;  .Kyidsvci^ 

r:8}    PaRTNBBS    AMD.  PaBTIIKBSHIP, 

Notk;  WmrEBfl^  5. 


INFANT. 

I4  Aa.  infiMit ,  of  fourteen  years  of 
ag^  pat  oii'.liial  with  a -.physioian, 
caanet  etoctito  boeoma  a  student  with* 
out  tiie  approbation  of  Ibis  father,  so 
as  to  charge  the  father  with  the 
amount  of  a  student's  fee.  Hart  v. 
maack,  26 


INQUEST. 
See  PRAq;noi^  36^  63,  80. 


[l!^K>L7BNT  ANJ»  INSQLYBNT 
LAW. 

1.  The  waniof  a  atamp.to  an  insole 
vent's  discharge  cannot  be  uiged  aa  a 
reason  to.  show  it  was  pot  duly  ob- 
tained, and  prevent  the  exoneration 
of  his  bail  Fraud  only  can  effect  it. 
Ook  V.  Stafford,  249 

See  CovsKanTr  1 ;  Pbisohbb,  1. 


INSURANCE. 

\.  Tw:o  parBOQ%i  iodudiBg  the  nuM- 
ter,  are  not  a  sufficient  crew  for  a 
vessel  of  36  tons,  from  New  York  to 
Edenton,  in  North  Carolina;  and  of 
this,  if  it  appear  in  the  evidenoe  on 
the  case  made,  the  eonrt  will  judga. 
Dow  V.  Smith,  32 

2.  An  adjustmentk  if  made  on  a  difr 
closure  and  knowledge  of  all  circum- 
stances, is  never  to  be  opened,  exoepi 
for  fraud  or  mistake  in  facts  not  known, 

lb. 

3.  Information  being  received  at  the 
same  time  of  a  vessel's  capture,  recap- 
ture, and  being  carried  into  a  port  of 
the  country  to  which  bound,  takes 
away  the  right  to  abandon.  In  such 
a  case,  if  she  and  her  cargo  be  sold  at 
auctioTi,  the  charges  fall  on  the  aa 
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w&nd:  ^tforsL  whether  newspaper  in* 
fermatioD  be  aueki  on  which  an  aban- 
donment can  be  made  ?  Mmr  v.  Uniied 
Jusurance  Company^  49 

4.  If  goods  be  sold  at  auction  to 
asi-ertain  llieir  deterioration  on  a  par- 
tial loflH,  the  underwriter  is  liable,  ut 
s^mb.  lb. 

5.  If  a  vessel  be  driven  by  distress 
into  a  French  port  where  part  of  her 
cargo  is  taken  away  by  the  offic'ers  of 
government,  nnd  she  prevented  from 
taking  away  her  original  loading,  she 
may,  without  incurring  the  penalty  of 
tlM»  French  interoourae  bill,  purchase 
and  load  with  the  produce  of  the 
country.  A  passport  granted  by  any 
parcioolar  country,  to  protect  against 
ltd  6wn  cruiaers,  is  not  a  sailing  under 
the  protection  of  the  flag  of  the  govern- 
ment granting  the  passport,  so  as  to 
atarop  a  national  cliaracter,  and  break 
a  warranty  of  neutrality.  Jenka  v. 
BaJUU  db  Bowae,  60 

6.  In  a  policy  on  a  vessel  in  a  dis- 
tant port,  from  whence  she  is  to  sail, 
and  stated  to  be  there  on  a  certain 
day,  *'  at,  and  from  "  mean  the  day  on 
which  she  is  mentioned  to  be  there, 
and  the  policy  takes  effect  from  thence. 
It  is  not  necessary  to  disclose  how 
long  a  vessel  has  lain  in  port  antece- 
dent to  a  policy.  The  two  per  cent, 
deducted  on  a  total  loss,  is  in  cases  of 
disaster,  a  part  of  the  premium.  Kern- 
bk  V.  Bovme,  75 

7.  All  damages  arising  immediately 
from  a  jettison  aru  to  be  contributed 
for,  though  they  happen  to  perishable 
articles  which  are  enumerated  in  the 
memorandum,  and  remain  in  specie. 
IVetght  and  vessel  are  to  be  estimated 
in  a  general  average,  at  the  place 
where  the  one  is  paid,  and  the  other 
ia  at  the  time  of  settling.  JTOrcUh 
dt  Biggins  v.  J.  &  Church,  217 

8.  A  general  policy  unaccompanied 
with  any  warranty,  covers,  if  made 
by  a  neuter,  war  risks  of  all  kinds, 
and  against  all  countries.  Under 
such  circumstances,  a  false  charact'T 
is  immateriHl  and  need  not  be  dis- 
closed. Seaworthiness  is  always  im- 
plied, and  never  at  the  risk  of  the 
underwriter.  BamwaUy.  Church,  217 

9.  Ui.der  a  general  policy  on  goods, 
the  as8/  red  need  not  disclose  that  hisj 
interest  is  only  of  an  undivided  part,  | 
but  may  recover  according  to  his  in- 1 
t**re8t.     If  a  vessel  be  captured  and  i 
acquitted,  the  insurer  is  liable  to  tiie 
expf^nses  incurred  in  prosecuting  an 
i&}l}tn\  interposed  against  the  sen- 


tence   oondeniaing    the    assured   in 
costs,  and  to  obtain  compensation  for 
damages  occasioned  bj-  plundering  or 
embezzling,  though  the  expenses  sur- 
pass the  amount  of  the  underwriter's 
subscription.     Whether  the  expenses 
i  incurred  in  an  appeal  be  reasonable 
I  or  not,  is  matter  fur  a  jury.     Lavorenee 
!  A  WfUiney  v.  Vaa  Home  db  Clarkson, 

276 

10.  A  representation  that  a  man 
has  been  naturalised  **  since''  a  parti- 
cular time,  does  not  mean  that  he  has 
been  so  '*ever  since."  Cotdon  v. 
Bourne,  288 

11.  If  a  vessel  be  rendered,  by  the 
perils  insured  agaiuHt,  unable  to  pro- 
ceed with  her  original  cargo,  it  is  a 
loss  of  the  voyage,  though  she  may 
be  able  to  perform  it  with  another 
more  buoyant  When  a  vessel  can- 
not he  repaired  for  half  her  value,  she 
may  be  abandoned.  If  a  vessel  be 
duly  abandoned,  and  refused,  and 
afler  a  sale  for  the  benefit  of  all  con- 
cerned, under  an  order  of  a  court  of 
admiralty,  pronouncing  her  not  worth 
repairing,  she  be  bouglit  in  by  a  part 
owner,  supercargo,  it  is  not  h  waiver 
of  the  abandonment  though,  on  her 
arrival  at  her  home  port  she  be  sold 
at  auction  by  the  assured  for  more 
than  she  oost,  and  he  at  the  time  of 
action  brought  have  the  proceeds  in 
his  hands.  Nur  need  he  make  a  ten- 
der of  her  to  the  underwriter  when 
she  arrives,  nor  of  her  proceeds  after 
sixle.    Abbim  v.  Broome,  292 

12.  The  implied  warrantee  of  sea- 
worthiness in  a  vessel  is,  that  sliu 
shall  be  able  to  perform  iter  voyage 
with  the  cargo  with  which  then 
loaded,  Jb. 

13.  if,  after  a  vessel  has  been  aban- 
doned, she  arrive  in  port,  and  be  there 
fitted  out  by  her  former  owners,  and 
sent  on  another  voyage,  it  will  be  u 
waiver  of  the  abandonment.  Saiiiiier 
y.  Church,  {n)  2\il 

14.  Receipt  of  freight  earned  by  a 
vessel  abandonded  is  not  a  waiver  of 
the  abandonment  if  the  underwriter 
did  not  accept  Abbott  y.  Broome,  25)2 

15.  A  warranty  of  being  the  pro- 
perty of  an  American  citizen  is  proved 
by  reputation,  employ,  and  donticil. 
Interest  in  a  vessel,  by  a  person  who 
saw  the  original  register  in  the  name 
of  the  owner,  when  she  was  about  tj 
sail  on  the  voyage  insured.  Interest 
in  a  Ciirgo,  by  knowing  the  articles 
bought  by  the  phiintitf  and  seeing 
them   go  lui   board.      T     prove  as 
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abandonment,  parol  evidence  is  ad- 
missible, and  it  is  not  necessary  to 
give  notice  tu  produce  the  letter  of 
abandonment,  to  enable  to  show  in 
evidence  the  original  of  which  it  was 
a  copy.     Peyton  v.  HaUett,  363 

16.  Neitlier  an  acquittal  nor  a  resti- 
tution of  goods  prejudice  an  abandon- 
ment once  duly  made.  In  case  of  a 
restitution  of  goods  to  an  owner,  at  a 
port  into  which  a  vessel  is  carried,  he 
is  not  bouud  to  send  them  on  to  their 
port  of  destination.  Though  an  ad- 
justment made  by  the  agent  of  the 
out-door  underwriters  does  not  con- 
clude tlie  insurer  from  siiowing  errors 
in  it,  if  tiiey  do  not  dissent,  they  are 
bound.     Bitrdes  v.  HcUlett,  446 

17.  If  both  insured  and  insurer  in 
a  policy  containing  the  usual  clause 
of  warranty  against  contraband,  know 
ttiere  is  contraband  on  board,  th>3 
warranty  will  apply  only  to  the  goodn 
assured.     Bavne  v.  ShaWf  489 

18.  In  a  policy  on  commissions  on 
lawful  goods,  the  warrantee  on  ccn- 
trnband  is  not  broken,  though  the  As- 
sured be  captain,  and  consignee  of 
illicit  articles,  shipped  on  board  with- 
out the  knowledge  of  the  underwriter. 
IXpeyster  A  CharUon  v.  Gardrur^  492 

19.  In  judging  whether  a  vessel  has 
Ixen  lost  in  a  voyage  insured,  the 
usaal,  and  not  the  utmost  lengfth  of 
sa^h  r*  voyage  is  the  period  on  which 
tlie  jury  is  to  proceed.  If  two  storms 
are  given  in  evidence,  on  a  policy  for 
tifue,  the  one  within  and  the  other 
without  the  period,  it  is  for  the  jury 
t<.<  Bay  in  which  the  loss  happened. 
An  insurance  on  freight  and  cargo, 
after  a  knowledge  of  a  storm,  does 
not  conclude  the  jury  from  finding  the 
vessel  lose  in  a  previous  storm.  Brown 
db  Ktmberly  v.  NtiUton  ds  Bunker^  626 

20.  Property  warranted  to  be  neu- 
tral, must  not  only  have  every  docu- 
ment necessary  to  pro^e  its  neutrality, 
aocordiug  to  treaties  and  the  law  of 
nations,  but  it  must  not  be  accom- 
panied with  any  papers  tocompromit 
its  neutral  character.  If  under  such 
a  warranty  on  goods,  the  outward 
cargo  appear  to  have  produced  less 
tlian  the  homeward  one  cost,  the  as- 
sured in  a  voyage  from  a  holligerant 
country  must  show  that  the  excess 
was  derived  from  neutral  funds.  Blagge 
▼.  [United  Jns.  Co.  549 

21.  If  a  commander  of  a  convoy 
make  a  friendly  r>apturc  of  one  of  his 
wmvoy,  it  will  not  exonerate  tlie 
anderw.  iter,  uud  a1  a  case  of  aban  luu- 


ment  as  for  a  total  loss.     Oiv&rnemt' 
&  Kemble  ▼.  United  Ins.  Co,  693 

INSTALMENT. 
See  GoYXNANT,  1. 

INTABBST 
See  iKgURAKCE,  9, 16 ;  Pbwovkb,  I. 

INTRUSION. 

1.  Intrusion  for  a  forfeiture  of  lands 
granted  in  fee,  will  not  lie  betdre 
office  found.  Intrusion  must  be  ol 
the  actual  possession  of  the  people 
Tht  People  V.  Brown^  416 

ISSUE. 

1.  A  younger  issue  being  tried  at  a 

circuit  is  not  always  conclusive  that 

an  older  might  have  been  brought  on. 

Wetd^.EUis,  116 

See  Praotxo^  69. 


JETTISON. 
See  Ateragb,  1 ;  Carrieb,  1 ;  Ix- 

8URAMCS|  1. 


JUDGE. 

See  Manhattan  Gokpant,  1 ;  Phao 
TIOK,  48.  69. 

JUDGE'S  CERTIFICATE. 
See  Practice,  76,  77,  87,  94. 

JUDGE'S  CHABiE. 
See  Praotigb,  47,  49. 

JUDGE'S  NOTEa 
See  Pbactioi^  73. 

JUDGMENT. 


1.  A  iudgmont  in  a  sister 
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nAy  yrima  facie  evideuce  of  a  debt, 
%nd  Uie  considcratioQ  examinab  e  ia 
oar  courts    Hitchcock  db  Fitch  v.  Aiken, 

460 

Bee  BoxD,  1,  2;  Ck>aNoyiT;  Ebcapb, 
1 ;  Practticb,  2,  16,  35,  44,  66, 157, 
82,  86,  95. 


JUDGMENT  AS  IN  CASE   OF 
NONSUIT. 

See  Nonsuit. 


JUDGMENT  INTERLOCUTORY. 
See  Pbaotice,  2,  28,  44. 


JURISDICTION. 

See  FoRoiBLB  Entry  and  Detainer, 
1 ;  Indiothent,  I ;  Ju8TI0E8|  I ; 
Practiob,  48. 

JURY. 
See  Struck  Jubt. 

JUSTICBa 

1.  The  jiistice's  court  has  no  Juria- 
dnstion  in  suits  by  or  a^ust  execu- 
ttffs  or  administrators.    Wayy,  Oarey, 

191 

2.  The  declaration  in  a  justice's 
court  sliould  be  so  far  formal  as  to 
show  the  cause  of  action,  or  it  will  be 
%ital  on  error.    Houghton  v.  Strong, 

486 

See  PRAoncs,  96 ;  Witness,  7. 

JUSTIFICATION. 

1.  Probable  cause  of  seizure  is  not 
justification  to  a  custom-house  offi- 
cer, seizing  under  the  revenue  laws 
of  the  United  Statea     He  seizes  at 
his  own  peril.    Imiay  v.  SandSf    566 

See  Eyidencb,  3 ;  Libel,  2. 


LARCENY. 
f^  Collateral  Issues,  1 ;  Indict- 

KEN'r.  1. 


LEVY. 
See  SHBBI77,  3, 11 


LIBEL. 

1.  The  denying  any  disrespectAil 
intention  in  a  libellous  publication  on 
the  court,  is  no  justification,  if  the 
words  published  be,  in  the  opinion  of 
the  court,  contemptuous.  The  People 
y,  Freer^  485 

2.  The  intent  of  a  publication  will 
not  justify  it,  if.  in  the  opinion  of  the 
court,  it  be  a  contempt  against  them. 
The  People  v.  Freer,  518 

3.  Sending  a  libellous  letter  to  the 
plaintifif  himself  is  not  a  ground  for 
an  action  by  him.  Every  letter  sent 
is  presumed  to  have  been  sealed.  In 
an  action  for  a  libellous  letter,  the 
plaintiff  must  show  a  publication. 
Stating  it  to  have  been,  ^*  by  means 
of  its  being  sent  to  and  received  by** 
the  plaintifi'  is  bad,  and,  as  showing 
on  the  face  of  the  record  no  publica- 
tion«  is  good  cause  for  arresting  the 
judgment     Lyle  v.  Clason,  581 

See  Practiob,  78. 


LIMITATIONS. 

1.  In  an  action  on  a  promissory 
note  made  in  Connecticut,  our  statute 
of  limitations  may  be  pleaded  in  bar. 
Nash  V.  Jkipper,  402 


MANDAMUa 

1.  A  mandamus  lies  to  the  court  of 
common  pleas  for  not  signing  a  bill  of 
exceptions.  JUhe Peoples.  TheJudgee 
of  Washington  Comty,  511 

See  Praotioe,  9. 


MANHATTAN  COMPANY. 

1.  If  a  judge,  under  the  sixth  se(^ 
tion  of  the  act  incorporating  this  com- 
pany, grant  a  wt«rrant  for  the  appoint* 
ing  apprisers,  ho  cannot  revoke  it  A 
freeholder  of  the  city  of  New- York  1% 


Vol.  I. 
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under  that  section,  incompetent  to 
act  as  an.  appriaer  of  the  damaflree 
done  in  the  alroetn  by  laying  the  Man- 
hattan pipes.  OorporcUion  v.  Manhat- 
trm  Ckmipany^  507 

MAP. 
See  Grant,  1. 

MASTERS  OF  SHIPa 
See  Breaoh  op  Obdsrs,  1. 

MEMORANDUM  IN  A  POLICY. 
See  iNStmANOi,  7. 

MERITS. 
See  pRAonoB,  IB,  57. 

MILITARY  LANDa 

1.  Under  the  act  of  the  8th  of  Janu- 
ary, 1794,  for  registering  deeds  of 
military  lands,  Aa,  a  prior  deed  not 
deposited  in  tlie  clerk's  office,  is  void 
against  a  subsequent  purchaser  for  a 
bona  fide  consideration,  whose  deed  is 
deposited.  Jackson^  ex  dem.  PtfUer  ▼. 
Bubbcwd,  82 

MISTAKE. 
See  PaAcncR,  8, 16, 61, 57. 

MITIGATION. 
See  EviDENOE,  3. 

MONEY  HAD  AND  RECEIVED. 

1.  In  this  action  the  plaintiff  must 
show  a  ri^ht  in  iiimself.  Mayor,  d;c., 
of  New  York  v.  ScotL  543 

MONEY,  PAYING  INTO  COURT. 
See  Praotiob,  10,  94. 

MUTE,  STANDING. 
See  Collateral  Issues,  I. 


NATURALIZATION 
See  IVBURAKOB,  10. 


NEUTER. 
■See  iMSURAiroE,  8,  30. 


NEW  YORK. 
See  Corporation,  2;  Makhattai 

COMPANT,  1. 


NEW  EYIDENCK 
See  Practioe,  21. 


NEW  TRIAL. 
See  Eyidbec^  2 ;  Praotigb,  10,  2: 

NISI  PRIUS  RECORD. 
See  PracticEi  83. 


non-enumerated  motion. 

aee  Praotzoe,.  18^32;  RULBI,  2. 


NONPROS. 
See  Praotiob,  65,  82. 


NONSUIT. 

1.  Though  unavoidable  drcum- 
stances  may  be  an  excuse  for  ,not 
having  judgment  as  in  case  of  nonsuit 
yet  they  will  not  excuse  ooets.  Bm- 
8cl  V.  BzU,  252 

See  Praotior  4,  16,  26,  37,  38,  47, 
56,  60,  66,  93. 


NOTICE. 

See  Bills  op  Exchaxgf,  1;  Evi* 
DENOB.  4;  Insurance,  15,*  Prao- 
tiob, 3,  5,  6,  8,  13,  26,  ?1,  32,  37, 
41,  44,  50,  51,  63,5;  19.  60,  71, 
79,  80,  67. 
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OBLiaATIOK,  OULIOOBt  OBLI- 
GES. 

■SeeBoMX 


OPFIOB  POUND. 
See  ImnrasioH,  1 }  Piopiii,  1. 


ONONDAGA  LANDa 
Qee  MlIiiTjLBT  Lakdb;  Pbaotiob,  62. 


OUSTBB. 


.X. 


PAPERS  NOTICED  TO  BE  PBO- 
DUOED. 

.See  EvoDsvoB,  4;  Insubanos,  16. 


PAROL  EYIDENCE. 
See  EiDBVOBi  6 ;  Inbubanos^  16. 


PARTNERS  AND  PARTNER- 
SHIP. 

1.  Facts  from  which  a  partnership 
may  be  inferred  are  matter  for  a  jury, 
and  should  be  rebutted  by  eridence. 
An  endorsement  by  one  of  a  firm  in 
his  name  and  compBoj.  is  Rood  to 
bind  the  other  partners,  though  the 
firm  has  always  been  known  by  the 
name  of  another  purtner  and  company, 
unless  it  be  shown  that  there  is  such 
a  distinct  house  as  that  by  the  style 
of  which  tlie  endorsement  is  made. 
Drake  and  another  ▼.  Ekoyn  etal,  1 84 
-  2.  An  endorsement'in  tlie  name  of 
a  firm  by  a  partner  is  good,  and  may 
be  -declared  on  as  the  endorsement  of 
the  firm.  ManhaWm  Company  v.  Led' 
Uord,  192 

See  Pbouissobt  Notk,  2. 


PARTITION. 
See  P&AonoXf  7,  14.  46. 


PASSPORT. 
See  IxBUBAircn,  6. 


PBRFORllANCE. 
See  Plbas  and  Pleaprio,  1. 


PEOPLE,  THK 

1.  The  people  can  acquire  seisin  ot 
possession  of  lands  granted  in  fee  foi 
a  breach  of  condition,  only  by  matter 
of  record  and  office  found.  The  Peo- 
pie  y.  Brown,  416 


PERJURY. 
See  SlavdkB}  1. 


PERISHABLE  ARTICLEa 
See  iKSURANOii  7. 


PHYSICIAN. 

1.  There  is  no  settled  fee  for  physi- 
cians  in  the  city  of  New  York  for 
taking  a  student    Bart  v.  SoBadif  26 


PILOT. 
See  AfiSUMFSiT,  2. 


PLEAS  AND  PLEADING. 

1 .  An  averment  of  being  "  ready 
and  prepared  to  execute  a  convey- 
ance according,  &c ,  but  that  the  de- 
fendant did  not  attend,  and  has  re- 
fused," is  a  sufficient  stating  of  an 
offer  to  perform  by  the  plaintiff.  Mil' 
ler  V.  Drakey  46 

See  AonoN,  1 ;  Assumpsit,  3;  Award. 
1 ;  Forcible  Entry  and  Detainer, 
1 ;  Frauds,  Statute  or,  I ;  Li3|f 
tations,  1 ;  LiBEi^  3 ;  Slander,  1 
Trespass^  2. 
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POLICY  OF  INSURANCE. 
Boe  ABAyDONMENT.  1 ;  Adjustment  ; 

AveRi.GB,     I  ;     iNSU&AliCB  ;     SbA- 
W0RTHIMB88. 


POSSESSION. 

:.  A  sole  possession  for  forty  years, 
oy  one  tenant  in  common,  amounts 
to  an  ouster.  Van  Dyck  v.  Van  Bewen 
db  Vosburgy  84 

2.  An  adverse  pedis  posaeaaio  for 
twenty  years  and  upwards,  with  a 
claim  of  title  in  other  lands,  in  right 
of  tlial  p«di8  possesaiOy  which  lands 
are  part  of  the  lot  on  which  the  j>e- 
dis  passesaio  is  taken,  is  a  bar  to  a 
recovery  in  ejectment  Jaekaon^  ex 
dem.  Putnam  v.  Bowen,  368 

See  HoLDiKQ  Ovieb,  1 :  Intrusion,  ] ; 

PflOPLB,  1 ;  PrBSUMPTION,  1. 


POSTEA. 
See  Praotiok,  63. 


POUNDAGE. 
See  Shkbiff,  3. 


PRACTICE. 

1.  If  notice  for  applying  for  a  com- 
mission specify  names  of  commission- 
er^ and  the  party  served  do  not  then 
objei-t  he  is  concluded.  Ibwnsend  v. 
New  York  Ins.  Co.,  4 

2.  In  an  action  on  a  note  or  bill,  ifj 
afler  default,  rules  for  interlocutory 
judgment  and  assessing  damages  be 
not  entered,  the  court  will  set  aside 
the  proceedings,  tliough  if  the  default - 
be  regulur  lliat  will  stand,  witli  liberty ' 
to  perfect  the  judgmcut  in  tlie  term,  | 
if  the  plainiiff  can  so  do.    Oristoold  v. 
Stoughtortj  6 

3.  Trial  by  record  must  be  brought 
on  by  notice,  as  in  cases  for  argument 
Jfanhattan  Comp'iny  v.  Herbert,         6 

4.  After  stipulation,  the  court  will, 
an    spcciul    circ'uniHtnnoes,   allow   a 
second  excuse  against  a  motion  for 
judgment,   as    n  ca.se  of  a  nonsuit. ' 
LivingtfUm  v.  Ifel^iJielH,  6 

6.  Notice  of  I'lotion  to  refer  must' 
fx>iitiiiti  Udujes  o(  referees;  the  court 


only  appoints  an^l  does  not  nomlnatt 
them.     Bedle  v.  WiUett,  1 

6.  Notice  of  a  motion  may  be  for 
some  other  than  the  first  day  of  (em, 
but  then  it  must  show  an  excuse  why 
not  given  for  the  first  day,  lb, 

7.  In  partition,  the  rule  io  appear 
and  plead  must  be  moved  for,  and  ia 
not  of  course.     Seaman  v.  Davei^port^ 

1 

8.  Misprision  of  a  clerk  in  drawing 
np  a  rule  of  court  will  be  amende ; 
and  if  notice  of  the  error  has  been  im* 
mediately  given  to  the  adverse  party, 
the  same  benefit  maybe  had  as  if  the 
rule  had  been  right  J,  B,  Okturch  y. 
Ohited  Ineurance  Company  ^  7 

9.  Peremptory  mandamus  will  be' 
set  aside  I  on  motion,  if  unfairly  ob- 
tained.    EveriU  ads.  The  People^        8 

10.  On  moving  for  a  new  trial,  the 
court  will  not  order  the  amount  of  the 
verdict  recovered  to  be  brought  into 
oourt  though  admitted  Co  be  due,  the 
special  bail  bankrupts,  and  the  princi- 
pal, on  the  eve  of  insolvency.  BaUd 
V.  CoUon,  11 

11.  Costs  of  a  fine  levied  by  the 
sheriff  are  not  payable  by  the  party 
on  whom  levied.     Oilbert  v.  Brazier^ 

13 

12.  Liberty  to  turn  a  case  into  a 
special  verdict^  stays  execution  tiU 
the  next  term  after  decision  giveo. 
Van  Dyck  v.  Van  Bewen  dt  Voabury, 

13 

13.  In  ejectment  against  several  de- 
fendants, though  they  sever  in  plead- 
ings, and  enter  into  separato  consent 
rules,  the  notices  and  pleadings  must 
be  entitled  against  aU.  Jaekeon,  es 
dem.  Jauncey  v.  StOes,  19 

14.  In  partition,  only  notice  and 
affidavit  of  service  is  read,  not  the 
petition.     BeU  v.  Rhindander,        20 

16.  If  the  plaintur,  in  ejectment, 
count  upon  demises  by  penxms  who 
are  dead,  the  defendant  after  entering 
into  the  consent  rule,  may  apply  to 
have  their  names  struck  out  of  the 
declaration  without  costs.  Jackaon^eat 
dem.  Low  v.  Reynoida,  30 

16  Mistake,  by  an  attorney,  of  a 
rule  of  practice,  may  prevent  judg- 
ment, as  in  case  of  nonsuit  but  will 
not  prevent  coats.  Shefieid  v.  Waimm, 

22 

1 7.  On  p  "odudng  tlie  certified  copy 
of  an  original  writ,  the  count,  in  the 
declaration,  may  be  amended  by  it 
FaUmer  v.  Steele,  22 

18.  On  a  non-enumerated  motion 
for  irregularity,  merits  lamnot  bi^  ea* 
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tered  into,  bat  on  merits  irregularity 
Biiiy  be  shown.    Remsen  v.  Jsaacs,  22 

19.  If  a  case  made  do  not  set  forth 
the  merits  of  the  cause  as  they  appear* 
ed  on  the  triHl,  and  the  amendments 
proposed  do  not  reach  the  hands  of 
the  counsel  employed  within  a  time 
afl^reed  on,  and  within  which  they 
might,  but  for  accident  have  arrired, 
the  court  will  ^^rant  a  further  day  to 
amend  and  perfect  the  case.  Bun  y. 
Bwrne^  23 

20.  All  cases  intended   for  argu 
ment  must  be  duly  noticed  before  the 
term  to  the  clerk,  that  he  may  enter 
them.    Anonymous,  24 

21.  The  court  will  not  grant  a  new 
trial  when  there  has  been  evidence 
on  both  sides.  Applications  for  new 
trials  on  subsequent  discovery  of  new 
and  material  testimony,  must  state  it, 
that  the  court  may  judge  of  its  mate- 
riality.    Hai»ey  v.  Watson,  24 

22.  Entering  into  an  agreement  in 
the  nature  of  a  rule,  to  stay  proceed- 
ings on  a  bail  bond,  and,  alter  notice 
of  bail,  declaring  in  the  original  suit, 
is  a  waiver  of  a  right  to  a  plea  in  the 
bail  bond  suit.  If  the  plaintiff  pro- 
ceed on  the  bail  bond,  Im  will  be  en* 
titled  to  costs  only  up  to  the  time  of 
notice  of  special  bail ;  and,  on  pay- 
ment of  tliose,  all  subsequent  proceed- 
ings will  be  stayed.  Huguet  v.  Hal- 
kU,  65 

23.  Last  proclamation  of  a  fine  made 
mmc  pro  tunc     Van  Ness  v.  Oardinei\ 

69 
*  24.  If,  after  suit  brought,  the  sum 
be  reduced  by  a  partial  payment,  bo- 
low  $260,  and  a  cognovit  taken  for 
the  residue,  supreme  court  costs  can- 
not be  taxed.  The  plaintiff  should 
have  taken  his  cognovit  and  entered 
his  judgment  for  a  sum  above  $260. 
JP  Qregor  v.  Lovdand,  66 

24a.  lij  in  the  leading  suit  of  causes 
consolidated,  more  than  $25U  are  re- 
covered, it  will  not  entitle  to  supreme 
court  coete  in  suite  where  less  are  re- 
covered. ^  lb. 

26.  If  a  suit  be  compromised  be- 
tween the  parties,  withouc  the  know- 
ledge of  the  attorney,  and  nothing 
said  about  the  costs,  oach  party  pays 
his  own.      Watson  v.  Dt  Peyster,     66 

26.  Notice  of  a  motion  for  judgment 
as  in  case  of  nonsuit,  sent  by  tlie 
mail,  is  not  good,  though  it  might 
save  a  de&ult     Hudson  v.  Henry,  67 

27.  To  an  application  for  a  supet'se- 
deas,  for  not  hav'ng  been  charged  in 
execution  ¥rith  n  three  months  after 


judgment,  it  is  a  good  answer  thai 
the  defendant  has  since  been  chaired. 
Manhattan  Go.  v.  Smith,  67 

28.  Attorneys,  on  being  retnined. 
should  examine  the  stete  oC  proceed- 
ings, though  it  is  but  fair  that,  on  ii(»- 
tice  of  retamer,  the  plaintiff's  attorney 
should  disclose  them ;  for  want  of  so 
doing,  in  a  suit  against  bail  after  de- 
fault entered,  writ  of  inquiry  and 
judgment  thereon  set  aside.  Steets 
ads.  Tsnant,  08 

29.  The  suing  out  of  the  writ  is  the 
commencement  of  the  suit,  and  if  it 
appear  on  the  pleadings  that  the 
cause  of  action  be  subsequent,  it  is 
futel  on  special  demurrer.  Lowry  v. 
Lawrence,  69 

30.  The  court  will  not  pronounce 
jud/ment  on  a  prisoner  convicted  at 
oyer  and  terminer,  if  the  record  be 
not  before  them.      McNeils  Cast,   72 

31.  Service  of  a  notice  of  motion  on 
a  person  in  the  house  of  the  attorney 
is  not  sufficient:  it  ought  to  be  on  the 
clerk.    Anonymcub,  73 

32.  Service  of  notice  on  an  agent, 
for  non-enumerated  motions,  may  be 
on  the  first  day  of  the  term  for  the 
next  non-enumerated  day ;  but  there 
must  be  an  excuse  for  not  noticing 
for  the  first.     Moyk  v.  OilUnghani,  73 

33.  A  commission  to  examino  may 
be  before  issue  joined.  A  rule  for  a 
commission  suspends  the  trial  till  the 
rule  be  vacated,  or  leave  to  proceed 
obtained.  But  if  the  defendant  ap- 
pear at  the  trial  and  examine  wit* 
nessos,  it  will  be  a  waiver  of  the  rule 
to  viicnte.  Brain  v.  Hodelicks  d:  Shiv' 
ers,  73 

34.  When  there  are  cross  causes, 
and  the  plaintiff  in  each  suit  has  a 
verdict,  if  material  facts  be  omitted  in 
the  case  made  by  the  defendant,  and 
the  papers  from  whence  they  are  to 
be  ascertained  be  in  the  hands  of  the 
plaintiff,  the  court  will  not  order 
judgment  to  be  entered  because  cases 
have  not  been  delivered,  but  will  g^ve 
leave  to  amend  and  perfect  Codwiae 
V.  Hacker,  74 

36.  A  motion  in  arrest  of  judgment 
may  be  after  default,  and  the  defend- 
ant's coming  iu  and  examining  wit- 
nesses on  the  execution  of  the  writ  of 
inquiry,  if  it  appear  on  the  face  of  the 
rec-ord  that  the  action  is  not  main- 
tainable.   CaUagan  v.  Hallett  A  Bow/te, 

104 

36.  If  a  cause  has  been  duly  set 
down  on  the  day  calendar,  and,  oc 
being  called,  the  detendant  does  not 


rti2 


INDBZ. 


uppear,  aor  his  ooansel,  wh6  is  then 
in  court,  the  plaintiff  maj  take  an  in- 
quest which  the  court  will  not  set 
RHide,  though  merits  be  sworn  to,  if 
the  absence  of  the  defendant's  coun- 
sel be  not  Mccounted  for.  FMt  y. 
Wriffhi  db  Buchan,  111 

31.  If  a  notice  of  motion  fbr  non- 
suit be  titled  verstta  instead  of  ad  feo- 
kuni^  and  the  affidavit  rightly  titled, 
the  notice  is  good.    Ryeis  ▼.  HiUff&r^ 

112 

38.  If  there  be  a  neglect  in  not  pro- 
ceeding to  trial,  the  defendant  must 
aeail  himself  of  it  the  first  opportunir 
tj,  or  it  will  be  a  waiver,  and  subject 
him  to  costs  if  iie  afterwards  move 
for  judgment,  as  in  case  of  nonsuit 
Brandt,  tx  dem.  BieketUf^  v.  BuckhoiU, 

113 

39.  The  rale  for  consolidating  ap- 
plies only  to  several  actions  on  one 
policy,  and  does  not  extend  to  several 
policies  on  one  rislc,  though  the  ques- 
tion be  the  same  on  all,  for  the  con- 
tracts are  several.     Camman  v.  Ur^iL 
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40.  If  the  defendant  has  ^ined  in 
a  commission,  the  court  will  not,  on 
the  plaintiff's  application,  vacate  the 
rule  by  which  it  was  granted,  but 
will  grant  one  to  proceed  to  trial,  not- 
withstanding the  commission.  SfnUer 
y.  HaUett,  116 

41.  The  court  will  not  discharge,  on 
motion,  a  person  arrested,  whilst  at- 
tending a  reference  under  an  order  of 
the  common  pleas,  if  there  be  no  no- 
tice of  motion,  but  will  only  grant  a 
rule  to  show  cause.     Orover  v.  Oreen^ 

115 

42.  When  a  defendant  commits  a 
crime  for.  which  he  is  sentenced  to 
the  state  prison,  the  plaintiff  may  dis- 
continue without  payment  of  costs. 
Lackey  <k  Briggs  v.  M' Donald,       116 

43.  If  a  plaintiff  get  relieved  fVom 
bis  own  stipulation,  he  restores  the 
defendant  to  all  rights  as  he  stood 
when  the  stipulation  was  entered  into. 
Malin  v.  Kinney ^  111 

44.  On  set.  fa.,  notice  of  entry  of 
the  rule  to  appear  and  plead  need  not 
he  given,  as  the  sci.  fa.  is  notice  of 
itseltj  and  the  default  may  be  entered 
9n  the  expiration  of  the  rule,  but 
judgment  cannot  be  entered  till  four 
aays  after.  If  it  be,  judgment  will  be 
set  aside,  and  the  detault,  if  regular, 
stimd.  No  delault  overset  aside  when 
regular,  except  wtien  accounted  for  to 
the  satisfaction  of  the  court  Spencer 
v.  Webb.  118 


46.  In  partttloii,  if  tl»  dvlbildMil 

does  not  appear,  the  oourt  w£lyOM 
motion,  make  an  order  for  partitioQ 
as  prayed  for.    Ifdimm  r.  Oim  ei  aL,' 

121 

46.  To  change  the  venue  in  a  Inmsi 
tory  action'  special  causa  mnst   be 
shown.     Wooda  v.  Van  Rankin^     Itt 

4T.  If  several  aetions,  taming  tm 
the  same  point,  be  noticed  fofr  trial, 
and  on  the  bearing  of  the  first,  the 
judge  direct  a  nonsuit,  exceptions  to 
which  is  taken  by  tlie  oounsel  for  the 
plaintiff^  he  will  not  be  li^e  to  judg- 
ment, as  in  case  of  nonsuit,  for  no« 
proceeding  to  trial  on  the  other  canseib 
nor  be  obliged  to  stipolate,  and  ooeth 
must  abide  the  event  of  the  suit: 
Campbell  V.  Mfmger^  129 

48.  If  a  party  to  a  suit  referred 
cannot  produce  his  witness  by  the 
time  of  hearing,  a  judge  at  chamberii 
or  the  court,  if  sitting*  will  stay  pro* 
oeedings.  The  defendant's  attorney 
having  nominated  referees,  and  Ibe 
party  not  having  objeeted,  cannot^  on 
that  ground,  mote  to  set  aside  the  r»* 
port     Otmibsr,  Wyekof,  14T 

49.  If  an  indictment  be  removed  from 
the  sessioris  inti»  the  supreme  coarii 
any  exceptions  may  be  taken  to  the 
charge  of  the  judge  by  making  acaee; 
and  bringing  it  before  theconrt  intiie 
same  manner  as  in  civil  proceedinga. 
I%e  People  v.  OrosweU,  149 

50.  If  a  plaintiff  notioe  hie  oaam 
for  trial,  and  afterwards  ooiantermand 
il,  he  must  pay  the  defendant  the  in- 
termediate costs  of  subpcBnaing  his 
witnesses.    Jadkaon  v.  Jfaan,        12S 

61.  Notice  to  relbr  roust  contidn 
the  names  of  the  referees.  Misappr^ 
hension  of  a  rule;  or  ignorance  of « 
late  determination,  may  be  offiored  as 
excuses  for  not  noticing  for  tlie  first 
day  of  term.  If  the  ground  of  opposing 
a  reference  be  that  a  point  of  law  will 
arise,  it  ought  to  be  expressly  stated 
what  it  is,  and  that  it  is  as  advised  bj 
counsel.    iMahtr  v.  WoJUkan^  149 

62.  In  order  to  be  admitted  as  a 
defendant  in  ejectment,  a*  privity  must 
be  shown  between  the  applicant  and 
the  tenant ;  it  is  not  enough  that  the 
party  claims  title  and  has  a>  real  and 
substantial  defence.  Jwkson,  ex  detiL 
Winter,  V.  M'Ev&y,  •  161 

63.  Sudden  indisposition  of  oounsel 
and  sttomey,  ji  an  excuse  for  not  pro- 
ceeding to  trial,  but  will  not  exempt 
from  costs.  ^kK-kmm,  es  dem.  Modmany 
V  Brown,  152 

53a.  A  motisn  oannot^be  extended 
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Id  objects  not  specified  in  the  notice. 
Aiexandtr  v.  £!sfen,  162 

64.  Nine  days'  notic'e  is  enough  in 
Cayuga,  to  produce  papers  in  Albany, 
distant  180  mile&  Jaekaotij  ez  dem. 
Watson,  V.  Marshy  163 

66.  Whenever  a  plaintiff  amends 
bis  declaration,  the  defendant  has  an 
election  to  plead  de  novo,  Wdb  v. 
WWcU,  163 

66.  All  irregularities  are  waived  bj 
a  defendant  if  he  appear  on  trial.  On 
Judgment  for  nonsuit,  nm,  the  defend- 
ant should  make  a  demand  of  his 
costs,  with  a  copy  of  his  rule  annexed, 
and  if  not  paid  within  twenty  days, 
he  may  enter  judgment,  and  if  he  do 
not  BO,  the  plaintiff  will  be  regular  in 
noticing  for  trial.  GUlUand  v.  Mor- 
reO,  164 

67.  When  proceedings  have  been 
regular,  a  mere  affidavit  of  merits  is 
not  sufficient  to  set  them  aside.  In 
such  case,  if  tiiere  has  been  a  mistake, 
on  which  the  judgment  has  been 
taken,  the  defendant  will  be  relieved 
only  on  costs  and  terms.  Cogetoeli  v. 
Vanderbe>%  1 66 

68.  On  a  reference,  if  a  receipt  given 
after  the  rule  made  be  offered  in  evi- 
dence on  the  part  of  the  defendant 
and  objected  to  by  the  plaintiff,  the 
special  matter  and  facts  should  not 
l^  returned  to  the  court;  but  the 
referees  should  admit  the  evidence, 
and  make  the  report  on  it,  that  the 
party  aggrieved  may  bring  it  fully  be- 
fore the  court.  Quoerej  if  a  special 
matter  of  Cict,  without  a  decision,  be 
in  any  case  a  report  within  the  mean- 
ing of  the  rule     Hawkins  v.  Bradford, 

160 

69.  When  a  plaintiff  resists  a  mo- 
tion for  judgment,  as  In  case  of  non- 
suit, tor  not  proceeding  to  trial,  if  he 
ir.siMts  on  not  hnving  been  able  to  try 
his  jatise,  and  others  have  been  heard, 
he  must  tjhow  tliey  were  older  is-sues. 
Jackson,  ex  de/n,  WiUiams^  v.  Gham- 
berlin^  171 

60.  If  a  witness  has  been  in  tlie 
power  of  a  plaintiff,  he  must  sliow 
endeavors  to  ohUtin  Ills  testimony,  or 
he  will  not  be  allowed  to  urge  the 
want  of  it  for  not  proceeding  to  trial. 
Counter  affidavits  to  those  in  opposi- 
tion are  not  admissible,  if  a  suit  be 
called  and  passed,  the  rcnsons  why 
should  be  made  appear  by  the  coun- 
sel in  the  cau.se.  If  an  offer  of  a  com- 
promise be  made  to  the  plaintiff  and 
reAised,  on  a  motion  for  a  nonsuit,  the 


oourt  wiU  not  order  hem  to  m  loh 
posed,  fU  jemb,  Decu  v.  8mi1\  171 
61.  If  M\  alien,  on  remov.ng  his 
suit  into  the  fedor&l  courts  file  his  pe* 
tition  at  the  time  of  filing  special  bail, 
he  is  in  season,  though  the  bail  have 
been  excepted  to.  Arjo  v.  Monietio^ 
I  248 

!  62  After  service  of  a  declaration 
in  ejectment  on  a  tenant^  though  it 
may  be  a  totally  informal  one,  yet  it 
is  sufficient  to  set  him  on  inquiry; 
[  and  \f'  a  rule  to  show  cause  why  the 
plaintiff  should  not  amend  be  granted^ 
:  fixing  it  in  the  clerk's  office  is  good 
'service  on  the  tenant  If  proceed- 
ings bo  commenced  for  lands,  to  whieli 
a  title  has  been  awarded  by  the  com- 
missioners for  settling  disputes  re^ 
latiug  to  lands  in  Onondaga  within 
three  yeans  after,  it  is  sufficient,  and 
though  they  may  be  faulty,  and  re- 
quire amendment  after  the  three  years^ 
it  is  sufficient  to  entitle  the  plaintiff 
to  proceed.  Jackson^  ex  dem.  Boge^ 
boom  V.  sales,  249 

63.  A  motion  cannot  be  made  to 
set  aside  a  writ  of  inquiry  in  the  pos- 
session of  the  plaintiff  not  returned, 
and  on  which  no  inquistion  has  been 
taken ;  but  if  a  jury  has  been  empan- 
nelled  on  it,  and  has  given  a  verdict 
on  a  hearing,  ctt|trary  to  the  terms 
of  a  written  agreement  the  court  will 
give  leave  to  issue  a  writ  of  inquiry 
do  novo,     Abeelv.  Waicott,  260 

64.  After  six  years'  service  of  a 
declaration  in  ejectment  the  court 
will,  on  terms,  give  leave  to  amend. 
Jackson,  ex  dem.  Mnch^  v.  Kough^   267 

66.  The  defendant  in  error  cannot 
nonpros  the  plaintiff's  writ  before  it  is 
returned.  Van  Der  Mark  v.  Jadcson^ 
ex  dem.  Osirander,  261 

66.  if  a  defendant  move  for  judg* 
ment  of  nonsuit  contrary  to  good 
faitli,  the  court  will  make  him  pay 
the  costs  of  opposing:  Phdips  v.  Eddy, 

262 

67.  Service  on  the  agent  of  an  at- 
torney plaintiff  is  as  good  as  in  any 
otiier  suit  and  need  not  be  on  the 
plaintiff  persontilly.     RuskU  v.  Bati, 

262 

68.  If  cross  suits  be  referred  to  the 
same  referees,  and  they  make  up 
their  report  in  each  on  the  idea  that 
the  one  shall  be  a  set-off  to  the  other; 
the  court  will  set  aside  both,  if  the 
suits  be  for  demands  which  cannot 
legally  be  set  ofil    Lyle  v.  Glason.  323 

69.  If  a  plaint'ff  give  notice  of  mo- 
tion to  set  a£He  a  judge's  certiflcats 
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to  stay  proceedinga,  and  do  not  at- 
tend to  argue,  the  defendant  will  be 
allowed  cosis.  In  no  case  will  the 
court  hear  an  argument  to  set  aside  a 
judge^s  certificate  to  stay  proceed- 
iiigs.  ui  9fmb.    Brett  iJb  Bunn  v.  HbocL 

342 

70.  Affidavit  of  service  on  a  person 
in  an  attorney's  office,  must  show  that 
there  is  a  relation  between  him  and 
the  party  served.  RaJthbone  v.  Blade- 
ford,  342 

71.  When  the  notice  and  all  the 
papers  are  titled  veraw  instead  of  ad 
sectatn,  it  is  fatal.  Parkman  v.  Sher- 
fnatA,  344 

72.  Amendments  to  a  case  made 
must  be  in  the  case  served,  or  refer  to 
the  line  and  page  in  which  it  is  pro< 
posed  to  amend.  The  party  served 
cannot  draw  up  a  new  case.  MUward 
v.  HatUU,  344 

73.  Where  there  are  some  good 
counts  and  some  bad,  and  a  general 
verdict  on  the  whole,  if  the  evidence 
has  been  on  the  good  counts  only,  the 
verdicts  may  be  amended  from  tiie 
judge's  notes  after  notice  in  arrest  of 
judgment  Union  Jktmpike  Company 
v.  Jenkins,  381 

74  If  a  defendant  has  been  pre- 
vented by  adverse  winds  from  show- 
ing cause  aguinst  lurule  for  a  criminal 
information,  and  tR  same  lias  been 
made  absolute  against  him  fur  want 
of  cause  shown,  it  will  be  set  aside 
of  course  on  an  immediate  application. 
27«e  People  v.  Freer,  394 

75.  The  regular  mode  of  showing 
that  evidence  applies  to  one  count 
only,  or  to  any  particular  counts,  is 
by  certificate  from  the  judge ;  though, 
if  he  be  on  the  bench,  and  an  affida- 
vit be  made  which  states  the  facts  as 
they  are,  and  he  assents  to  them«  it 
will  be  sufficient.  Union  Ikirnpike 
Company  v.  Jtnkina,  n.,  394 

76.  Tliough  the  act  of  God  be  the 
cause  of  not  proceeding  to  trial  ac- 
cording to  notice,  yet  if  there  be  time 
to  countermand,  and  the  plaintiff  ne- 
glects to  do  so,  he  must  pay  costs. 
Jackson  v.  Brown,  484 

77.  On  certificate  of  probable  cause, 
both  parties  may  notice,  but  if  not 
done  by  the  party  obtaining  the  cer- 
tificate, it  is  no  cause  for  discliarging 
the  oi-vler.     Kirby  v.  Cogswell,        484 

78.  On  a  rule  to  show  cause  why 
an  attachment  should  not  go  for  a 
contempt  in  publishing  matter  reflect- 
ing on  the  court  in  a  cause  then  pend- 
ing, the  defendant  should  appear  in 


'  person  on  the  day  of  showing 
^Tke  Ptople  V.  Fretrr,  486 

70.  Causes  which  have  been  noticed 
for  ai^ment^  and  duly  entered  in  one 
term,  are  not,  without  a  new  notice 
to  the  clerk,  carried  over  to  the  next. 
Livingston  v.  Rogers,  487 

80.  On  a  feigned  issue  from  chan- 
cery, if  an  inquest  be  improperly  taken, 
relief  must  be  sought  here.  If  an  in- 
quest be  taken  by  default  at  a  cireui^ 
and  notice  of  trial  has  not  been  given, 
it  will  be  set  aside  with  costs  to  be 
paid  by  the  plalntifi''8  attorney.  Den 
V.  pyi,  487 

81.  The  action  for  a  return  of  pre- 
mium must  be  against  the  underwriter 
and  not  against  the  broker,  though 
theassured  be  himself  an  underwriter, 
and  the  broker  employed  by  both 
parties.     Bowns  y.  NeHaon  A  Bunker, 

489 

82.  In  an  action  on  a  promissory 
note,  if,  in  consequence  of  the  plain- 
tijf 's  attorney  having  no  agent  in  Al* 
bany,  the  suit  be  nonpross&i  there  for 
want  of  declaring,  and  judgment  by 
default  be  obtained  in  New  York,  and 
the  damages  assessed  by  the  clerk, 
endorsed  on  a  note,  the  court  will, 
when  the  costs  of  nonpros  have  been 
paid,  and  the  judgment  in  New  York 
vacated,  order  the  damages  assessed 
and  endorsed  to  be  struck  out,  that 

'  the  plaintiff  may  proceed  in  a  second 
I  action   without    any   embarrassment 
from  the  former  proceedings.     AtUtT' 
'  bury  V.  Teller,  495 

I  83.  A  new  ninprtii5  record  allowed 
to  be  filed,  and  a  poatea  endorsed 
\  thereon,  according  to  a  judgment  of 
I  six  years  antecedent,  and  execution 
.thereon  upon  affidavit,  showing  the 
'  probable  loss  of  the  originals.  Jack' 
son  v.  ffamniond,  496 

I     84.  In  ejectment,  on  a  motion  to 
^  set  aside  the  rule  to  appear  and  enter, 
SiC,  if  the  application  be  founded  on 
I  irregularities,  to  be  supported  by  in- 
spection of  the  declaration,  Ac.,  on 
file,  and  the  plaintiff  produce  afflda 
'  vits  of  due  service,  &c,  it  will  be  pre 
sumed  that  all  was  regular,  the  ten 
I  ant  not  producing  the  declarations  and 
I  notises  served,  especially  if,  by  g^nt- 
ing  the  motion,  the  Sfttute  of  limita- 
tions would  attach.    Jackson  v.  StUet^ 

601 
85.  If  a  defendant  obtain  a  role  for 
a  commission,  in  which  the  plaintiff 
does  not  join,  and  a  term  elapse  with- 
out notice  of  any  proceedings  noder 
it,  the  court  will  so  &r  vacate  th« 
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rale  as  to  pormit  to  go  to  trinl  not-  i  for  want  of  being'diily  ol  arged  in  aoc^ 
withstanding  the  com  minion.  On  ajcution,  he  oan  never  be  taken  in  ess^ 
commiasion  to  Knglsnd,  and  eight  |  cution  on  a  co.  me.  iaeued  on  the  judg>- 
roontha  without  any  return,  the  court  jment  in  the  suit  on  which  he  was  in 


will  permit  to  go  to  trial;  but  this 
does  not  prevent  ahowing  cause  on 
the  trial  why  it  ahould  not  be  put  off. 
Kirbyy.Waikiea,  503 

86.  If  the  consent  rule,  Ac,  in 
ejectment)  have  been  actually  for* 
warded  in  time  to  deliver  to  the  at- 
torney of  the  plaintiff  and  be  by  mia* 
take  filed  in  the  clerk'a  office  instead 
of  being  served,  the  court  will  set 
aside  a  judgment  on  such  a  default, 
and  if  a  writ  of  possession  has  issued, 
award  restitution  on  payment  of  costs. 
Jadcam  v.  StOes,  503 

•  87.  A  judge's  certificate  of  probable 
cause  does  not  stay  proceedings,  un- 
less accompanied  witli  noUce  of  mo- 
tion.    Kirby  v.  Cogswdl^  505 

88.  If  a  prisoner  in  custody  on 
mesne  process  sign  a  warrant  of  at- 
torney, the  nature  of  which  is  ex- 
plained to  him  by  an  attorney  who 
does  not  witness  it  as  his  attorney, 
the  court  will  not  set  it  aside,  vi 
aemb.   Manhattan  Ccmpany  v.  Browtr^ 

511 

89.  Where  it  is  necessary  only  to 
endorse  an  appearance  on  the  writ, 
bail  not  being  required^  it  is  the  duty 
of  the  clerk  of  the  court  to  enter  the 
appearance  on  record.  If  judgment 
be  signed  before  it  is  so  entered,  the 
court  will  order  the  appearance  to  be 
entered  fame  pjxt  tene: .  Boa  et  aL  v. 
Hubble  et  Ux.,  512 

90  Where  a  suit  has  been  consoli- 
dated, and  a  commission  sued  out  in 
the  consolidated  cause,  in  which  the 
defendant  has  joined,  tlie  court  will 
allow  the  evidence  taken  under  it  to 
be  read  on  the  trial  of  the  principal 
suit      Wakrbuir^  v.  Delafitiu,         5 1 3 

91.  Where  a  plaintiff  haa  neglected 
to  file  a  capias  and  enter  an  appear- 
ance for  two  terma,  though  there  be 
an  affidavit,  swearing  to  an  agreement 
that  all  the  proceedings  should  be 
considered  aa  of  a  third  term  antece- 
dent, the  court  will  not  give  leave  to 
file  the  capiat/  and  enter  the  appear- 
ance, nunc  pro  tunc,  as  of  the  third 
term  paased,  especially  if  it  appear 
that  it  be  asked  with  a  view  to  pre- 
vent a  set-off  of  a  note  fidlisg  doe 
since  the  third  and  before  the  second 
term,  but  will  order  the  capiasj  Aa, 
to  be  entered  aa  af  the  second  term 
Chrdoii  V.  Bowne^  5 1 3 

^  J2.  If  a  delendani  be  discharged 
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custody.     Mastera  v.  Edwards,       515 

93.  Three  months  are  sufficient  for 
executing  and  returning  a  commis- 
sion arrived  in  London.  If,  alter  a 
commission  issued,  the  plaintiff  do  not 
use  diligence,  the  defendant  may  ap- 
ply for  judgment  as  in  case  of  nonsuit, 
whioh  will  be  granted,  unless  the 
plaintiff  stipulatei  OokaetaLy.Thomp' 
Am,  617 

94.  After  verdict  and  certificate  of 
probable  cause  granted,  the  court  will 
not  order  tne  amount  of  the  sum  re- 
covered to  be  brought  intx>  court 
Shuter  V.  HdtieU,  518 

95.  If  there  be  one  ^ood  count,  and 
the  others  bad,  and  entire  damages 
assessed,  it  may  be  amended.  Liv- 
ingaton  v.  Rogers^  583 

96.  If  the  declaration  in  a  justice's 
court  be  for  ten  dollars,  and  the  judg- 
ment for  fifteen,  It  is  &tal  on  error. 
Ddametcr  v.  Borland,  593 

See  AoTiON,  2 ;  Ckrtiobari,  I ;  Com- 
mission, 1 ;  COOKOVIT;  DemukreR; 
Insolvent,  1 ;  Intrusion,  1 ;  Jus- 
tices' Court,  2;  Partners  and 
Partnership,  2;  Struck  Jury; 
Trespass^  2;  Yxnub. 


PEtEMiniC' 
See  PRAono^  81. 


PRESUMPTION.       . 

1.  A  oonveyanoe  will  be  presumed 
after  fifty  years,  where  there  has  been 
a  right  to  claim  a  deed,  and  the  pos* 
session  has  for  that  time  gone  with 
the  right  Van  Dyek  y.  Van  Bueren 
dk  Vosburg^  84 

See  Partners  and  Partnership,  i 
Possession,  l. 


PBINCIPAL. 
See  Agent. 


PBISONBa 
>     I.  No  intetest  is  allowed  to  ran  ob 
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a  Jadgmeot  against  a  prisoner  in  exe- 1 
cation,  to  impede  his  discbarge  aoder 
the  insolvent  law.    JSb  paria  Oaskor 
den.  846 

See  PRAonoB,  26,  88,  92. 


PRTVILBGE. 

1.  A  mate  having  privilege  in  a 
cargo  cannot,  after  a  sale  of  the  whole 
by  the  consignee,  pick  out  any  sped* 
fie  parts,  and  sell  them.  JEkyl  y.  But' 
Mag,  14 

See  Tbotsb,  1. 


PROCLAMATION. 
Sea  PRAonoi^  2S. 

PROPER. 
See  Aonra;  ' 


PR0MI8E& 
See  AjasnxpsiT. 


PROMISSORY  NOTE. 

1.  If  a  man  borrow  a  note  of  an- 
other, and  give  his  accoantable  re- 
ceipt for  it,  when  the  note  is  settled 
the  accountable  receipt  should  be 
taken  up,  or  it  may  be  given  in  evi- 
dence in  an  action  for  money  lent  and 
advancL<l  or  for  money  had  and  re- 
ceived.    Hart  V.  JHoatKk,  25 

2.  An  endorsee  of  a  firm  of  which 
he  is  a  member,  may,  on  an  endorse- 
ment made  by  himself  in  the  name 
of  the  firm,  maintain  an  action  against 
the  maker  of  a  promissory  note.  JTir- 
by  V.  Cogswtllt  605 

Bee  Agreement,  1  ;  Bill  op  Ex- 
change ;  Corporation,  1 ;  Evi- 
dence, 1,  9;  Indorsement;  Limi- 
tation, 1;  Partners  and  Part- 
nership, 1,  2:  PRAOnos,  82;  Yb- 
KUB,  2 ;  WiTNrsfi^  5. 


PROVISIONa 
See  Average,  2. 


PUBLICATION. 
See  Libel. 


PUBLIC  PROSECUTIONa 

1.  A  public  prosecution  must  be  al 
the  expense  of  the  prosecutor,  unless^ 
on  disclosure  of  liis  circumstances,  the 
court  find  him  an  object  of  pablio 
charity.    Eat  parte  Matming,  4C 


RECEIPT. 
See  Pbaotioi^  58. 


RECORD. 

See  EsOAPB,  1;  I*'T:^i7Sioir,  I*  PB(^ 
PLB,  1 ;  PBAOTXnk.  3,  30,  83 ;  V» 
NIRB,  1. 


REFERENCE  AND  RiCFErBBa 
See  PRAonoi^  6, 41,48,  61,  ^.  i  *• 


REGISTER. 
See  IAsueavcb,  16. 


RELEASE. 
See  WmiBBB,  I. 


REPORT. 
See  Rbfbbsngb  and  Rwbbbhl 


REPRESENTATION. 
See  CoircBALiaaiT;  iMBURAjrai^  111 


RB-RESTITUnON. 
See  FoBOEBLB  Bntetano  DSTAIBSBi  1 


RESTITUTION. 
1.  If  a  man  be  turned  oat  of  pa» 
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ion  by  a  mistake  in  executing  a 
writ  01  posaeasion  against  him  instead 
of  anotner,  the  court  will,  on  motion, 
nrder  restitution.    Beynoidaf  ex  parte, 

600 

ftne  IvsuRANOi^  16 ;  pRAonoS|  88. 


RBTURN. 
Bee  Shbbiff,  1 ;  WmiBBfl,  7. 

BO  ADS. 
See  TuBNPiEBB. 

BULBS,  ENTRY  OF. 
See  PBAonoB,  2,  44. 

BULBS  OF  COURT. 

1.  Bulea  in  partition.    Seaman  v. 
Dtivenportf  7;  Neilsati  y,  Oox,        121 

2.  Rule  as  to  non-enumerated  and 
enumerated  motions,  194 

3.  Rules  as  to  admission  of  persons 
as  counsellorBy  194 


8 


SGIBB  FACIAS. 
SeeFKAonos,  44. 


SBAWORTHINESS. 

].  If  the  facts  given  in  evidence 
manifestly  show  a  want  of  seaworthi- 
ness, and  the  jury  find  against  him, 
the  court  will  set  aside  the  verdict, 
notwithstanding  the  jury,  at  the  time 
of  giving,  declare  they  rest  their  de- 
cision on  the  whole  matter  in  evidence. 
Mwmfard  v.  SmUk,  620 

See  iMSURANOi,  1,  8,  U,  12. 


SEISIN, 
dee  BsTOPPBL,  1;  Forcible  Entry 

AND    DbTAINBR,    1;    IKIRUSION,    1; 

Pbople,  1;  Venue,  1. 


SBIZUBBw 
See  JuBnnoATioa',  . 


SEBYICB. 
See  PBAonoi,  31, 32,  82,  87,  la 


SESSIONS 
See  iNDioniSMT,  I. 


SET-OFF. 
See  Pbaotxob^  88. 


SBVEBANCB  IN  PLEADINa. 
See  Praotiob,  18. 


SHEBIFF. 

1.  A  former  sheriff^  after  a  lapee  of 
five  years,  will  not  be  ordered  to 
amend  his  return,  according  to  the 
truth  of  the  case,  by  stating  that  the 
defendant  had  escaped  from  prison, 
if  it  was  at  the  time  wlien  many  others 
foroibly  broke  out.    PoUer  v.  Brigga, 

67 

2.  The  court  will  not  grant  a  rule 
against  a  sheriff  to  show  cause  why 
an  information  should  not  be  filed 
against  him  for  false  swearing,  on  a 
plea  of  retaking  and  f^esh  pursuit,  if 
it  appear  that  the  prisoner  had  before 
broken  his  bonds,  and  an  action  be 
pending  for  the  csGipe.  The  People  v. 
IMe,  181 

3.  If  a  levy  be  made  on  lands,  the 
sheriff  will  be  entitled  to  his  poundp 
age  on  the  sum  endorsed,  though,  in 
consequence  of  a  compromise,  he  do 
not  sell    HUdreihy,Emce^  192 

See  EifOAFB,  1,  2;  PRAonoi^  11. 


SHIPOWNER 
See  Cabbies,  1 ;  Iksubanoi^  1L 


SLANDEB. 

1.  In  slander,  for  saying  of  the  plain* 
tiff  that  he  was  perjui'ed^  and  a  par 
ticular  perjury  pleaded  in  justificatioi^ 


518 


INBBX. 


Ifae  coart  will,  on  affidavit  of  the  ab- 
■ence  of  the  witneaa,  bj  whom  it  was 
to  be  prov'jd,  give  leave  to  amend  by 
pleading  another  perjury,  on  payment 
of  costs.     Orahamv.  WoodhiUt    497 

See  Action,  2 ;  Stbuctk  Jubt,  1, 2. 


8LIPAQE. 

See  COBPORATION,  2. 


STAY  OF  PROGEBDINOa 
See  PBAonoB,  48, 69, 77,  87,  94. 


STAKE. 
See  Eytosnos,  9. 


STAMP. 

See  IHBOLYBHT,  1. 


STATUTE  OF  FBAUDa 
See  Frauds,  Stautb  of. 


STIPULATION. 
See  PsAono^  4^  43,  47. 


STRIKING  OUT  COUNTS  AND 
DEMISEa 

See  PRAcnoE;  16. 


STRUCK  JURY. 

1.  If  a  cause  bo  Important  or  intri- 
eate,  it  is  a  cause  for  a  struck  jury. 
But  the  cause  ou^ht  to  be  at  issue  ut 
9emb,^  and  if  the  action  be  for  words, 
the  trutli  of  them  ought  to  bedeni<Ml. 
Spencer  v.  Sampson^  498 

2.  For  want  of  these  circumstances, 
ft  Bfruck  Jury  denied.  IM  v.  OroeweU, 

498 


SUPERCAROO. 
See  Inburakob,  11. 


TENANT  IN  GOICMON. 
See  PonoMDioy,  1. 


TENDER. 
See  AoREBXENT,  1 ;  Iksurabto^  11 

FSMAB  AMD  PLBADIMOa^  L 


TITLE. 
SeoEjaoiMBV^  L 


TITUNG  CAUSES  AND  PLEAD 
INO. 

See  PRAonoB^  13, 37,  7L 


TOLLS. 

L  Under  the  act  incorporating  the 
first  company  of  the  great  western 
turnpike  road,  the  toll  is  payable 
though  the  person  has  travelled  the 
road  leas  than  ten  miles.  Stuart  v. 
meh,  182 


TRAVERSE. 
See  FoROiBLB  Emtbt  and  Dbtainbb,  L 


TRESPASS. 

1.  Trespass  will  not  lie  against  an 
inferior  officer  for  executing  a  war- 
rant of  distress  on  a  house  liable  to 
be  assessed,  tliou^rh  the  assessment  be 
erroneous.     Henderean  v.  Braum,     92 

2.  If  a  trespHSS  be  committed  in  a 
town,  whioK  betbre  action  brought,  is 
subdivided,  it  may  be  laid  as  in  the 
original  township.  Itenaudet  v.  Orod^ 
en,  167 


TRTATi. 

See  pRAonoB,  3,  47,  66 ;  lasum 
C08»»  2. 


TROVER. 
1.  A  right  of  privilege  in  a  oargC 


INDEX. 
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do«t  noi  give  anoh  an  interest  as  will 
«mible  the  purchaser  of  it  to  maintain 
troTer,  if  the  consignee  has  not  as- 
■Bnted  to  the  selection  of  those  parts 
whlofa  are  purchased.  Eayl  r.  Bur- 
Ung,  U 

S.  Trover  rests  upon  property  and 

Ik 


TRUST. 

1.  A  trust  in  a  will  arises  on  the 

^ord**d'^iire."  VanDyekY.Van  Beu- 
m  A  Vootmrg,  84 


TURNPIKBa 

8ee  GoBPORATiOH,  1 ;  Tolui^  1. 

1.  If  a  turnpike  act  give  the  con- 
pany  power  to  erect  a  gate  near  a 
particular  spot,  they  may  place  it  on 
the  ^ery  intersecting  spot  of  an  old 
road,  so  as  the  gate  be  but  near  the 
place  designated:  for  near  is  not 
nearesL   Feopky.Denriow,  177 


U 

U8URT. 
SeeWnNns^i. 


VENIRE. 

1.  If  the  court  of  errors  award  a 
«0ntr0  de  novo^  it  must  be  issued  out 
to  warrant  a  second  triaL  If  the  cause 
be  tried  without,  it  is  a  defect  of  re- 
oordf  not  amendable,  and  fatal  in  ar- 
rest of  judgment.  But  a  motion  may 
be  made  for  an  award  of  the  venire 
awarded.  The  court  of  errors  has  not 
any  authority  to  award  a  vmir$  out 
of  this  court.    Livinffston  v.  Rogers^ 
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See  AoTXOK,  2. 


VENUE 
1.  The  tenue  will  be  changed  to 


where  lands  lie  in  an  actic  i  on  a 
ooYenant  of  seisin.  Olarkaon  t.  Oifford^ 

5 

2.  The  venue  will  be  changed  in  a:, 
action  on  a  promissory  note,  if  thon 
be  no  opposition.    AUin  v.  Brace,  107 

3.  The  court  will  not  charge  the 
venue  on  an  affidavit,  saying  there  is 
a  party  spirit  in  the  country  against 
the  person  applying.   Zobieski  v.  Ban 
d&r,  487 

See  EsoAPi,  1 ;  PiiAonoB,  46. 


VERDICT  AND  SPECIAL  VER 
DIOT. 

1.  On  a  special  verdict  the  coun 
will  not  intend  anything  which  is  noi 
found.    Jenka  v.  HalleU  db  Bowne,    60 

See  PBAonoB,  10, 12, 63,  73, 94 ;  Saa- 
woBTHnraas,  1. 


W 


WAGER. 
See  Eyidbkob,  9. 
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WAGEa 


See  Atxsaoi^  2. 


WAIVER. 

See  BREajH  OF  Obdsbs,  I;  Insu» 
AKoa,  II,  13,  14;  Pbaotioi,  4,  22 
23,  66. 


WARRANTY. 
See  Iksuranob,  6,  8, 12, 16, 17, 18,  20 


WARRANT  OP  ATTORNEY. 
See  PBAonOB,  88 

WILL. 
See  Trust,  I 


! 
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WITNESa 


1.  A  witDoas  released  after  his  de- 
posi^.OD  taken,  will  not  make  iiis  de- 
posiuon  evidence.     Meyl  v.  Burling^ 

14 

2.  .\  professional  man,  not  employed 
by  a  party,  is  a  good  witnesd  against 
him,  though  his  knowledge  be  derived 
in  the  course  of  business.  Hoffman  <fe 
Setony.  Smith,  157 

3.  A  surveyor,  acting  under  an  ap- 
pointment by  an  attorney,  is  a  good 
witness  without  producing  his  ap* 
pointment  An  agent  who  has  pro- 
mised to  refund  money  received  on 
lOiount  of  his  principal,  in  case  a 
'erdict  pass  against  him  in  any  par- 

I  cular  suit,  is  a  good  witness  in  that 
Vbrv  suit.     Renaudety.  OrockoK,     167 

4  In  a  qui  tarn  action,  under  the 
s'uiuie  of  usu^,  brought  after  a 
IhDse  of  a  year,  to  recover  the  ex- 
CI9MI1  mterest  paid,  the  borrower,  after 
having  discharged  the  principal,  is  a 
good  witness.    Petingal  v.  Brown,  169 

5.  Au  attorney  in  a  suit  may  be 
examined  as  a  witness,  to  prove  the 
state  of  an  instrumoLi  when  put  into 
his  hands.  An  endorser  of  a  note  is 
a  good  witnen  to  prove  the  endone- 


ment  made  after  the  money  wai  doe 
Baker  db  Rem^aon  v.  Amoki,.  268 

6.  A  witness  who  has  an  order  to  oe 
paid  out  of  the  sum  to  be  reoovered  in 
a  suit,  drawn  upon  the  agent  who  ii 
to  receive  such  sum,  is.  not  a  compe- 
tent witness,  though  ^e  order  is  not 
accepted.    Ptyton  v.  HalkU,         363 

7.  If  a  Justice  admits  plaintiff  to 
testify  in  his  own  cause,  the  court  will 
grant  a  rule  or  oertionui  to  have  that 
matter  returned,  as  the  party  apply- 
ing may  be  advised.  BurheeY.  Brae' 
kett,  601 

See  pRAonoi,  60, 88. 

WORDa 
See  AonoK,  2 ;  Slandbb. 

WRIT. 
See  Byidbnob,  3 ;  PR^onom  29. 

WRIT  OF  INQUIRT. 
SeelaynRL 
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